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PREFACE  TO  THE  FIRST  EDITION. 

With  the  exception  of  the  rules  under  the  Indian 
Companies'  Act,  1866 — the  republication  of  which  is  at 
present  uncalled  for,  the  wants  of  the  profession  in  respect 
thereto  having  been  fully  met  by  Mr.  Stokes'  very  useful 
edition,  and  a  previous  edition  by  an  officer  of  the  Court — 
this  compilation  comprises  not  only  the  rules  of  the  High 
Court  in  its  several  Jurisdictions,  but  also  such  of  the 
rules  of  the  late  Supreme  and  Sudder  Courts  as  are  still 
in  force,  including  the  old  Ecclesiastical  rules  relating  to 
Testamentary  and  Intestate  procedure,  which,  though  vir- 
tually superseded,  continue  to  be  referred  to  as  providing 
for  matters  otherwise  unprovided  for.  It  also  comprises 
an  abstract  of  the  Charter  14  George  III,  some  of  the 
provisions  of  which,  given  in  extenso,  have  hitherto  re- 
mained unaffected  by  the  course  of  legislation ;  the  Charter 
Act  of  the  High  Court,  24  and  25  Vict.,  c.  104;  an 
abstract  of  the  Letters  Patent,  1862;  an  abstract  of 
2^  Vict.,  c.  15,  for  extending  the  term  for  granting  fresh 
Letters  Patent,  &c. ;  the  Proclamations  providing  provi- 
sionally for  the  continuance  of  the  jurisdiction  formerly 
exercised  by  the  Supreme  Courts ;  the  Letters  Patent, 
1865 ;  the  lastVice- Admiralty  Commission  issued  in  1843 ; 
the  Proclamation  of  1794,  fixing  the  limits  of  Calcutta, 
which  limits  have  remained  unaltered  ever  since  ;  a  state- 
ment of  the  procedure  under  the  provisions  of  section  19 
of  the  Mutiny  Act;  the  Tables  of  Pees  of  the  High 
Court,  including  those  relating  to  proceedings  in  rem  in 
its  Vice- Admiralty  Jurisdiction,  or  chargeable  in  its  Ori- 
ginal Jurisdiction  under  the   Court  Fees  Act,  or  in  the 
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Insolvent  Court ;  the  Financial  Notifications  relating  to 
the  ad  valorem  fee  leviable  in  respect  of  probates  and 
letters  of  administration,  with  a  note  referring  to  every 
decision  of  the  High  Court  on  the  subject ;  the  rules  of 
the  Local  Government  under  section  27  of  the  Court 
Fees  Act,  and  under  section  116  of  the  High  Court's 
Criminal  Procedure  Act,  &c. 

As  the  High  Court  has  power,  both  under  section  37 
of  the  Letters  Patent,  1865,  and  under  section  652  of 
Act  X  of  1877,  as  amended  by  Act  XII  of  1879,  to  make 
its  own  rules  of  procedure,  it  may  not  be  unworthy  of 
consideration  whether  the  Ecclesiastical  rules  of  procedure 
above  referred  to,  or  some  of  them,  may  not  with  advan- 
tage be  revived,  with  such  modifications  as  may  be  neces- 
sary to  adapt  them  more  fully  to  the  exigencies  of  the 
present  time.  See  notes  to  section  22  of  the  Charter 
14  Geo.  Ill,  and  to  rules  675  and  688.  (1) 

The  rules  for  the  admission  of  vakeels  ought  properly 
to  have  been  placed  w4th  the  other  Appellate  Side  rules. 
The  present  arrangement  is  accounted  for  at  p.  355, 
note  1.  ^ 

With  respect  to  the  rules  passed  under  Act  X  of  1877, 
it  is  to  be  observed  that  the  rule  (2)  which  enables  the 
verification  of  a  plaint  or  written  statement  to  be  proved 
by  aflSdavit,  has  become  unnecessary  by  reason  of  the 
alterations  made  in  Act  X  of  1877  by  the  Amending  Ac*, 
XII  of  1879,  one  result  of  which  is,  that  proof  of  the 
verification  of  a  plaint  or  written  statement  is  no  longer 
required. 

By  section  58  of  Act  X  of  1877  the  plaintiff  is  required 
to  furnish  as  man/  copies  of  the  plaint  as  there  are 

(1)  See  Rulea  737  and  750. 
(•2)  Rule  173. 
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defendants,  without  regard  to  whether  the  defendants, 
or  some  of  them,  are  joint  in  interest,  and  before  it  can 
be  known  whether  or  not  the  suit  will  be  defended. 

In  order  that  unnecessary  costs  might  not  be  incurred 
under  that  section,  a  rule  was  passed  (1)  for  the  dis- 
allowance of  all  costs  incurred  in  making  or  presenting 
any  copies  of  the  plaint,  except  under  the  directions  of 
the  Court. 

By  rules  382  to  384,  (2),  also  passed  under  Act  X  of 
1 877,  it  is  provided  that  the  ascertainment  of  the  matters 
required  by  section  287  to  be  specified  in  the  proclama- 
tion issuing  under  that  section  shall  be  deemed  to  be  a 
quasi'judicm]  act  within  the  meaning  of  section  637;  that 
the  same  shall  be  done  by  the  Registrar  of  the  Court ; 
that  for  that  purpose  he  shall  have  power  to  summon  and 
examine  any  person  in  respect  of  any  such  matter,  and 
require  him  to  produce  any  document  in  his  possession  or 
power  relating  thereto  ;  and  further,  that  when  immove- 
able property  is^under  attachment  in  execution,  a  search 
shall  be  made  in  the  office  of  the  Registrar  of  Deeds 
wi*h  the  object  of  ascertaining  whether  such  property  is 
subject  to  any  and,  if  any,  what  incumbrances;  and  that 
the  result  of  the  search  shall  be  stated  in  an  affidavit  to 
be  used  in  support  of  the  application  for  the  sale  of 
such  property. 

It  may  leasonably  be  expected  that  these  rules,  if 
carefully  and  judiciously  carried  out,  will  not  fail  of  their 
intended  purpose,  namely,  to  obtain  for  property  sold  in 
execution  a  more  adequate  price  than  was  obtained  when 
an  unascertained  interest  was  offered  for  sale.  It  should, 
however,  be  stated  that  the  search  Yor  incumbrances, 

(1)    Rule  174.  (2)    Rules  387  to  389. 
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though  useful  and  necessarj^  cannot  be  effectual  so  long 
as  equitable  mortgages  created  by  the  deposit  of  title 
deeds  are  not  required  to  be  registered  (1). 

One  of  the  latest  rules  pasj>ed  under  Act  X  of  1877, 
is  that  (2)  by  which  discovery  may  be  obtained  by  means 
of  interrogatories  delivered  with  the  ijermission  of  tJie. 
Court  Section  121  of  ActX  of  1877,  upon  which  this 
rule  is  founded,  is  similar  to  Rule  I  of  Order  XXXI  under 
the  Supreme  Court  of  Judicature  Act,  1875,  except  in 
so  far  as  the  latter  allows  one  set  of  interrogatories  to 
be  delivered  ivithout  an  order  for  that  purpose. 

"This  rule,  [i.e.,  the  English  rule]  will  effect  a  very 
material  change  of  practice  in  the  Queen's  Bench,  Com- 
mon Pleas  and  Exchequer  Divisions.  In  these  Courts  dis- 
covery by  interrogatories  has  hitherto  depended  on  sec- 
tions 5  and  52  of  the  C.  L.  P.  Act,  1854.  These  sections, 
as  they  have  been  construed,  allowed  interrogatories  to  be 
put  only  by  leave  of  a  Judge  ;  and  the  practice  has  been 
not  to  give  leave  to  interrogate  generally,  or  even  to  inter- 
rogate upon  such  and  such  matters,  but  to  settle  at 
chambers  the  specific  questions  to  be  allowed.  This  pi*ac- 
tice  has  worked  in  a  very  unsatisfactory  manner,  for  in 
many  cases  it  is  quite  impossible  to  say  whether  a 
particular  question  ought  to  be  answered  or  not  until  the 
answers  to  the  other  questions  have  been  seen.  And 
further  the  application  had  ordinarily  to  be  based  upon 
an  affidavit  both  of  the  party  and  his  attorney,  that  there 
was  a  good  cause  of  action  or  defence  upon  the  merits. 
This  requirement  often  wrought  injustice;   for  in   many" 

(1)  Kedarimvih  Butt  v.  Shamloll  KheUry,  11  B.  L.  R.,  404,  Couch,  C.  J.,  and 
Pontifex,  J. ;  Jirandas  Khluirji  v.  Framji  Xnnabhoi,  7  Bom.  O.  J.  45.  See  Dmirla- 
nath  MUter  v.  SanU  Kuitutri  Pasi,  7  B.  L.  K.  55.  See  eectiou  59  of  the  Transfer 
of  Property  Act,  IV  of  1882. 

(2)  Rule  266. 
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cases,  the  very  reason  why  interrogatories  are  needed 
is  because  the  validity  of  the  cause  of  action  or  defence 
may  depend  upon  the  result  of  the  discovery. 

"  In  the  Chancery  Division  too,  the  changes  introduced 
by  this  rule  will  be  very  material.  Interrogatories  by  a 
plaintiflf  have  hitherto  been  an  echo  of  the  bill,  covering 
the  whole  field  covered  by  the  bill.  For  the  future  a  party 
may  interrogate  at  an  early  stage,  and  on  an  extensive 
scale,  if  such  a  course  be  in  the  particular  case  necessary. 
He  may,  on  the  other  hand,  wait  till  the  pleadings  have 
disclosed  how  far  the  parties  are  really  at  issue,  and  limit 
his  interrogatories  accordingly.  And  the  next  rule,  as 
to  the  costs  of  needless  interrogatories,  may  probably  be 
found  to  exercise  a  useful  check. 

**  Under  the  above  rule  interrogatories  will  be  adminis- 
tered as  of  right  within  the  periods  specified.  But  this  is 
subject  to  the  right  to  apply  to  strike  out  any  question 
under  Rule  5,  or  to  object  to  answer  it  under  Rule  8  of 
this  Order"  (1). 

The  notes  appended  to  the  rules  will,  it  is  hoped,  be 
found  useful  to  practitioners,  as  well  as  helpful  in  facili- 
tating a  revision  of  the  rules,  whenever  that  may  be 
deteiTnined  on,  with  reference  to  the  changes  introduced 
both  by  the  Succession  Act  and  the  new  Code  of  Civil 
Procedure. 

High  Court,  1879.  R.  B. 


(1)  Wilson's  Judicature  Acts,  Rules  and  Forms,  first  edition,  233.  See  also 
the  note  at  page  226  of  the  second  edition  of  the  same  book,  in  wliich  it 
is  shown  how  this  rule  has  worked,  and  the  cases  decided  under  it  are  given. 
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PREFACE  TO  THE  SECOND  EDITION. 

The  first  edition  of  the  Rules  and  Orders  of  the  High 
Court  having  been  exhausted,  another  edition  has  been 
urgently  called  for.  It  was  notified  that  "  without 
altering  the  arrangement  of  the  book  it  was  proposed  to 
correct  it  up  to  date,  indicating  the  rules  superseded  by 
any  alteration  of  the  law,  omitting  those  repealed  and 
including  those  subsequently  passed  and  now  in  force." 
This  has  been  done.  Further  notes  have  been  added 
with  reference  to  subsequent  cases. 

The  Appellate  Side  Rules,  some  of  which  relate  to 
appeals  from  the  Original  Side,  were  revised  in  1891, 
and  published  separately.  They  are,  with  such  addi- 
tions and  alterations  as  have  since  been  made,  included 
in  this  volume.  They  have  also,  in  deference  to  the 
wishes  of  the  practitioners  on  the  Appellate  Side,  been 
published  separately. 

My  acknowledgments  are  due  to  the  Deputy  Regis- 
trar, Appellate  Side,  for  the  assistance  rendered  by 
him  in  regard  to  the  Appellate  Side  Rules. 

Calcutta,  1900.  R.  B. 
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ADDENDA  ET  ERRATA. 


Page    46,  in  note  (1)  for  Frasez  read  Fraser. 

„       48,  ill  the  second  line/ar  (2)  read  (1)  and  in  the  note  for  (  )  read  (1). 

„      65,  in  the  eleventh  line /or  Mahem  read  Mayhem. 

„  61,  add  below  the  last  line— This  practice  has  been  altered  by  a  new 
rule  passed  with  effect  from  the  I5th  of  June  1899— See  Appellate 
Side  Rules,  po9L 

„       70,  in  the  note  to  rule  6,  for  687  read  749. 

„       77,  add  «8  a  foot-note  See  form  of  order  App.  ZZ  4,  p.  472. 

„      92,  in  the  first  line  in  rule  57,  for  Judge  read  Judges. 

„  95,  under  rule  71,  add  See  proviso  to  s.  4  of  the  L^al  Practitioner's 
Act,  XVIII  of  1879. 

„  96,  insert  in  the  second  line  in  rule  75  after  Mooktears  Act,  the  figure 
(1)  and  as  a  foot-note  (1)  See  now  the  Legal  Practitioner's  Act  of 
1879. 

„  102,  in  note  (2),  insert  in  the  first  line  after  Anon,  ex  parte,  ib., 
848. 

„    108  in  note  (1 ),  for  "  Gravill "  read  "  Greville." 

„     111,  in  marginal  abstract  to  rule  109,  for  20  and  24  read  104  and  108. 

„     128,  in  marginal  abstract  to  rule  158,  for  certificate  to  read  certificate  of. 

„  129,  insert^  after  the  second  line  in  rule  160,  or  to  the  degree  of  LL.  B.  in 
the  University  of  Allahabad,  and,  a^/rf,  at  the  end  of  the  rule,  provided 
that  a  Bachelor  of  Laws  of  the  Univei-sity  of  AUahnbnd  shall  be 
i-equired  to  pass  f\\\  examination,  held  under  the  directions  of  the 
High  Court,  on  reading,  writing  and  speaking  the  Bengali  language, 
ana  insert^  after  Bombay  in  the  third  line  of  rule  161,  or  to  the 
degree  of  LL.  B.  in  the  Univei*8ity  of  Allahabad,  and  in  marginal 
abstract  to  rule  163 /or  169  read  162. 

„  132,  in  marginal  abstract  for  regulation  relating,  read  regulating 
relation. 

„     179,  in  marginal  abstract,  to  rule  320  (I) /or  Equality  read  Owelty. 

„    188,  in  the  last  line,  for  "  Aumud  Mazee,"  read  "  Anund  Moye." 

„    198,  in  note  to  rule  365 /w  715  rcarf  706,  and  in  note  (1), /or   "Soor- 
,    persaud,"  read  "  Soopersaud." 

„    216,  in  note  (l)/or  New  York  read  Newark. 
„    227,  in  note  (3) /or  ZZ3  read  ZZ2. 

„    232,  in  marginal  abstract  to  rule  494  insert,  after  order,  refusing. 
„    235,  in  the  note  to  r.  503,  for  "  542  and  643,"  read  "  523  and  524." 
„    251,  in  first  marginal  abstract,  for  tapse  read  lapse,  and  in  marginal 
abstract  to  rule  572,  omit  the  word  liable. 

„    258,  in  the  last  line  of  note  (4),  fw*  "  534,"  read  *'  532." 

„    290,  in  marginal  abstract  to  rule  109  for  qualifications  r^acf  qualification 

„    302,  in  note  (1 )  for  224  read  ZZ3. 
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XXviii  ADDENDA  ET  EBftAI^A. 

Page  307,  in  last  marginal  abstract,  add  laws. 
„    308,  in  note  (2), /or  «L.  J.,"  read  «L.  R" 
„    325,  in  the  first  line,  for  repeated  read  repealed. 
„    332,  in  note  (2),  for  Pearee  read  Pearce. 
„    336,  in  note  (1),  after  "Colquhown,"  read  "  1." 

„    337,  in  note  (2), /or  "3  De  Q.  F.  and  J.  200,"  read  "3  De  G.  and  J. 

282." 

„    355,  at  the  end  of  item  19,  insert  (1),  and  add  as  a  foot-note  (1)  or  to  a 
deponent — See  Appellate  Side  Rules,  Part  III. 

„    357,  insert  below  item  30,  for  copies  of  judgment  supplied  to  the  press — 
See  Appellate  Side  Rules,  Part  IV,  Rule  VII. 

„    382,  in  note  (2),  for  «  516,"  read  «  508." 

„    391,  in  note  (l),/or  "Resolutions,"  read  "Notifications,"  and  for  "Ap. 
V,"rea<^"Ap.  Y." 

„    408,  under  App^  Qfor  164  read  162. 

„    410,  in  marginal  abstract  to  No<  3,  for  512  read  506. 

„    422,  in  note  (I),  omit.  Ch. 
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Sir  W.  C.  Petheram,  Knight     ... 
Sir  Francis  Maclean,  Knight^  K. 
C.  S.  I. 

Puisne  Justices. 

Hon'ble  Sir- 
Charles  Robert  Mitchell  Jackson, 

Knight  {Z\  {U)    ... 
Mordant  Lawson  \^ 


(12) 
Q'ble  Mr.  Justice- 


Wells,  ffniirA/ (3), 


Hon' 

Henry  Thomas  Raikes  (4),  (12)... 
Charles  Binny  Trevor  (4),  (6),  (12) 
George  Loch  (4),  (6),  (12) 
Henry  Vincent  Bayley  (4),  (12)... 
Charles  Steer  (4),  (12) 
John  Paxton  Norman  (7),  (12)  ... 

Walter  Morgan  (8),  (12) 
Francis  Banng  Kemp  (9),  (12)  ... 
Walter  Scott  Setou-Karr  (10),(12) 
Louij  Stuart  Jackson,  CLE.  (11), 

(12)     ... 
Edward  De  Latour,  Officiating  ... 


July  1st,  1862... 
April  26th,  1870 
June  26th,  1876 
Mar.  24th,  1886 

Nov.  9th,  1896 


July  1st,  1862... 

July  1st,  1862... 

July  1st,  1862... 
July  1st,  1862... 
Dec.  4th,1863... 
July  1st,  1862... 
July  1st,  1862.., 
July  1st,  1862... 

July  Ist,  1862... 
July  1st,  1862... 
July  1st,  1862... 

July  1st,  1862... 
July  23rd,  1862. 


Retired,  Apl.  26th,  1870. 

Ditto    Apl.  6th,  1875. 

Retii^ed,  Mar.  24th,  1886. 

Retired,  Oct.  2l8t,  1896. 


Ditto  Feb.,  1863. 
Resigned,  Sep.,  1863. 

Retired,  Dec.  3lst,  1866. 

Ditto  ApL  23rd,  1867. 

Ditto  Apl.  1st,  1873. 
Died,  Feb.  2nd,  1873. 
Retired,  Nov.  23rd,  1866. 
Died  hj  the  hand  of  an 
assassm,  Sep.  21st,  1871. 
Resigned,  June,  1866. 
Retired,  Apl  17th,  1878. 
Resigned,  July,  1868. 

Retired,  June  23rd,  1880. 
Died,  Aug.,  1862. 


(1)  Was  th6  last  Chief  Justice  of  the  Supreme  Court,  and  the  first  Chief  Justice 
of  the  High  Court. 

(2)  Officiated  as  President  of  the  Commission  to  investigate  the  charges  against 
the  Gaekwar  of  Baroda,  from  13th  February  to  4th  April,  1876. 

(8)  Was  a  Puisne  Judge  of  the  Supreme  Court  when  it  was  abolished. 

(4)  NVas  a  Judge  of  the  Sudder  Dewanny  Adawlut  when  it  was  abolished. 

(5)  Officiated  as  Chief  Justice  from  9th  August  to  10th  September,  1865. 

(6)  Was  absent  on  leave  as  a  Judge  of  the  Sudder  Dewanny  Adawlut,  and  did 
not  take  his  seat  on  the  Bench  of  the  High  Court  until  4th  December,  1868. 

(7)  Officiated  as  Chief  Justice  from  12th  April,  1864,  to  13th  February  1866  ; 
and  again  from  7th  February  to  16th  March,  1870  ;  and  again  from  8th  November, 
1870  until  his  death. 

(8>  Was  appointed  the  first  Chief  Justice  of  the  High  Court  of  the  Korth- 
Westem  Provinces,  established  in  1866. 

(9)  Officiated  9»  Chief  Justice  from  21st  September  to  l(2th  November,  1871. 

(10)  Was  appointed  Foreign  Secretary  in  July,  1868. 

(11)  Officiated  as  Chief  Justice  from  19th  August  to  17th  September,  1878. 

(12)  Was  one    of  the  thirteen  Puisne  Judges  of  the  High  Court,  appointed  by 
the  Letters  Patent,  1862. 
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JUDGES  or  THE   HIGH  COURt. 


PciHNE  Justices. 


I  Date  of  Entry 
on  Office. 


Hon*ble  Mr.  Justice — 

George  Campbell  [officiating  until 
confirmed  on  16th  April  1^63] 


Sumboo  Nath  Pundit 
Edward  Parkins  Levinge 
Elphinston    Jackson    \ojfflciatwg 

until  confirmed  on  1st  August 

1865] (1) 
Arthur  Austin  Roberts,  Officiating 

Henry  Mills 

Andrew  Thomas Turton  Peterson, 

Offimating 
Robert  James  Scott. . . 


John  Budd  Phear    ... 

Arthur  George  Macpherson  [offi- 
ciating until  confirmed  on  Ist 
August,  1865]  (2)... 

William  Markby 

Dwarkanath  Mitter  [officiating un- 
til confirmed  on  3ra  June  1868] 

Frederick      Augusta       Bemai-d 
Glover    [offimating   until   con- 
firmed on  3rd  June,  1868]  (3) 
Hon'ble  Sir- 
Charles  Perry  Hobhouse,  Baronet 
[officiating  until  confirmed  on 
3l8t  August,  1868]  (4) 
Hon'ble  Mr.  Justice — 

Gregory  Charles  Paul,  Officiating., . 

Unokool  ChunderMookerjee,  Offg. 

William  Ainslie.  [offg.  until  con. 
firmed  on  13th  May  1873]     ... 

Pontifex... 

Ernest  George  Birch  [offg.  until 
confimedon  13th  May  1873]... 

George  Gordon  Morris  (offg.  until 
confirmed  on  7th  July  1874]... 


Nov.  8th,  1862 


Feb.  2ud,  1863  . 
Mar.  2nd,  1863  . 


Mar.  9th,  1864  . 
April  16th,  1863 

Feb.  15th,  1864. 

Aprill  2th,  1864 
May  2nd,  1864  . 


Aug.  9th,  1864  . 

Fob.  25th,  1865. 
June  19th,  1866 

July  16th,  1867. 
Mar.  14th,1868 . 

Mar.  25th,  1868. 

Nor.  30th  1870. 
Dec.  16th,  1870 . 

Nov.  21st,  1870 
Aug.  31sfr,  1872 

Feb.  24th,  1873 

June  30th,  1873 


Date  of  Retirement, 
death  or  resignation. 


Resigned,  Nov.  27th, 
1867,  on  being  ap- 
pointed Chief  Com- 
missioner, Central 
Provinces. 

Died,  June  6th,  1867. 

Ditto  March  2nd,  1865. 


Ditto  Feb.,  1873. 
Resigned,     Nov.     27th, 

1863. 
Died,  March,    1864. 

Vacated,  Feb.  13th,1866. 

Died  while  absent  on 
fiu'lough  obtained  for 
15  months  from  24th 
May,  1864. 

Retired,  Aug.  9th,  1876. 


Ditto  Oct.  1st,    1877. 
Ditto  Sep.  16th,  1878. 

Died,   Feb.   25th,   1874. 


Died,  Aug.   10th,  1876. 


Retired,  Dec.  27th,  1871. 

Vacated,  Dec.  3rd,  1871. 
Died,  Aug.  17th,   1871. 

Retired,  Juno  1st,  1 880. 
Ditto,  June      ,  1882.* 

Ditto,  Apl.  18th*,  1878. 

Ditto,  Nov.  17th,  1882. 


(1)  Officiated  on  a  previous  occmiou. 

(2)  Officiated  aA  a  Puisne  Judge  on   a   previous    occAsiou,   and  as   Chief  Justice 
from  13th  February  to  25^h  June,  1875. 

(3)  Officiated  on  two  previous  occasions. 

(4)  Officiated  on  three  previous  occasions. 

•   *  The  exact  date  is  not  kuown  for  Mr.  Justice  Pontifex  retired  while   he    was  on 
furlough. 
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XXXI 


Puisne  Judges. 


Date  of  Entry 
on  Office. 


Hon^le  Mr.  Justice — 

Romesh  Chunder  Mitter  [offg. 
until  confirmed  on  20th  July 
1877]  (1)  

William  Fraser  McDonell  [offg. 
until  confirmed  on  27th  June 
1878]... 

James  Sewell  White  ...  I 

John  Pitt  K^xmeAyWjfflciating']...  I 

Hon'ble  Sir  H.  T.   Prinsep  Knight  I 

[offg.  until  confirmed  on   18th  I 

July  1878]  (2)      ...  ...  j 

Hon'ble  Mr.  Justice — 

Henry  Baring  Lawford,  Offlg.    . . . 

Henry  Stewart  Cunningham  (3)...  j 

Arthur  Wilson         ...  ...  I 

L.  R.  Tottenham     ...  ...  i 

A.  T.  Maclean  (4)    ... 

L.  P.  D.Broughton,  Officiating  ...  ' 

0.  D.  Field  [officiating  until  con- 
firmed on   18th  October  1880]  | 

J.O'Kinealy  [officiating  until  con-  | 
firmed  on  22nd  Fobniary  1883]  i 

Mohendra  N^ith  Bose,  Officiating    | 

W.  Macpherson  [officiating  until 
cojifirmedon  10th  Jan.  1885]  (5) 

J.  Q.  Pigot  [officiating  until  con- 
firmed on  11th  Jnly  1882] 

J.  F.  Norris 

C.  J.  Wilkinson,  Officiating 


H.  Beverley  [officiating  until  con- 
firmed on  8th  May  1884  (6)]  ... 
E.  J.  Trevelyan 
Chunder  Madhub  Ghose 
W.  F.  Agnew,  Officiating  (4) 
J.  P.  Grant,  Officiating  ((») 


G.'E.  Porcer,  Officiating 
R.    F.  Rampini  [officiating  until 
confirmed  on  20th  Apl.  1893]  (6) 


Mar.  30th,  1874 


April  18th,  1874 
Nov.  16th,  1876 
April  7th,  1877 


April  13th,  1877 

July  18th,  1877 
Nov.  16th,  1877 
Nov.  12th,  1878 
April  18th,  1879 
Nov.  17th,  1879 
May  11th,  1878 

June  23rd,  1880 

Jan.  Lit,  1882 
Jan.  Ist,  1882 

Apl.    8th  1884 

May  4th,  1882 
June  17th,  1882 
Mar.  13th,  1883 


Jan.  12th,  1885 
Jan.  12th,  1885 
Jan.  12th,  1885 
Mar.  16th,  1886 
Mar.  2nd,  1886 
to  12th  Sept., 
1886. 
Mar.  8th,    1886 

Mar.   7th,  1893 


Date  of  Retirement, 
death  or  resignation. 


Retired,  Jan.  1st,  1890. 


Ditto  Apl.  30th,  1886. 

Ditto  May  19th,  1882. 

Vacated,  Dec.  12th,  1877. 


Ditto  Sep.  16th,  1877. 
Retired,  July  26th,  1888. 

Ditto  Apl.  2l8t,  1892. 

Ditto  Mar.  7th,  1893. 

Ditto  Feb.  1 3th,  1885. 
Vacated,  Jan.  29th,  1882. 

Retired,  Sep.  7  th  1886. 

Ditto  Jun€t23rd,  1899. 
Vacated,  Aug.  1st,  1882. 


Retired,  Mar.  7th,  1896. 
Ditto  Nov.  20th  1895. 

Died  during  bis  absence 
on  privilege  leave 
obtained  on  19th 
November  1883. 

Retired,  Sep.  11th,  1897. 
Ditto  May  9th,  1898. 

Vacated,  Dec.  23rd,  1888. 
Ditto  Sep.  12th,  1886. 


Vacated,  Sop.  13th,  1886. 


(1)  Officiated  as  Chief  Ju»tice  ou  two  occasions. 

(2)  "  Ou  special  duty  to  supervise  the  revision  of  the  Codes  of  Civil  and  Criminal 
Procedure,"  from  28th  May  lii96  to  28th  May  1898. 

(3)  On  deputation  as  a  member  of   the  Finance  Committee,  from  16th  March  1886 
to  28rd  December  1886. 

(4)  Officiated  on  a  previous  occasion. 

(5)  Officiated  on  two  previous  occasions. 

(6)  Officiated  on  four  previous  occasions. 
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JUDQS8  OF  THE  HIGH  OOtJBT. 


Pttisne  Judges. 


Hon'ble  Mr.  Justice— 

Gooroo  Dass  Banerjee,  LL.  D. 
[officiating  until  coufirmed  on 
16th  Jan.  18S9]    ... 

C.  H.  Hill  [cfficiattng  until  con- 
firmed on  21st  ApL  1892]  (4)... 

H.  W.  Gordon  Officiating  (3)    ... 

Ameer  Ali 

S.  G.  S;ile  [officiating  imtil  con- 
firmed on  30th  Jan.  1896]  (4)... 

J.  F.  Stevens  [officiating  until 
confirmed  on  4th,  Dec.  1897]  (2). 

L.  H.  Jenkins,  Q.  C. 


C.    A.    Wilkins   [officiating  until 
confirmed  on  19  th  Oct.  1899]  (1) 
P.  O'Kinealy,  Officiating 
G.  S.  Henderson,  O^ja^i/i^ 
J.  Pratt,  Offici  r  ting  ... 
Behari  LalGupta,  Officiating    ... 
J.  Stanley,  Q.  C.     ... 
H.  P.  Handley,  Officiating 
Bichard  Hari ngton  ... 


Date  of  Entry 
on  Office. 


Nov.  19th  1888 

Feb.  6th,  1892 
Jan.  17th,  1895 
Jan.  2nd,  1890 

Nov.  21st,  1895 

April  1st,  1897 
April  9th,  1896 


Nov.  21st  1898 
Mar.  25th,  1898 
Mar.  25th,  1898 
July  7th  1899 
April  9th,  1884 
Nov.  21st,  1898 
May  26th,  1899 
Aug.  18th,  1899 


Date  of  Retirement, 
death  or  resignation. 


Vacated,  Mar.  31st,  1897. 


Vacated  on  19th  April 
1899  to  assume  the 
office  of  Chief  Justice 
of  Bombay. 

Vacated,  Sep.  8th,  1898. 
Ditto     Sep.  8th,  1898. 

Ditto     July  Ist,  1898. 

Resigned,  July  7th,1899. 


(1)  Officiated  on  two  previous  occaBioDs. 

(2)  Officiated  on  a  previous  occasion. 

(3)  Officiated  on  four  previous  occasions. 

(4)  Officiated  on  three  previous  occasions. 
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RULES  AND  ORDERS 

OP 

THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL. 


Abstract  of  CHARTER  establishing  the  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal^  in  the 
fourteenth  year  of  the  Reign  of  George  the  third. 

Dated.  26th  March,  i'!'7l 
1.  Recites  13  Geo.  Ill,  c.  63.  18  Gea  ill, 

c.  68. 

2  &  3.    Establishes  a  Court    of   Record,    to   be  called    the  Court  to 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,"   and  four  Judges, 
to  consist  of  a  Chief  Justice  and  three  Puisne  Justices,  to  be 
appointed  by,  and  to  hold   their  offices  during,  the  pleasure  of 
the  Crown. 
See  13  Geo.    Ill,  c  63,  s.  13. 

By  37  Geo.   Ill,    c.     142,    s.   1,  the    number  of  Puisne    Judges  was 
reduced  to  two. 

4.     Appoints  the  Chief  Justice  and  Puisne  Justices  to  be  Jus-  Judges  to  be 
tices  of  the  Peace  and  Coroners  in  Bengal,  Behar,  and  Orissa  the  Peace  and 
with  such  authority  as  is  vested  in  the  Justices  of  the  King's  ^*^°®^ 
Bench  in  England. 

Oixiains,  that  all  acts  shall  be  done  with  the  concurrence  of  all  Acts  to  be 
or  of  the  majority  of  the  Judges,  and  that  the  Chief  Justice,  or  a  majon^.  ^^ 
in  his  absence  the  senior  Judge,  shall  have  a  casting  vote.  Casting  vote. 

By  Act  X  of  1876,   13  Geo.    Ill,  c.     63,    a.    38   [which   provides  that  Judges  of  the 
the  Governor-General    in    Council,    and    the  Chief    Justice   and    o*her  ^'||^  9^^ 
Judges  of  the    Supreme    Court    of   Judicature,     shall  be   Justices  of  the  of  the  Peace. 
Peace]  is  repealed   to  the  extent  of  the    words  "  and    the  Chief   Justice 
and  othei'  Jidges  of  the  Supreme  Court  of  Judicature  ;^^  (1)  and  by  s.  162, 
every  Judge  of   a  High  Court  is  declared  to  be  a  Justice  of  the  Peace 
throughout  the  whole  of  British  India  vertute  ofloio, 

5.     Requires  the  Court  to  have  a  seal  Seal. 

(1)  The  whole  of  section  38  has  since  been  repealed  by  Act  X  of  1889. 
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CHABTEn  14  OEOROE  III. 


Process  to  be  6.  Requires  all  writs,  suminouRes,  precepts,  rules,  ordei-s,  and 
in  the  Kmg's  q^y^q^  mandatory  process  to  be  in  the  King's  name  and  attested 
attested  by  by  thfe  Chief  Justice,  or,  if  that  office  be  vacant,  by  the  senior 
Justice,  &c  Puisne  Justice,  and  to  be  signed  by  the  proper  officer  and 
sealed. 


Salaries,  rank 
and  prece- 
deDoe  of  the 
Jndges. 


First  Judges* 


Present 
Sheriff  to 
continue 
until 

appointment 
of  another. 

Mode  of 
appointing 
future 
Sheriff. 


Sheriff  to 
take  oath  of 
office,  &c. 


To  continue 
for  one  year. 


"7.     Fixes  the  salaries,  and  determines  the  rank  and   precedence 
of  the  Chief  Justice  and  Puisne  Justices. 

See  13  Geo.  Ill,  c.  63,  8.  21  [filing  the  salaries  of  the  Judges'] ; 
53  Geo.  Ill,  c.  155,  s.  89  [repealing  the  p'ovisions  in  13  Geo.  Ill,  c.  63, 
respecting  the  cofnmencement  of  salaries,  and  providing  that  salaries  shall, 
in  all  casesy  commence  from  entry  on  office]  ;  and  6  Geo.  IV,  c.  85, 
[regulating  the  payment  of  salaries  and  pensions  to  the  Judges], 

8.  Appoints  first  Chief  Justice  and  Puisne  Justices. 
See  second  Lettere  Patent  of  the  High  Court,  s.  3,  post, 

9,  And  we  do  further,  for  us,  our  heirs  and  successors,  grant, 
ordain,  and  appoint,  that  the  person  who  shall  be  the  Sheriflf  at 
Fort  William  in  Bengal  at  the  time  of  the  publication  of  this 
our  Charter,  in  manner  hereinafter  directed,  shall  be  and  continue 
the  Sheriff,  until  another  shall  be  duly  appointed  and  sworn  into 
the  said  office ;  and  we  do  further,  for  us,  our  heirs  and  succes- 
sors, grant,  direct,  and  appoint,  that  the  said  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal  shall,  upon  the  first 
Tuesday  of  December  in  every  year,  nominnte  three  persons, 
resident  in  the  town  of  Calcutta,  or  the  precincts  thereof,  to  the 
Governor-General  and  Council,  or  the  major  part  of  them,  who, 
within  three  days  after  such  nomination,  shall  appoint  one 
of  the  said  three  persons  to  serve  the  office  of  Sheriff,  for 
the  year  ensuing,  to  be  computed  from  the  twentieth  day  of 
December  next  after  such  appointment ;  which  Sheriff'  shall, 
as  soon  as  conveniently  may  be,  and  before  he  sBall  enter 
Upon  his  said  office,  take  ^an  oath  faithfully  to  execute  his  office, 
and  the  oath  of  allegiance  before  the  Governor-General,  or  in  his 
absence,  the  senior  number  of  the  Council  there  present,  who  are 
hereby  respectively  authorized  to  administer  the  same ;  and  shall 
continue  in  suc^i  office  dnring  the  space  of  one  whole  year,  to  be 
computed  from  the  said  twentieth  day  of  December,  and  until 
pinother  shall  be  duly  appointed  and  swora  ipto   the  said  office ; 
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OHARTER  14  GEORGE  III,  8 

and  in  case  such  Sheriflf  shall  die  in  his  office,  or  depart  from   the  Provision    in 

CMC  of   d6Ath) 

Provinces    of    Bengal,    Behar,  and  Orissa,  then   another  person  &c 

shall  and  may,  as  soon  as  conveniently  may  be,  after  the   death 

or  departure  of  such   Sheriff,    be,  in  like  manner,    nominated, 

appointed,  and  sworn  in  as  aforesaid,  and  shall  continue  in  his 

office  for  the  remainder  of  the  year,  or  until  another  Sheriff  shall 

be  duly  appointed  and  sworn  into  the  said  office ;  and    we   do  Sheriff's 

further  order,  direct,  and  appoint,  that   the   said  Sheriff  and  his  w^iJl^by 

successors  shall,  by  themselves  or  their  sufficient   deputies,  to   be  nimaelf  or  by 

by  them  appointed  and  duly  authorized,  under  their  respective 

hands  and  seals,  and  for  whom  he  and  they  shall  be  respoosible, 

during  his  or  their  continuance  in  such  office,  and   he   and   they 

are  hereby   authorized,  execute   all   the  writs,  summonses,  rules, 

orders,  warrants,  commands,  and   processes  of  the  said  Supreme 

Court   of  Judicature   at  Fort   William    in    Bengal,    and    make 

return  of  the  same,  together  with  the  execution  thereof,  to   the 

said  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal, 

and  to  receive  and  detain  in    prison    such  persons   as  shall  be 

committed  to  him  for  that  purpose,  by  the  said  Supreme  Court 

of  Judicature  at  Fort   William  in    Bengal,  and    by  the    Chief 

Justice  and  Justices  respectively  ;  and  we  further  direct,  ordain,  Mode  of 

and  appoint,  that  whenever  the  said  Supreme  Court  of  Judica-  ^'^^^"^ 

ture  at    Fort    William  in   Bengal    shall    direct    or    award    any  Sheriff  is 

.  under 

process  against  the  said  Sheriff,  or  award    any  process  in   any  diaaWlity, 

cause,  matter,  or  thing,  wherein  the  said  Sheriff,  on  account  of 
his  being  related  to  the  parties,  or  any  of  them,  or  by  reason 
of  any  good  cause  of  challenge,  which  would  be  allowed 
against  any  Sheriff,  in  that  part  of  Great  Britain  called  England, 
cannot  by  law  execute  the  same,  in  every  such  case,  the  said 
Supreme  *Court  of  Judicature  at  Fort  William  in  Bengal 
shall  name  and  appoint  some  other  fit  person  to  execute  and 
return  the  same ;  and  the  said  process  shall  be  directed  to  the 
said  person  so  named  for  that  purpose,  and  the  cause  of  such 
special  proceeding  shall  be  suggested  and  entered  on  the  records 
of  the  same. 

Except  the  provision  for  the  continuance  in  office  of  the  first  Sheriff",  g  ^  ^ . 
and  except  that  official  oaths  have  been  abolished  by  the  Indian  Oaths  foroe. 
Act  [X  of  1873],  so  that  the  Sheritf  is    no    longer    required    to   take 
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either  the  oath  of  office  or  of  allegiance,  this  section  is  iu  all  respects 
still  in  force. 
No  provision  There  is  do  provision  in  the  Charter  or  elsewhere  similar  tu  that  in 
tluit^  aT  ^  ^^'  ^'  ^  ^^'  ^  ®'  ^y  which,  on  the  death  of  the  SheriflF  during  his 
Geo.  I,  a  15,  7®*^  of  office,  the  Under-Sheriflf  or  Deputy  Sheriff  appointed  by  him 
"•  S*  is  continued  in  office  with  authority  to  execute  the  duties  thereof  in  the 

name  of  the  deceased  Sheriff  until  the  appointment  of  another  Sheriff. 
Determina*  Nor  is  there  any  provision  for  determining  the  office  of  Sheriff  during 
^Td^'^^  his  year  of  office,  otherwise  than   by  his  death,  or  departure  from  the 

*  Provinces  of  Bengal,  Behar,  and  Orissa. 
By  iDsol-  In   1858  the  Sheriff  having  intimated  that    he  had   become  insolvent, 

vency.  g^d  would  be  obliged   to  seek  the  benefit  of  the  Insolvent  Act,  another 

Sheriff  was  appointed  during  his  year  of  office.  This  suggests  the 
question  whether  the  Sheriff,  appointed  under  the  Chatter  "for  the 
space  of  one  whole  year,  and  until  another  shall  be  duly  appointed  and 
sworn  into  said  office,''  holds  his  office  during  the  pleasure  of  the  Govern- 
ment in  like  manner  as  the  Sheriff  in  England  holds  his  office  during  the 
pleasure  of  the  Crown. 

Officers    and      10.     Empowers   the   Supreme  Court  to  appoint  oflScers   and 
Salaries.         clerks  on  salaries  to   be  approved  of  by  the  Governor-General 

and  Council. 
To  reside  Requires  such  officers  and  clerks  to  reside  within  the  jurisdic- 

See  second  Letters  Patent  of  the  High  Coiul,  ss.  4  and  8,  po9U 

Advocates  H-     Empowers  the  Supreme  Court  to  admit  and   eprol   Advo- 

and  Attor-      cates  and  Attorneys,  and  to  remove  them  on  reasonable  cause. 
Exclusive  Authorizes  such  Advocates  and  Attorneys  to  appear  and  plead 

right  to  and  act  for  suitors, 

appear,  plead, 

and  act  Excludes  all  other  persons   from   appearing  and  pleading  and 

acting  for  suitors. 

* 
See  second  Letters  Patent  of  the  High  Court,  ss.  9  and  10,  'post, 

j.^^  12.     Empowers  the  Supreme  Court  to  fix  and  vary  the  fees  to 

be  allowed  to  the  Sheriff  and  other  officers  of  the  Court  and  Attor- 
neys, with  the  concurrence  of  the  Governor-General  and  Council. 

Table  of  fees      Requires  a  copy  of  the  table  of  fees  with  an  account  of  offices, 
officers,  and  salaries,  to  be  transmitted  to  His  Majesty ;  and  a  copy 
of  the  table  to  be  posted  up  in  the  Court-room. 
See  24  &  25  Vict,  c  104,  s.  15,  fo%U 
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13.     Gives  the  Court  jurisdiction  in  all  actions  arising  in  Bengal,  Juriadiction 

.  -  ,  -  in  all  actions. 

Behar,  and  Orissa  (1)  against  any  subject  residing  within  those 

provinces,  and  against  all  other  persons  whatsoever,  inhabitants 

of  India,  residing  within  those  provinces,  upon  any  contract  in 

writing  with  a  British  subject,  when  the  cause  of  action  exceeds 

500  rupees,  and  it  shall  have  been  agreed  that  the  matter  may 

be  determined  by  the  Court ;  but  not  against  persons  never  resi-  Exception. 

dent  there,  or  then  resident  in  Great  Britain  or  Ireland,  unless 

the  action  be  commenced  within  two  yeai-s  after   the   cause  of 

action  arose,  and  the  sum  to  be  recovered  be  not  of  greater  value 

than  30,000  rupees. 

Requires  summons  to  be  directed  to  the  Sheriff,  and  prescribes  Summons  to 
the  course  of  procedure.  ten. 

Authorises  the  Court,  "  at  the  request  of  either  of  the  said  par-  Subpoena  to 
ties,  to  award  and  issue  a  summons,  or  precept  in  the  nature  of  a  ^   ^"^' 
summons,  to  be  prepared  in  manner  before-mentioned,  directed 
to  every  one  of  such  witnesses  commanding  him  or  her  to  appear, 
at  a  time  and  place  to  be  specified  in  such  summons,  to  depose 
his  or  her  knowledge  touching  the  suit  so  depending  between  the 
parties,   naming   them,   and   specifying  at  whose  request  such 
summons  shall   have   issued ;  and   upon  the  appearance  of  the 
said  witnesses,  or  any  of  them,  the  said  Supreme  Court  of  Judi- 
cature at  Fort  William  in  Bengal  may,  and  is  hereby  required 
to,  order  and  awaixi  to  them,  and  each  of  them,  such  reasonable  Reaaonable 
sums    of   money   for   his,  her,  or  their  expenses,  as   the  said^^P^^^^^ 
Supreme   Court  of  Judicature  at  Fort  William  in  Bengal  shall  p«<l  forth- 
think  fit,  whether  such  witnesses  shall  be  examined  or  not,  the 
same  to  be  paid  forthwith  by   the   party   at   whose  request   the 
said  summons  shall  have  issued ;  and  if  the  said  sum  of  money 
so  ordered"  and  awarded  shall  not  be   forthwith   paid   or  secured 
to   such   witnesses  to  the  satisfaction  of  the  Supreme  Court  of  consequences 
Judicature  at  Fort  William  in   Bengal,  the  party   to  whom  it  ^^  ^^^-pay- 
shall  belong  to  pay  the  same  shall  not  only  lose  the  benefit  of 
such  witnessed  testimony y  but  shall  be  compelled  to  pay  him  or 
her  the  money  so  ordered  and  awarded,  by  such  ways  and  pro- 

(1)  See  39  &  40  Geo.  Ill,  c.  79,  s.  20,  by  which  the  jurisdiction  of  the 
Supreme  Court  was  extended  to  Benares  and  to  all  factories,  districts,  and 
places  subject  to  the  Presidency  of  Fort  William  in  Bengal 
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Mode  of  en-   ces8  OS  are  hereinafter  provided  for  levying  and  enforcing  the 
mcnt.  payment  and  satisfaction  qf  money  recovered  by  judgment  of 

the  said  Court** 


Section  160  of  Act  XIV  of  1882,  which  requires  the  expenses  of  witneases 
to  be  paid  before  the  summons  is  granted,  is  by  section  638  made  inapplicable 
to  the  High  Court,  probably  with  the  object  of  enabling  the  Court  to  follow 
its  own  practice  of  requiring  the  expenses  of  a  witness,  as  indicated  in 
the  margin  of  the  summons,  to  be  paid  to  him  direct  by  the  suitor  or 
his  attorney,  instead  of  being  deposited  in  Court  in  the  first  instance. 
In  accordance  with  this  practice,  the  first  day's  expenses  are  tendered 
to  the  witness  with  the  summons.  The  daily  allowance  for  each  subsequent 
day  is  also  expected  to  be  prepaid.  If  not  prepaid,  or  secured  to  the 
satisfaction  of  the  Court,  the  witness  is  not  compelled  to  give  his 
evidence.  But  where  a  witness,  who  has  been  in  attendance  for  more  . 
than  one  day,  is  not  examined,  either  because  of  the  non-payment  of  his 
daily  allowance,  or  because  his  evidence  has  become  unnecessary,  it  has 
been  considered  that  the  amount  due  to  him  is  irrecoverable  except  by 
suit.  Qtuere, — Whether,  in  such  a  case,  payment  may  not  be  summarily 
enforced,  as  provided  in  this  section  of  the  old  Charter  of  Justice  ? 


Judgment  and      14.     Gives  the  Court  power  to  give  judgment  and  to  award 
^^  ^*  costs,   on   liearing   both   parties,   or   the   plaintiflF  alone,   if  the 

defendant  make  default  after  appearance,  or  say  nothing,  or  con- 
fess the  plaint. 

Execution.  15.     Gives  the  Court  power  to  cause  such  judgment  to  be  exe 

cuted  through  the  Sheriff. 
Debts  extend-      Provides  that  debts  extended  shall  not  be  payable  otherwise 

than  under  the  orders  of  the  Court. 
Interlocutory       Enables  the  Court  to  make  interlocutory  orders ;  to  issue  pro- 
orders,  ^ggg  ^f  contempt  for  disobedience  of  summons  or  precept ;  to 
Bj^jX  authorize   the  Sheriff  to   take  bail   for   the  appearance   of  the 
Capias.           defendant;  to  awaid   capias  of  arrest  in   lieu   of  summons  to 

appeal',  and  to  commit  to  prison  until  security  be  given,  with 
Sequestration,  power  to  the  Sheriff  to  take  bail ;  to  issue  sequestration,  if  sum- 
parte  after  mons  or  capias  be  returned  nan  est  inventus ;  to  proceed  ex  parte 
tio^^""*  after  proclamation ;  and  if  judgment  be  given  for  the  plaintiff  or 
Execution.      the  defendant,  to  cause  the  same  to  be  executed. 
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16.  Recites  Charter  26  Geo.  II,  as  to  forms  of  proceedings  by  26  Geo.  II 
or  against  the  United  Company  of  merchants  tiiiding  to  the  East 
Indies. 

Ordains  and  appoints  "that    the    Governor  and  Council,    or  An  attibmey 
their  successors,  shall  and  may,  fit)m  time  to  time,  by  their  sufB-  j^^y  ^  ^' 
cient  warrant,  to   be  filed  on  record,  name  and  appoint  some  JPP*^j]^^^^y. 
efficient  person,  resident  in  the  said  town  of  Calcutta,  to  be  the  an*!  Council, 
attorney  of  the  said  United  Company,  who  shall  remain  and  act 
as  attorney  to  the  said  United   Company,  so  long  as  he  shall  When  by  the 
reside  in  Calcutta,  or  until  some  other  fit  person,  there  resident, 
shall  be  appointed  in    his    place,    in    manner     above-mention- 
ed."    •   ♦  •    "And    if  the  said    Governor    and    Council    shall 
refuse    or  neglect,    at    any  time,   to  make    such    attorney,  the 
said  Supreme  Couiii  of  Judicature  at  Fort  William    in   Bengal 
are  hereby  empowered  and  authorized   to  name  an  attorney  for 
the  said  United  Company." 

Provides  for  the  service  of  summons  on  such  attorney  in  suits  Suits  by  or 
again^^t  the  Company,  for    the  issue  of  sequestration,  for  non-  c^^ny.^ 
appearance,  and  for  the  execution  of  judgment    in  suits  brought 
by  or  against  the  Company,  and  whether  in  their  favour  or  against 
them. 

See  Act  XIV  of  1882^  S9.  %  408,  and  416  to  4S9. 

17.  Enables  the  Court  to  cause  proceedings  in  the  Provincial  When  Court 
Courts  to  surcease,  and  to  determine  the  matters  in  dispute,  on  ceedinga  in 
the  application   of  either  party,  in  cases  above  R^.  500,  where  an  anrt*[tee??d^-' 
afifreement  in  writing  has  been  entered  into    between  inhabitants  ^'•'»»n«  ^*»e 

°_     ,.  ,  T^  .   .  ,         ,  .  ,        .  ^     ,.  ,  matter  in  dis- 

of  India  and  British  subjects  that  m  case  of  dispute   the   matter  pute. 
may  be  determined  in  the  Supreme  Court. 

See  second  liOtters  Patent  of  the  High  Court,  s.  13,  post, 

18.  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby,  gupr^me 

for  us,  our  heirs  and  successors,  Cfrant,  ordain,  and  establish,  that  the  Court  to  be  • 

^  Court  of 

Supreme  Court  of  Judicature  at  Fort  William  in   Bengal   should  Equity, 
also  be  a  Court   of  Equity,  and  shall  and  may  have  full  power 
and   authority   to  administer  justice   in  a  summarj^  manner,  as 
nearly  as  may  be  according  to  the  rules  and   proceedings  of  our 
High  Court  of  Chancery  in  Great  Britain  ;  and,  upon  a  bill  filed, 
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to  issue  subpoenas,  and  other  process,  under  the  seal  of  the  said 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  to 
compel  the  appearance  and  answer,  upon  oath,  of  the  parties 
therein  complained  against,  and  obedience  to  the  decrees  and 
orders  of  the  said  Court  of  Equity,  in  such  manner  and  form  and 
to  such  effect,  as  our  High  Chancellor  of  Qreat  Britain  doth,  or 
lawfully  may,  under  our  great  seal  of  Qreat  Britain. 

See  13  Geo.  Ill,  c.  63,  h.   14  ;  and  second  Letters   Patent  of  the  High 
Court,  s.  19,  f>09t. 

To  be  A  Court  19.  Ordains  that  the  Supreme  Court  "  shall  also  be  a  Court 
Terminer  of  Oyer  and  Terminer  and  Gaol  Delivery  in  and  for  the  town 
and^Gaoll>eii.  ^j.  Calcutta,  and  factory  of  Foi-t  William  in  Bengal  aforesaid, 
and  the  limits  thereof,  and  the  factories  subordinate  thereto ; 
and  shall  have  the  like  power  and  authority  aa  Commissioners 
or  Justices  of  Oyer  and  Terminer  and  Gaol  Delivi)ry  have  or 
may  exercise  in  that  part  of  Great  Britain  called  England, 
to  enquire,'  by  the  oaths  of  good  and  sufficient  men,  of 
all  treasons,  murders,  and  other  felonies,  forgeries,  perjuries, 
trespasses,  and  other  crimes  and  misdemeanors,  heretofore  had, 
done,  or  committed,  or  which  shall  hereafter  be  had,  done,  or 
committed,  within  the  said  town  or  factory,  and  the  limits  afore- 
said, and  the  factories  subordinate  thereto,"  and  for  that  purpose 
to  issue  their  warrant  or  precept  to  the  Sheriflf,  commanding  him 
to  summon  a  convenient  number  of  the  principal  *  inhabitants, 
resident  in  the  town  of  Calcutta, "  being  subjects  of  Great  Britain, 
of  us,  our  heirs  and  successors,"  to  attend  and  serve  as  a  Grand 
Jury,  and  also  a  convenient  number  "  of  such  British  subjects  as 
aforesaid,"  to  attend  and  serve  as  a  Petit  Jury  (1),  and  shall^have 
power  to  punish  jurors  for  contempt,  and  shall  have  power  to 
summon  witnesses,  "  and  in  all  respects  to  administer  criminal 
justice  in  such  or  the  like  manner  and  form,  or  as  nearly  as  the 
circumstances  of  the  place  and  the  persons  will  admit  of,  as  our 

(1)  See  7  Geo.  IV,  c  37,  s.  1,  by  which  all  persons  resident  in  Calcutta,  Madras, 
and  Bombay,  not  being  the  subjects  of  any  foreign  State,  are  eligible  to  serve 
on  Juries  ;  an4  s.  2,  which  gives  the  Court  of  Judicature  power  to  make  rules 
with  respect  to  the  qualification,  Ac,  of  jurors.  See  also  Act  XIII  of  1865,  ss.  9 
and  10  [repealed  by  Act  X  of  1865],  by  which  the  system  of  Grand  Juries  mpA 
j^bolis^ed  ;  and  Act  V  of  1898,  c  XXXIIJ. 
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Courts  of  Oyer  and  Terminer  and  Gaol  Delivery  do  or  may,  in 
that  part  of  Great  Britain  called  England." 

Gives  the  Court  jurisdiction   over  all   offences   committed   in  Juriadiction. 
Bengal,  Behar,  and  Orissa  by  any  person  in  the  service  of  the  Province*. 
Company,  or  subject  of  His  Majesty,  with  power  to  cause  oifend- 
ei-s  to  be  arrested  and  brought  to  and  tried  in  Calcutta. 

See  13  Geo.  Ill,  c.  63,  ss.  13  and  14 ;  26  Geo.  Ill,  c.  57,  s.  29  [making  Asia,  Africa 
the  servants  of  the    United  Company  and  all  other  subjects  of  the  Crovni  **^* 
resident  in  India  amenable  to  the  Courts  of   Oyer  and   Terminei*  and  of 
General  or  Quarter  Sessions  for  all  criminal  offences  committed  in   Asia, 
Africa,  or  Amenca,  between  the  Cape  of  Good  Hope  and  the  Streights  of 
Magellan    within  the  limits  of  the  Compan^s   trade"] ;    and   33  Geo.   Ill, 
c.  52,  s.  67  [making  His  Majestifs  subjects  amenable  to  all  Courts  of  Justice  Xative 
both  in  India  and  Great    Britain  for  offences  committed  in   the   territory  »*^tateR. 
of  Native  Princes]. 

20.  Enables  the  Supreme  Court  to  reprieve  or  suspend  execu-  Power  to 
tion  of  sentence  until  the  King's  pleasure  is  known,  and,  in  the  ^s^JleL- 
meantime,  to  cause  the  offender  either  to  be  detained  in  custody  ^nJ^^^^^ 
or  delivered  on  bail. 

See  second  Letters  Patent  of  the  High  Court,  s.  41,  post. 

21.  And  to  the  end  that  the  said  Court  of  Requests  and  the  Court  of 
said  Court  of  Quarter  Sessions,  erected  and  established  at  Fort  g^JIt^J^ses^ 
William  in  Bengal,  by  the  said  Charter  of  our  said  Royal  Grand-  J®"^*  ^\u 
father,   made   in   the   twenty-sixth   year   of  his   reign,  and  the  riffs,  and 
Justices,  Sheriffs,  and  other   Magistrates   thereby   appointed    fortrateetoS 
the  said  districts,  may  better  answer  the  ends  of  their  respective  SJe^g^Drem 
institutions,  and  act  more  conformably  to  law  and  justice,  it  is  Court,  as  in- 

i.       •  Ml  11  1  1     1         1       iT      1  ferior  Court* 

our  further   wilj  and  pleasure,  and  we  do  hereby  further  grant»  of  England 
ordain,  and  •establish,  that  all   and   every   the   said   Courts   ando^uJjof* 
Magistrates  shall  be  subject  to  the  order  and  control  of  the  said  King's  Bench. 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  in  such 
sort,  manner,  and  form,  as  the  inferior  Courts  and  Magistrates  of, 
and  in  that  part  of,  Great  Britain  called  England  are,  by  law, 
subject  to  the  order  and  control  of  our  Court  of  lying's  Bench ; 
to  which  end  the  said  Supreme   Court  of  Judicature  at   Fort 
William    in    Bengal    is   hereby   empowered   and   authorized   to 
award  and  issue  a  writ  or  writs  of  Mandamus,  CertioTHiH  Proce- 
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Form. 

Court  of 
Requests. 


CalcutU 
Court  of 
Small  Causes, 

JurisdictioD. 
Powers  of 


Cause  Court 
Act, 


dendo  or  Error,  to  be  prepared  in  manner  above  mentioned,  and 
directed  to  such  Courts  or  Magistrates  as  the  case  may  require, 
and  to  punish  any  contempt  of  a  wilful  disobedience  thereunto, 
by  fine  and  imprisonment. 

See  form  of  rule  nm  for  a  certiorari  (I). 

Court  of  /?cyMe«<«.— Eat&blished  by  Charter  26  Geo.  II,  Jan.  8th,  1753. 
Jurisdiction  extended  to  suits  for  sums  not  exceeding  sicca  rupees  400,  by  a 
proclamation  of  the  Governor-General  in  Council  (2),  Oct.  29th,  1879, 
issued  under  39  &  40  Geo.  Ill,  c.  79. 

By  Act  IX  of  1850  [s.  3]  all  provisions  of  the  Charter  of  Justice  and 
other  enactments  concerning  the  constitution  and  practice  of  the  Court 
are  repealed  ;  the  Court  [s.  4]  is  styled  the  Calcutta  Court  of  Small 
Causes  ;  it  [s.  6]  is  to  be  deemed  a  Court  of  Requests  ;  its  [«.  32]  jurisdiction 
is  extended  to  suits  for  sums  not  exceeding  Rs.  500  ;  it  [s.  41]  has  ^wwer  to 
make  rules  of  practice,  subject  to  the  approval  of  the  Judges  of  the 
the  Judges  of  Supreme  Court ;  the  Supreme  Court  Judges  [s.  11]  may  act  as  its  judges; 
Court  under  *  Judge  of  the  Supreme  Court  [s.  54]  may  remove  to  that  Coiut  any  cause 
the  SmaU  for  a  sum  not  exceeding  Rs.  100,  and  involving  some  legal  or  equitable 
question  of  difficulty,  novelty  or  general  importance ;  any  question  of  law 
or  equity  may  [s.  55]  be  reserved  for  the  opinion  of  the  Judges  of  the 
Supreme  Court ;  the  Supreme  Court  [s.  100]  has  concurrent  jurisdiction 
in  certain  cases. 

The  procedure  under  this  Act  was  essentially  similar  to  the  procedure  in 
the  English  County  Courts  previous  to  the  Common  Law  Pr»>cedure 
Act,  1852. 

By  Act   XXVI   of    1864  the  jurisdiction   of   the   Presideocy  Courts  of 

Small  Causes  is  [ss.   2  and   5]  extended   to  suits  for  sums  not  exceeding 

Rs.  1,000 ;  and  [s.  3]  with  the  consent  of  the  parties,  to  suits  of  a  higher 

Questions  to    value  ;  in  suits  for  sums  exceeding  Ra  500,  the  Judges  [s.  7]  are  to  reserve 

for'Sie^Hieh    '^"^  question  of  law  or  equity,   or  any  question  a«  to  the  admission   or 

Court  under     rejection   of  any  evidence  as  to  which   they  shall  entertain  any  doubts, 

the  Extension  ^^  which  they  shall  be  requested  by  either  party  to  reserve  for  the  opinion 

of  the   High   Court ;   and  any  question   on  which  two  Judgus  difter  is  also 

to  be  so  reserved. 

By  Act  XV  of  1882,  the  jurisdiction  of  the  Presidency  Small  Cause 
Court  is  [s.  18]  extended  to  suits  not  exceeding  Rs.  2,000,  and  may,  by  consent, 
[s.  20]  be  extended  beyond  that  pecuniary  limit ;  and  [s.  69]  compulsory 
references  to  the  High  Court  are  provided  for.  The  procedure  under  this  Act 
was  based  upon  its  provisions  and  to  a  certain  extent  upon   the  provisions 

{\)Inthematttrof  f>n  application  by  Nundo  Loll  Bote  against  the  Corpora- 
tion of  Calcutta,  March  3rd,  1884. 

(2)     2  S.  and  R.,  Ap.,  21. 


Jurisdiction 
extended. 


Act. 


Jurisdiction 
further  ex- 
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Compulaory 
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Procedure. 
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of  the  Code  of  Civil  Procedure,  and  includes  chapter  39  which  provides  a 
9umraary  procedure  applicable  only  to  claims  on  negotiable  instruments  simi- 
lar to  that  provided  by  the  English  Bills  of  Exchange  Act,  1855. 

By   Act   I   of   1895,  known  as  the  Amending  Act,     a  defendant  may  Amendiug 
obtain  the  removal  to  the  High  Court  of  a  suit  in  which  the  value  exceeds  ^°^* 
Rs.  1,000.     This  Act  enables  the  High  Coiurt  to  make  rules  with  the  object  ^iJ^^^ '  Hiirh 
of  framing  an  improved  and  more  summary  procedure.    The  High  Court  Court. 
has  made  rules  introducing  important  alterations,   one  being  the  adoption,  A  more  sum- 
as  part  of  the  procedure,  of  the  English  Garnishee  rules.  ^'^^     proce- 

Court  of  Quarter  Sessions. — Established  by  Charter  26  Geo.  II,  Jan.  8th,  Quarter 
1753.  See  Charter  13  Geo.  L  Sept.  24th,  1726,  [appointing  the  President  ^^^^^' 
and  Council  of  Fort  William  to  act  as  Justices  of  the  Peace  and  Commissioner's 
of  Offer  and  Terminer  and  to  hold  Sessions  of  the  Peace  and  of  Oyer  and 
TermineT\\  13  Geo.  Ill,  c.  63,  s.  38  [appointing  the  Qovemor-Oeneral  and 
Council  Justices  of  tJie  Peace,  loith  power  to  hold  Quarter  Sessions]  ;  26  Geo. 
Ill,  c.  57,  s.  22  [makitig  subjects  amenable  to  the  Courts  of  Oeneral  and 
(Quarter  Sessions]. 

Justices  of  the  Peace, — See  13  Geo.  Ill,  c.  63,  s.  38  ;  note  to  s.  4,  Justices  of 
supra  ;  and  the  (Jode  of  Criminal  Procedure,  V  of  1898,  ss.  22,  23,  24,  25,  *^  ^®**^ 
443,  444,  445. 

Sheriff.— ^ee  note  to  s.  9,  sup'a. 

Coroner. — See  Act  IV  of  1871,   s.   41.      Coroner    or     Deputy     Coroner  Coroner, 
liable  for  failure  of  duty  or  misconduct  to  such  tine  as   may   be  imposed 
by  the  Chief  Justice  of  the  High  Court—ifc.,  s,  41.     See  Act  X  of  1881. 

Magistrate. — Definition      of     the      term.      See      Act      X      of    1897,  Ifagistrate. 
s.  3,  cl.  (31). 

33   Geo.     Ill,   c.   52,   s.    153  [by   which   convictions   were  removable  hy  CeHioraru, 
certiorari^  repealed  by  Act  X  of  1875,  by  which,  s.    147,  a   Presidency  High  Transferable 
Court  may  transfer  to  itself  cases  from  Police  Magistrates.     See  s.  526  of  the  *^***"' 
Code  of  Criminal  Procedure,  V  of  1898. 

In     cases     transferable    under    s.     147   of  Act  X   of  1875,  it  is  the  Evidence, 
duty  of  the  Magistrate  to  take  a  note  of  the  evidence.     In  re  Louis,   15 
B.  L.  R.,  Ap.,  14. 

Case    transferred    under    s.    147  of  Act  X  of   1875,  and  conviction  Transfer  and 
quashed    on     the     Magistrate's     notes      of    the      evidence.     The     High  conviction  on 
Court  has  no  power,  under  that  section,   to  order  the  fine  imposed    by  denoe. 
the    Magistrate    to  be    refunded.     The    Queen   v.   Hadjee    Jeebun    Btuc,  ^^^' 
I.  L.  R.,  1  CaL,  354. 

Procedure  on  the  transfer  of  a  case  under  s.  147  of  Act  X  of  1875.     The  Procedure. 
Queen  v.  Upendronath  Doss,  1  I.  L.  R.,  C.  S.,  356. 

Appeal    to    the    High    Court    from  a  sentence   of  conviction,  or  an  Appeal  to  the 
oKler  of    acquittal,  of    a   Presidency    Magistrate.     See  Act   IV   of  1877,  ^^  Court. 
Ch.  12. 
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jurisdiction. 


Causes. 


Probates. 


Letters  of 
administra- 
tion. 


Sequestra- 
tion. 


Accounts. 


Reference  by  a  Presidency  Magistrate  to  the  High  Court.    See  Act  IV  of 
1877,  8«.  240,  241.    See  the  Code  of  Criminal  Procedure,   V  of  1899,  s.   432. 

22.  Ordains,  that  the  Supreme  Court  shall  be  a  court  of 
ecclesiastical  jurisdiction,  with  power  to  administer  in  Bengal, 
Behar,  and  Orissa,  on  British  subjects,  the  ecclesiastical  law  as 
"  now  used  and  exercised  in  the  diocess  of  London,  so  far  as  the 
circumstances  and  occasions  of  the  said  provinces  and  people 
shall  admit  or  require,  and  to  proceed  in  all  causes,  suits,  and 
business  belonging  and  appertaining  to  the  Ecclesiastical  Court " 
against  British  subjects  residing  in  the  said  provinces,  countries 
or  districts,  and  to  grant  probates  of  wills  of  British  subjects 
dying  within  the  said  provinces,  countries  or  districts;  and  "accord- 
ing to  the  course  now  used,  or  which  lawfully  may  be  used, 
in  the  said  diocess  of  London,"  to  grant  "  letters  of  administration 
of  the  goods,  chattels,  credits,  and  effects  whatsoever  "  as  under  an 
intestacy,  or  with  will  annexed,  "  of  such  British  subjects  who 
shall  die  intestate  within  the  said  three  provinces,  countries  or 
districts,  or  who  shall  not  have  named  an  executor  resident  in 
such  districts,  or  where  the  executor,  being  duly  cited  accord- 
ing to  the  form  now  used  for  that  purpose  in  the  said  diocess  of 
London,  shall  not  appear  and  sue  forth  such  probate,"  to  the  next 
of  kin,  or,  failing  any  such,  to  a  principal  or  other  creditor,  or, 
for  want  of  a  creditor,  to  such  oth^r  person  as  the  Court  may 
think  fit :  subject  to  the  proviso  as  to  reserving  power,  in  the 
case  of  letters  of  administration  with  will  annexed,  tb  revoke  the 
same  and  to  grant  probate  to  the  executor  on  his  appearing  and 
applying  for  the  same ;  and  also  with  power  to  sequester  the 
personal  estate  of  deceased  persons,  and  to  call  for  and  examine 
and  allow  or  reject  accounts. 

See  13  Geo.  Ill,  c.  63,  a.  13. 

By  the  first  Iietters  Patent  of  the  High  Court,  s.  33,  the  Charter  of  the 
Supreme  Court,  so  far  as  it  gave  that  Court  its  ecclesiastical  jurisdiction, 
was  repealed,  except  as  provided  in  s.  34. 

By  8.  34,  the  like  power  is  given  to  the  High  Court  as  that  exercised  by 
the  Supreme  Court  in  relation  to  the  granting  of  probates  and  letters  of 
administration. 

By  the  second  Letters  Patent  of  the  High  Court,  s.  34,  the  restricted 
power  given  to  the  High  Qo\xet  by  s.  34  of  the  first  Letters  Patent  is  conti- 
nued ;   but  so  that  it  shall  not  be  exercised  within  the  limits  of  the  jurisdic- 
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ti*m  of  any  other  High  Court,  and  **  subject  to  the  orders  of  the  Governor- 
General  in  Council  as  to  the  period  when  the  said  High  Court  shall  cease  to 
exercise  testamentary  and  intestate  jurisdiction  in  any  place  or  places  beyond 
fcbe  limits  of  the  provinces  or  places  for  which  it  was  established : 
Provided  always  that  nothing  in  these  Letters  Patent  contained 
shall  interfere  with  the  provisions  of  any  law  which  has  been  made 
by  competent  legislative  authority  for  India,  by  which  power  is  given 
to  any  other  Court  to  grant  such  probates  and  letters  of  administra- 
tion." 

Under  this  section  the  High  Court  had  and  exercised,  within  narrower 
tenitorial  limits,  the  like  testamentary  and  intestate  jurisdiction 
as  that  which  the  Supreme  Coiu^  had  and  exercised  under  its 
Charter. 

The  unrepealed  portion  of  the  Charter  of  the  Supreme  Court 
relating  to  ecclesiastical  jurisdiction,  and  the  rules  of  procedure 
founded  thereon,  which  continued  to  regulate  the  proceedings  of  the 
High  Court  in  matters  testamentary  and  intestate  until  the  end  of 
1865,  then  ceased  to  have  effect  in  consequence  of  the  Indian  Succes- 
sion Act,  X  of  1865,  except  as  to  "  any  will  made,  or  any  intestacy  occurring, 
before  the  first  day  of  January  1866,"  which  by  the  Act  itself  [s.  331]  was 
excluded  from  the  operation  thereof.  The  old  rules  of  procedure  also  ceased 
to  have  effect  as  to  such  excepted  wills  or  cases  of  intestacy  in  consequence 
of  a  rule  (1)  of  the  High  Court  [under  s.  37  of  the  second  Letters  Patent] 
by  which  the  procedure  in  matters  testamentary  and  intestate  is  required  to 
be  regulated  by  the  rules  of  procedure  laid  down  in  the  Indian  Succession 
Act,  ^'  whether  the  Act  itself  applies  to  the  case  or  not,  and  in  cases  to  which 
such  rules  are  inapplicable,  by  Act  VIII  of  1859  and  XXIII  of  1865." 

See  the  Indian  Succession  Act,  X  of  1865,  as  amended  by  Act  VIII  of 
1875  and  Act  VI  of  1889.  See  the  Hindu  Wills  Act,  XXI  of  1870,  as 
amended  by  s.  154  of  Act  V  of  1881.  See  the  Probate  and  Administration 
Act,  V  of  1881,  as  amended  by  Act  VI  of  1889. 

23.     Requires  administrators  to  give  security  "  to  the  value  Administra- 
of  the   est(fte  credits  aad  eflfects  of  the  deceased  "  by  a  bond  to  ^^^' 
the  junior  Justice  of  the  Court  with   "  two  or  more  able   sure- 
ties," conditioned  as  follows : — 

"  That   if   the   above-bounden   administrator    of    the    goods,  Condition  of. 
chattels,  and  eflfects  of  the  deceased  do  make,  or  cause   to  be 
made,  a  true  and  perfect  inventory  of  all  and  singular  the  goods, 

(1)    65,i)<Me,  p.  89. 
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credits,  and  effects  of  the  said  deceased,  which  have  or  shall 
Come  to  the  hands,  possession,  or  knowledge  of  him  the  said 
administrator,  or  the  hands  or  possession  of  any  other  person 
01  persons  for  him,  and  the  same,  so  made,  do  exhibit,  or  cause 
to  be  exhibited,  into  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  at  or  before  a  day  therein  to  be  speci- 
fied, and  the  same  goods,  chattels,  credits,  and  effects,  and  all 
other  the  goods,  chattels,  credits,  and  effects  of  the  said  deceased, 
at  the  time  of  his  death,  or  which  at  any  time  afterwards, 
shall  come  to  the  hands  or  possession,  or  to  the  hands  and 
possession  of  any  other  person  or  persons  for  him,  shall  well 
and  truly  administer  according  to  law  ;  and  further  shall  make, 
or  cause  to  be  made,  a  true  and  just  account  of  his  said 
administration,  at  or  before  a  time  therein  to  be  specified,  and 
all  the  rest  and  residue  of  the  said  goods,  chattels,  credits,  and 
effects,  which  shall  be  found  remaining  upon  the  said  adminis- 
tration account,  the  same  being  first  examined  and  allowed  of, 
by  the  said  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal,  shall  deliver  and  pay  unto  such  person  or  persons  res- 
pectively as  shall  be  lawfully  entitled  to  such  residue,  then 
this  obligation  to  be  void,  and  of  none  effect,  or  else  to  remain 
in  full  force  and  virtue." 

When  and  Provides,  that  if  it  shall    be   necessary    to   put   such    bond    in 

Sriuit  ^"  ^^^^  "  ^^^  ^^^  benefit  of  such  person  or  persons  as  shall  appear 
to  the  said  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal  to  be  principally  interested  therein,  such  person  or 
persons  from  time  to  time,  paying  all  such  costs  as  shall  arise 
from  the  said  suit,  or  any  part  thereof,  shall,  by  order  of  the 
saic^  Supreme  Court,  be  allowed  to  sue  the  same,  in  the  name 
of  the  said  obligee,  and  the  said  bond  shall  not  be  sued  in  any 
other  manlier." 

Empowers  the  Court  "  to  order  that  the  said   bond   shall  be 
put  in  suit  in    the   name   of  the   said  junior   Judge,  or   of  his  . 
executor,  whoqi  we  also  authorize   the   said   Supreme   Court   of 
Judicature  at  Fort  William  in  Bengal    to  name  and  appoint  for 
that  special  purpose." 
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For  the  purpose  of  putting  an  administration-bond  in  suit,  the  procedure 
prescribed  by  s.  257  of  the  Indian  Succession  Act  should  be  followed,  not 
only  in  the  cases  to  which  the  Act  itself  applies,  but  also  in  the  cases  to 
which  its  rules  of  procedure  have  been  m^vde  applicable  by  rule  65,  post. 
See  note  to  s.  22,  mpra.  See  also  In  the  goods  of  Joneg^  32  L.  J.,  N.  S.,  P. 
ilk  M.,  26  ;  Mai^hman  v.  Brookes^  ib.,  25  ;  and  In  the  goods  of  Cartici*ight, 
1  L.  R.,  P.  D.,  422. 

Section  79  of  the  Probate  and  Administration  Act,  V  of  1881,  is  the  same 
as  8.  267  of  the  Indian  Succession  Act.  An  Administration  bond  may,  under 
these  sections  he  assigned  to  any  proper  person  in  order  to  be  put  in  suit, 
and  may  for  that  puri>ose  be  assigned  to  the  Receiver  of  the  Couit  (I).  . 
The  assignment  may  be  by  endorsement  on  the  bond,  or  by  a  separate 
land  (2). 

24.  Authorizes    the   Court    to   appoint    Registrars,    Proctors,  Regietrars, 

Proctofs  Ac. 

Apparitors  and  other  officers. 

25.  And   we   do    hereby    authorize    and   empower  the    said  Guardiaas  of 
Supreme  Court   of  Judicature   at   Fort   William  in   Bengal   to  of  insAne 
appoint  guardians   and   keepers  for   infants,  and   their    estates,  ^"1^1°"^^  *"*^ 
according  to  the  order  and  course  observed  in  that  part   of  Great  ©states. 
Britain  called  England,  and  also   guardians   and   keepers  of  the 
persons  and  estates  of  natural  fools,  and  of  such  as  are  or  shall 

be  deprived  of  their  understanding  or  reason  by  the  act 
of  God,  so  as  to  be  unable  to  govern  themselves  and  their  estates, 
which  we  hereby  authorize  and  empower  the  said  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal  to  inquire,  hear,  and 
determine,  by  inspection  of  the  poi-son,  or  by  such  other  ways 
and  means  by  which  the  truth  may  beat  be  discovered  and 
known. 

See   Letters    Patent  of  the  High   Conrt,  1866,  s.  17, /xw^,  and  the  note 
thereunder. 

26.  And  it  is  our  further  will  and  pleasure,  and    we  (^   here-  Supreme 

by  grant,  ordain,  establish,  and  appoint,  that   th^   said   Supreme  court  of  Ad-** 
Court     of    Judicature  at  Fort     William  in  Bengal   shall  be  a™*"*'*^^- 
Court   of  Admiralty   in    and   for  the  said  provinces,  countries  or 
district'*   of  Bengal,   Behar,   and   Orissa,  and  all  other  territories 
and  islands  adjacent  thereunto,  and  which  now  are,  •lor  ought    to  With  full 
be,  dependent  thereupon.     And  we  do  hereby  commit  and   grant  ^,1^'dWl 

(1)  Belchamber'B  Practice  440,  f?^  "^*^*' 

(2)  lb.  441,  .  \        .      .  ^'""^^ 
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to   the  said  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal  full   power   and  authority   to   take  cognizance  of,  hear, 
examine,   try,   and   determine   all  causes,  civil  and  mai'itime,  and 
And  aU  pleas  all  pleas  of  contracts,  debts,  exchanges,   policies  of  assurance, 
de^&c    *    accounts,  chai'ter-parties,  agreements,  loading  of  ships,  and    all 
matters  and  contracts  which   in   any  manner  whatsover   relate 
to  freight,  or  money  due  for  ships  hired  and  let  out,  transport- 
And  all  mat-    money,  maritime   usury  or  bottomry,  or  to  extortions,  trespasses, 
maritime*'***  injuries,  complaints,  demands,  and    matters,  civil  and  maritime, 
whataoever,     whatsoever,  between  merchants,  owners,  and  proprietors  of  ships 
Extent  of       and  vessels,  employed  or  used  within  the  jurisdiction  aforesaid,  or 
jurisdiction,     j^^^^gen  Others,  contracted,  done,  had,  or  commenced,  in,  upon   or 
by  the  sea  or  public  rivers,  or  ports,  creeks,  harbours,  and   places 
overflown,   within   the   ebbing  and  flowing  of  the  sea,  and  high- 
water    mark,  within,   about,  and    throughout    the    said    three 
provinces,  countries  or  districts  of  Bengal,   Behar,  and    Orissa, 
and  all  the  said  territories  or  islands  adjacent  thereunto  and   de- 
pendent thei'eupon,  the  cognizance  whereof  doth  belong  to  the 
To  be  exer-     jurisdiction  of  the  Admiralty,  as  the  same  is  used  and  exercised  in 
^ij^*^"!^   that    part    of  Great    Britain  called    England,    together     with 
?'  E^°^l^*^  all  ^^^  singular  their   incidents,  emergents,   and  dependencies 
annexed    and     connexed  causes   whatsoever;  and    to    proceed 
summarily      therein,     with     all      possible    dispatch     according 
Without       -to  the  course  of  our  Admiralty  of  that  part  of  Great  Britain  called 
faw"^**^'^  ^^  England,  without  the  strict  formalities   of  law,  considering  only 
the  truth  of  the  fact,  and  the  equity  of  the  case. 

See  second  Letters  Patent  of  the  High  Court,  s.   32,  post,  and  the  note 
thereunder. 

Juriediction  27.  And  WO  do  further  commit  to  the  said  Suprehie  Court  of 
SiraS^ri.  Judicature  at  Fort  William  in  Bengal  full  power  and  authority 
^*'"®-  to  enquire,  hear,  try,  examine,  and  determine,  by   the  oaths  of 

honest  and  lawful  men,  being  our  British  subjects,  resident  in 
the  said  town  of  Calcutta,  and  not  otherwise,  all  treasons,  murders, 
piracies,  robberies,  felonies,  maimings,  forestalling,  extortions, 
trespasses,  misdemeanors,  offences,  excesses,  and  enormities,  and 
maritime  crimes  whatsoever,  according  to  the  laws  and  customs 
of  the  Admiralty  in  that  part  of  Great   Britain  called   England, 
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done,  perpetrated,  or  committed  upon  the  high   seas,   within   the  To  punUh 

limits  and  jurisdiction   aforesaid,  and  to  fine,  imprison,  correct, 

punish,  chastise,  and  reform  parties   guilty,   and    all   violators   of 

the  law,  usurpers,  delinquents,  contumacious  absenters,  masters  of 

ships,  mariners,  rowers,  fishers,  shipwrights,  and  other  workmen, 

exercising   any   kind   of  maritime   affairs,   according  to   the  said 

civil  and    maritime   laws,     ordinances,   and   customs,    and   their 

respective  demerits,  and  to  deliver  and  discharge  persons   impri.  and  to  deli- 

.  ver  and  di»- 

soned  in  that  behalf,  who  ought  to  be  delivered,  and    to   take   re-  charge  them. 

cognizances,   obligations,   stipulations   and   cautions,   as   well    to 

our  use  as  at  the  instance  of  other  parties,  and  to  put   the   same, 

in  execution,  or   to  cause  or  command   them  to  be  executed  ;  and 

also  to  arrest,  or  cause  or  command  to   be   arrested,  according  to^®.*"^^ 

.  snipe,  Ac. 

the  civil  law,  and  the  ancient  customs  of  our  High  Court  of  Ad- 
miralty in  that  part  of  Great  Britain  called  England,  all  ships, 
persons,  things,  goods,  wares,  and  merchandizes,  for  the  premises 
and  every  of  them,  and  for  other  causes  whatsoever  concerning 
the  same,  wheresoever  they  shall  be  met  with  or  found,  in  or 
throughout  the  said  districts  and  jurisdictions   aforesaid  ;   and    to  To  compel 

I       II  n  •       1         t    t    1^  1  1     11  appearance 

compel    all    manner  of  persons  m  that  J^ehalf,  as   the   ease   shall  under  penal- 
require,   to  appear  and   answer  in  the  said  Coui-t,  with  power  of  *^ 
using  any  temporal  coercion,  and  inflicting  mulcts  and   penalties, 
according   to  the   laws   and  customs  aforesaid ;  and    moreover  to 
compel    witnesses,   in   case   they  should  withdraw  themselves  for  To  compel 

witnesses  to 

interest,   fear,   favour,   or  ill-will,   or   other  cause  whatsoever,  to  give  evidence, 
give   evidence   to   the  truth,   in  all   or  every  the  cause  or  causes 
above-mentioned,  according  to  the  exigencies  of  the  law,   and  to 
proceed  in  such  cause  or  causes,  accoi'ding  to  the  civil    and    mari-  Pw>oeeding« 
time   laws  and   customs,  as  well  as  of  mere  office  mixed  or  pro-  ing  to  the 
moted,  at  the  instance  of  any  party,  as  the  case   may   require ;  ^uiee^^  the 

and  to   promulge   and   interpose   all   manner   of  sentences   and  -A-dmiralty  in 

,  ,  :  England, 

decrees ;  and  put  the  same  m  execution,  according  to  the  course 

and  order  of  the  Admiralty,  as  the  same  Ls  now  used  in  that  part 

of  Great  Britain  called  England. 

See  33  Geo.  Ill,  c.  52,  s.  166  [extending  the  Admiralty  juriadistion  of  the 
Supreme  Cwvrt  to  the  high  seas^  over  all  ojfenees,  misdemeanorgy  and  maritime 
**auses  whatsoever*] ;  53  Geo.  Ill,  c.  155,  s.  110  [extending  the  Admiralty  juris- 
diction of  the  Supreme  Court  at  each  of  the  three  Presidencies  over  all  crimes 
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Affidavits  and 
affirmations 
in  t^e  Court 
of  Admiralty. 


Proviso  limit- 
ing jurisdic- 
tion to  sub- 
jects of  the 
Crown  resi- 
dent in 
Bengal,  kcj- 
or  persons 
employed  by 
them  or  by 
the  Company. 


Fines  reserv- 
ed to  the 
Crown. 


Satisfaction 
to  prosecu- 
tors. 


cofnmitted  on  the  high  seas];  aud  Letters  Patent  of  the  High   Court,   1865, 
8.  33,  postf  and  the  note  thereunder. 

28.  And  we  do  hereby  ordain  and  appoint,  that  all  affidavits 
taken  in  the  said  Supreme  Court  of  Judicature  at  Fort  William 
in  Bengal,  or  before  any  Justice  thereof,  shall  be  made  on  oaths, 
administered  in  such  form  and  manner  as  is  before  directed  in  the 
case  of  witnesses  to  be  examined  before  the  said  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal.  And  that  in  all  civil 
cases,  the  affirmation  in  writing  of  a  Quaker,  which  the  said 
Court,  or  any  Justice  of  the  said  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  as  the  case  may  require,  are  hereby 
authorized  and  empowered  to  take,  shall  be  of  the  same  weight, 
authority,  and  effect,  as  an  affidavit  upon  oath  (1).  Provided 
always,  that  the  several  powera  and  authorities  hereby  to  pro- 
ceed in  maritime  causes,  and  according  to  the  laws  of  the  Ad- 
miralty, shall  extend,  and  be  construed  to  extend,  only  to  the 
subjects  of  us,  our  heirs  or  successors,  who  shall  reside  in  the 
kingdoms  or  Provinces  of  Bengal,  Behar,  and  Orissa,  or  some 
of  them,  and  to  persons  who  shall,  when  the  cause  of  suit  or 
complaint  shall  have  arisen,  have  been  employed  by,  or  shall 
then  have  been,  directly  or  indirectly,  in  the  service  of  the 
said  United  Company,  or  of  any  of  our  subjects. 

29.  And  we  do  hereby  reserve  to  ourselves,  our  heirs  and 
successoi-s,  all  amerciaments,  fines,  ransoms,  and  forfeitures,  to 
be  set  and  imposed  by  the  said  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  or  otherwise  incurred:  provided 
always,  that  it  shall  be  lawful,  and  we  hereby  authorize  and 
empower  the  said  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal  to  make  such  satisfaction  to  prosecutors  of 
informations  or  indictments,  as  to  the  said  Supreme  Court  of 
Judicature  at  Fort  William  in  Bengal  shall  seem  reasonable 
and  fit,  out  of  any  fine  to  be  by  them  set  or  imposed  upon  any 
person  or  persons  who  shall  be  convicted  on  such  prosecutions. 

As  to  the  mode  of  levying  fines,  see  the  Code  of  Criminal  Procedure,  V  of 
1898,  s.  386. 

As  to  the  payment  of  fines  in  compensation,  see  Act  V  of  1898,  ss.  260 
and  545, 

(1)  See  Indian  Oaths  Act,  X  of  1878. 
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See  also  Note  on  the  subject  of  fines,  Ap.  [T.] ;  and  Act  X  of  1897,  s.  26,  by 
wliich  ss.  63—70  of  the  Indian  Penal  Code  (Act  XLV  of  1860),  and  the 
provisions  of  the  Code  of  Criminal  Procedure  for  the  time  being  in  force  in 
relation  to  the  issue  and  the  execution  of  warrants  for  the  levy  of  fines  are 
made  applicable  to  all  fines  imposed  under  any  Act,  Regulation,  rule  or  bye- 
law,  unless  the  Act,  Regulation,  rule  or  bye-law  contains,  an  express  provision 
to  the  contrary. 

30.     Allows  an  appeal  to  the  King  in  Council  against  any  judg-  Appeala  in 
ment,  decree,  order,  or  rule  of  the  Supreme  Court  in  any  civil 
cause,  by   petition   to  that  Court,   stating    the   cause   of  appeal 
subject  to  security  being  given  for  the  costs  of  appeal   and   for  Security  for 
the  performance  of  the  judgment  on  appeal. 

Empowers  the  Supreme  Court,  where  the  appellant  is  directed  Execution 
by  the  decree,  order,  or  rule  to  pay  money,  or  perform  any  act,  to  security ?y, 
award  execution  against  him,  or  require   him  to  give  sufiRcient  *PP*^^^ 
security. 

Provides,  that  when  execution  is  awarded  against  the  appel-  Security  by 
lant,  security  shall  be  taken  from  the  other  party  for  the  due  ^^P^°  ®"^ 
performance  of  the  judgment  on  appeal. 

Requires  the  Supreme  Court,  on  performance  of  its  orders,  to  Allowance  of 
allow  the  appeal.  * 

Provides  how  the  appeal  may  then  be  prosecuted.  Prosecution 

of  appeal. 
See  Privy  Council  Appeals,  Act  VI  of  1874,  [by  which  s.  18  of  13  Geo.  Ill, 

c.  63,  and  s.   16  of  37   Qeo.  Ill,   c.   142,   are  repealed]  ;  and  the    Letters 

Patent  of  the  High  Court,  1865,  ss.  39  and  40,  f>o$L 

81.     Ordains,  that  the  appeal  shall  be  transmitted  with  a  copy  Transmission 
:  V^  ^-^  of  prooeed- 

of  the  proceedings.  ings. 

See  Letters   Patent  of  the  High  Court,   1866,  s.  42,  posty  and  the  notes 
thereunder. 

32.  Empowers  the  Supreme  Court  in  criminal  cases  to  allow.  Appeals  in 
upon  such  terms  as  it  may  think  fit,  or  deny,  an  appeal.  cases. 

See  Letters  Patent,  1865,  s.  41,  post. 

33.  Reserves  to  the  Crown  the  power  to  refuse  or  admit  an  Power  of 
appeal  against  a  judgment,  decree,  rule,  or  order  of  the  Supreme  appeals. 
Court,  and  to  vary  such  judgment,  decree,  rule  or  order. 

Ordains,  that  the  judgments   and   orders   on   appeal   shall   be  Execution  of 
executed   by  the   Supreme   Court   in   like   manner  as   its   own  and  orders  on 
decrees  or  orders.  appeaL 
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No  appeal  to        Provides,  that  uo   appeal   shall   be   allowed   by   the   Supreme 

be  allowed,       ^  i  i  •   •  »  i       •  t  • 

unless,  Ac.  Oourt  "  unless  the  petition  for  that  purpose  be  preferred  within 
six  months  from  the  date  of  the  judgment,  decree,  or  decretal 
order  complained  of,  and  unless  the  value  of  the  matter  in  dis- 
pute shall  exceed  the  sum  of  one  thousand  pagodas." 

See  3  &  4  Will  IV,  c.  41,  8.  24  ,  Order  in  Council  dated  lOth  April,  1838, 
by  which  the  ininimum  appealable  amount  wan  fixed  at  Rupees  ten  thoufiand 
(1) ;  Letters  Patent,  1865,  post,  s,  39  ;  and  Act  XIV  of  1882,  s.  596. 

GoNT.-Genl.         34.     Provided  also,  and  we  do  hereby   limit  and  declare,  that 

and  Council  i  /»  r     i_ 

and  Judgw      the  person  or  persons  of  the  Governor-General,  or  of  any  of  the 
a^wt^exoqjt  Council  appointed  in  and  by   the   above  recited   Act   of  Pailiu- 

for  treason  or  ment,  or  of  the  Chief  Justice  or  any  of  the  Justices  of  the  said 
felony. 

Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  hereby 
erected  and  created,  shall  not,  nor  shall  any  of  them  respectively, 
be  subject  or  liable  to  be  arrested  or  imprisoned,  upon  any 
actiou,  suit  or  proceeding  in  the  said  Court,  except  in  ca^es  of 
treason  or  felony ;  nor  shall  the  said  Supreme  Court  of  Judica- 
ture at  Fort  William  in  Bengal  be  competent  to  hear,  try,  and 
determine  any  indictment  or  information  agailist  the  said 
Governor-General,  or  any  of  the  said  Council,  for  the  time  being, 
for  any  offence,  not  being  treason  or  felony,  which  the  said 
Governor-General,  or  any  of  the  said  Council,  shall  or  may  be 
charged  with  having  committed  in  Bengal,  Behar,  or  Orissa,  any 
thing  hereinbefore  contained  to  the  contrary  notwithstanding : 
but  in  all  such  cases  above-mentioned  wherein  a  capias  or  process 
for  arresting  the  body  is  hereby  given  and  provided,  it  shall  and 
Y,  .  may  be  lawful  for  the  said  Supreme  Court  of  Judicature  at  Fort 

ty  liable  to  William  in  Bengal  to  order  the  goods  and  estates  of  such  persons 
to  be  seized  and  sequestered,  until  he  or  they  shall  respectively 
appear  and  yield  obedience  to  the  judgment,  decree*x>r  decretal  or 
other  order  or  rule  of  the  said  Court. 

See  13  Geo.  Ill,  c.  63,  s.  17  ;  and  21  Geo.  Ill,  c.  70,  s.  1,  exempting  the 
Governor-General  and  Council  of  Bengal  from  the  jurisdiction  of  the 
Supreme  Court  in  respect  of  acts  done  by  them  in  their  public  capacity. 

,,.   ,  ,  ^  35.     Ordains,  that  the  Chief  Justice  and  Puisne  Justices  shall 

rirst  Judges  ^ 

to  meet  and     assemble  in  a  proper  Court-room,  and  take  the  oath  of  office  and 
the  oath  of  allegiance  and  supremacy,  and  make  and  subscribe 
(1)    Macpherson's  Practice  of  the  Judicial  Committee,  2ud  Ed.,  Ap.,  26. 


take  oatha 
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the   declaration   against   transubstaiitiation.  and  that  thereupon  ^**PJJ"^^^ 
the   Supreme  Court  shall   be   proclaimed ;   and   that  every  sue-  proclaimed, 
ceeding  Chief  Justice  and  Puisne  Justice  shall  in  open  Court  take  J"ture  ^^ 
the  like  oaths  and  make  and  subscribe  the  like  declarations  (1).      take  oathB. 

36.  Ordains  that,  from  and  after  the  time  the  Supreme  Court  Jf^y^*" 

^  Court,  &c 

shall   be   proclaimed,   the   Mayor's   Court  erected  by  Charter  26,  aboliehed, 

Geo.  II,  and  every  clause  therein  relating  to  the  said  Court  and 

to  the  Court  of  Oyer  and   Terminer  thereby  established,  shall  be  "«>"•,»?  26 

void,  subject  to  the  proviso  that  no  judgment,  decree,  order,   rule  ing  thereto 

or  act  of  the  said  Court  shall  be  aflfected  thereby.  void,  except, 

&c. 

Provides,   that   all  proceedings  depending  in  such  Courts  shall  p^^^^^j^^ 
be  transferred    to   the   Supreme   Court,   and   shall   subsist  and  pending 
depend  in  such  Court  as  if  commenced  therein.  Courts. 

Enables  the  Supreme  Court  to  proceed  with  all  proceedings 
so  transferred,  and  to  make  all  orders  respecting  the  same  and 
respecting  monies  belonging  to  suitors  in  deposit  in  the  Mayors 
Court  as  it  is  empowered  to  make  in  causes  commenced  or  de- 
pending before  it,  or  as  the  said  Mayor's  Court  or  Court  of  Oyer 
or  Teiminer  might  have  made. 

See  13  Geo.  Ill,  c.  63,  s.  19. 

Provides,   that   all   recoids   of    the  abolished  Courts  "  shall  be  ^*'?i?^ 

'  abolished 

delivered  over,  deposited,  and  preserved   among  the    records    of  Courts, 
the  Supreme  Court." 

See  13  Geo.  Ill,  c.  63,  h.  20  ;  and  the  Destruction  of  Records  Act, 
III  of  1876  [B.C.] 

37.  Empowers   the   Supreme    Court   to  appoint   terms  and  J^^  *^y'' 
law  days,  and  sittings  after   term,  "  and    to   proclaim,  hold,  and 
adjourn   the   Sessions  of  Oyer  and   Terminer  and  Gaol  Delivery,  S^wio^**- 
and  Admiralty  Sessions,  as  to  them  shall  seem    most  espedient; 
provided,  nevertheless,   that  the  said  Supreme  Court  of  Judica- 
ture  at  Fort   William   in   Bengal   shall,   «tid   they  are   hereby 
required  to,  appoint  not  less  than   four  terms  in   the  year,   each  every  year, 
term   consisting   of  four  weeks   at   the   least,  in  each  year,  and  *°**  "ttmgs. 
sittings  after  each  term,  each  sitting  to  consist  of  fourteen   days, 

if  the  business   of  the   said   Supreme   Court   of  Judicature   at 
Fort   William    in   Bengal   be   not  sooner  despatched ;  and  that 

(1>  8ee  Letters  Patent,  1865,  s.  5,  poH. 
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TwoSw«ioii»   the   said   Supreme   Court   of  Judicature   at    Fort    William   in 
every  year,      fieugal  do  iu  each  year  hold  two  Sessions  of  Oyer  and  Terminer 
and  Gaol  Delivery." 


Inoreabed 
to  four. 


Number  now 
discretioniry. 


Rules. 


Privy  CouD- 
dl. 


Crown  may 
reject,  ftc,  t 
make  new 
rules. 


Mandate 

requiring 

obedience 

to  the 

Supreme 

Court. 


By  53  <teo.  Ill,  c.  155,  h.  1038  [refiealed  by  Act  X  of  1875]  Hi» 
Majesty's  Courts  within  the  fleveral  Predidencies  were  required  to  hold 
their  Sessions  **  four  times  at  least  in  every  year." 

By  Act  V  of  1898,  s.  334,  "  every  High  Court  shall  hold  sittings  on 
such  days  and  at  such  convenient  inter^'als  as  the  Chief  Justice  of  such 
Court  from  time  to  time  ai^ioints." 

Nine  Sessions  are  now  held  by  the  High  Court  every  year. 

38.  Empowers  the  Supreme  Court  "  to  fitime  rules  of  prac- 
tice and  make  standing  orders  for  the  administration  of  justice 
and  the  due  exercise  of  the  civil,  criminal,  admiralty  and  eccle- 
siastical jurisdiction  hereby  created,  and  to  do  all  such  other 
things  as  shall  be  found  necessary  thereunto." 

Enquires  such  rules  and  oi-ders  to  be  transmitted  to  the  Privy 
Council. 

Reserves  to  the  Oown,  with  the   advice  of  the  Privy   Council, 
'  power  to  approve,  reject,  control  or  vary  such  rules  and  orders, 
"  and  to  make  new    and   other   rules   of  practice   and   rules   and 
orders  for  the  process  of  the  Supreme  Court." 

See  Letters  Patent,  1866,  s.  37,  pmt^  and  Act  XIV  of  1882,  s.  652,  as  amend- 
ed by  Act  XIII  of  1895,  enabling  the  High  C<mrt  to  make  rules  of  civil 
procedure  mtkout  the  approval  of  any  higher  authority.  See  also  24  &  52 
Vict.  c.  104,  8.  15,  po$ty  enabling  the  High  Court  to  make  i^es  relating  to 
fees  subject  to  the  sanction  of  the  Oovemor-Oeneral  in  Council, 

39.  And  we  do  further  hereby  strictly  charge  and  command 
all  our  governors,  commanders,  magistrates,  oflScers,  and  minis- 
ters, civil  and  military,  and  all  our  faithful  and  Ijege  subjects 
whatsoever,  in  and  throughout  the  said  provinces,  countries  or 
districts  of  Bengal,  Behar,  and  Orissa,  and  all  other  lands, 
islands,  or  territories  adjacent  thereunto,  and  which  are  or  ought 
to  be  dependent  thereupon,  that,  in  the  execution  of  the  several 
powers,  jurisdictions,  and  authorities  hereby  erected,  created, 
and  made,  they  be  aiding,  assisting,  and  obedient  in  all  things 
unto  the  said  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal,  as  they  will  answer  the  contrary  at  their  peril. 
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24  and  25  VICTORIA,  CAP.  104,  (^n  Act  for  establish^ 
ing  High  Courts  of  Judicature  in  India, 

Dated  6th  August,  1861. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tempo- 
ral, and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

1.  It  shall   be   lawful    for   Her   Majesty,   by   Letters   Patent  High  Courta 
under    the    Great   Seal   of   the  United   Kindom,  to  erect   and  ijai^ed  in  the 
establish  a  High  Court  of  Judicature  at  FiM  William  in  Bemjal'^^^^^^^Y^' 
for   the   Bevgal   Division    of  the   Presidency   of  Fort    William  India, 
aforesaid,  and  by  like  Lettei-s  Patent  to  erect  and  establish  like 

High  Courts  at  Madras  and  Bombay  for  those  Presidencies  res- 
pectively, such  High  Courts  to  be  established  in  the  said  several 
Presidencies  at  such  time  or  respective  times  as  to  Her  Majesty 
may  seem  fit,  and  the  High  Court  to  be  established  under  any 
such  Letters  Patent  in  any  of  the  said  Presidencies  shall  be 
deemed  to  be  established  from  and  after  the  publication  of  such 
Letters  Patent  in  the  same  Presidency,  or  such  other  time  as  in 
such  Letters  patent  may  be  appointed  in  this  behalf 

2.  The  High  Court  of  Judicature  at  Fort  William  in  Bengal  Conetitution 
and  at  the   Presidencies  of  MadToa  and  Bombay    respectively  court«. 
shall  consist  of  a  Chief  Justice  and  as  many  Judges,  not  exceed- 
ing fifteen,  as  Her  Majesty  may  from  time  to  time  think   fit   and 
appoint,  who  shall  be  selected  from — 

1st. — Barristers  of  not  less  than  five  years*  standing ;  or, 

2nd, — Members  of  the  Covenanted  Civil  Service  of  not  less 
than  ten  yeaiV  standing,  and  who  shall  have  served  as  Zillah 
Judges,  or  shall  have  exercised  the  like  powers  as  those  of  a 
Zillah  Judge,  for  at  least  three  years  of  that  period ;  or, 

3rrf. — Pei-sons  who  have  held  Judicial  Office  not  inferior  to 
that  of  Principal  Sudder  Ameen  or  Judge  of  a  Small  Cause  Court 
for  a  period  of  not  less  than  five  years ;  or,  * 

4ith. — Pei-sons  who  have  been  Pleaders  of  a  Sudder  Court  or 
High  Court  for  a  period    of  not   less   thfin   ten   years,  if  such 
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Pleaders  of  a  Sudder  Court  shall  have  been  admitted  as  pleaders  ol 
a  High  Court : 

Provided  that  not  less  than  one-third  of  the  Judges  of  such 
High  Courts  respectively,  including  the  Chief  Justice,  shall  be 
Barristers,  and  not  less  than  one-third  shall  be  Members  of  the 
Covenanted  Civil  Service. 

Certain  exiftt-         '^-     Provided  always,  that  the  persons  who  at  the  time  of  the 
ing  Judges      establishment  of  such  Hiirh  Court  in  any  of  the  said  Presidencies 

herein  named  "  t     i  • 

to  be  the  first  are  Judges  of  the  Supreme  Cou ft  of  Judicature  and  permanent 
High*Court.  Judges  of  the  Court  of  Sudder  Dewanny  Adawlut  or  Sudder 
Adawlut  of  the  same  Presidency  shall  be  and  become  Judges  of 
such  High  Court  without  further  appointment  for  that  purpose ; 
and  the  Chief  J  ustice  of  such  Supreme  Court  shall  become  the 
Chief  Justice  of  such  High  Court. 
Tenure  of  4     ^\\  ^h^  Judges  of  the  High  Courts  established  under  this 

Judges  of  Act  shall  hold  their  offices  during  Her  Majesty's  pleasure  :  Pro- 
vided tliat  it  shall  be  lawful  for  any  Judge  of  a  High  Court  to 
resign  such  office  of  Judge  to  the  Governor-General  of  India 
in  Council  or  Governor  in  Council  of  the  Presidency  in  which  such 
High  Court  is  established. 
Precedence  5.     The  Chief  Justice  of  any  such  High  Court  shall  have  rank 

n'^h^^'  and  precedence  before  the  other  Judges  of  the  same  Court,  and 
such  of  the  other  Judges  of  such  Court  as  on  its  establishment 
shall  have  been  transferred  thereto  from  the  Supreme  Court  shall 
have  rank  and  precedence  before  the  Judges  of  the  High  Court 
not  transferred  from  the  Supreme  Court,  and,  except  as  aforesaid 
all  the  Judges  of  each  High  Court  shall  have  rank  and  prece- 
dence according  to  the  seniority  of  their  appointments,  unless 
otherwise  provided  in  their  Patents. 
Salaries,  &c.,  6.  Any  Chief  Justice  or  Judge  transferred  to  any  High  Court 
High  Courts,  from  the  Supreme  Court  shall  receive  the  like  salary  and  be 
entitled  to  the  like  retiring  pension  and  advantage  as  he  would 
have  been  entitled  to  for  and  in  respect  of  service  in  the 
Supreme  Court,  if  such  Court  had  been  continued,  his  service 
in  the  High  Court  being  reckoned  as  service  in  the  Supreme 
Court ;  and,  except  as  aforesaid,  it  shall  be  lawful  for  the  Secretary 
of  State  in  Council  of  India  to  fix  the  salaries,   allowances,   fur- 
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loughs,  retiring  pensions,  and  (where  necessary)  expenses  for 
equipment  and  voyage  of  the  Chief  Justices  and  Judges  of  the 
several  High  Courts  under  this  Act,  and  from  time  to  time  to 
alter  the  same :  Provided  always,  that  such  alteration  shall  not 
aftect  the  salary  of  any  Judge  appointed  prior  to  the  date 
thereof 

7.     Upon  the  happening  of  a  vacancy  in  the   office   of   Chief  Provigion  for 
Justice,  and  during  any  absence  of  a  Chief  Justice,  the  Governor-  the  office  of 
General  in  Council,  or  Governor  in  Council,  as  the  case   may  be,  ^tw"**'^ 
shall  appoint  one  of  the  Judges,  of  the  same  High  Court  to  per-  Judge, 
form  the  duties  of  Chief  Justice  of    the   said   Court  until   some 
person  has  been  appointed  by  Her  Majesty  to  the  office   of  Chief 
Justice   of   the   same  Court  and  has  entered  on  the  discharge  of 
the  duties  of  such  office,  or  until  the  Chief  Justice   has  returned 
from  such  absence ;  and  upon  the  happening  of  a  vacancy  in  the 
office  of  any  other  Judge  of  any  such  High   Court,   and    during 
any  absence  of  any  such  Judge,  or  on   the   appointment  of   any 
such  Judge  to  act  as   Chief  Justice,   it   shall  be  lawful   for   the 
Governor-General  in  Council,  or  Governor  in  Council,  as  the  case 
may  be,   to  appoint  a  person,  with   such  qualifications  as  are 
required   in  persons  to  be  appointed  to  the  High  Court,  to  act  as 
a  Judge  of  the  said   High   Court,  and   the  person  so  appointed 
shall  be  authorized  to  sit  and  to  perform  the   duties   of   a  Judge 
of  the  said  Court  until  some  person  has  been  appointed  by  Her 
Majesty  to  the  office  of  Judge  of  the  same  Court,  and  has  entered 
on  the  discharge  of  the  duties  of  such  office,  or  until   the  absent 
Judge  has  returned  from  such   absence,  or   until   the   Governor- 
General  in  Council,  or  Governor  in  Council,  as  aforesaid,  shall  see 
cause  to  cancel  the  appointment  of  such  acting  Judge. 

8.     Upon  the  establishment  of  such   High   Court  as  aforesaid  ^^^^^     ^ 
in   the  Presidency  of  Fort  William  in  Bengal,  the  Supreme  Supreme 
Court  and  the  Court  of  Sudder  Dewanny  Adawlut  and  Sudder  Sudder 
Nizamut  Adawlut  at   CalciUta  in   the  same   Presidency  shall  be  ^^^^'^^ 
abolished  : 

And  upon  the  establishment  of  such  High  Court  in  the  Presi- 
dency of  Madras,  the  Supreme  Court  and  the  Court  of  Sudder 
Adawlut  and  Foujdarry  Adawlut  in  tha  same  Presidency  shall  be 
abolished; 
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And  upou  the  establishment  of  such  High  Court  in  the  Presi- 
dency of  Bombay,  the  Supreme  Court  and  the  Court  of  Sudder 
Dewanny  Adawlut  and  Sudder  Foujdarry  Adawlut  in  the  same 
Presidency  shall  be  abolished  ; 

And  the  records  and  documents  of  the  several  Courts  so  abo- 
lished in  each  Presidency  shall  become  and  be  records  and  docu- 
ments of  the  High  Court  established  in  the  same  Presidency. 

9.  Each  of  the  High  Courts  to  be  established  under  this  Act 
shall  have  and  exercise  all  such  civil,  criminal,  admiralty  and 
vice-admiralty,  testamentary,  intestate,  and  matrimonial  juris- 
diction^  original  and  appellate,  and  all  such  powei-s  and  authority 
for  and  in  relation  to  the  administration  of  justice  in  the  Presi- 
dency for  which  it  is  established,  as  Her  Majesty  may  by  such 
Letters  Patent  as  aforesaid  grant  and  direct,  subject,  however,  to 
such  directions  and  limitations  as  to  the  exercise  of  original 
civil  and  criminal  jurisdiction  beyond  the  limits  of  the  Presi- 
dency-towns as  may  be  prescribed  thereby  ;  and,  save  as  by  such 
Letters  Patent  may  be  otherwise  directed,  and  subject  and  with- 
out prejudice  to  the  legislative  powers  in  relation  to  the  matters 
aforesaid  of  the  Governor-General  of  India  in  Council,  the  High 
Court  to  be  established  in  each  Presidency  shall  have  and  exer- 
cise all  jurisdiction  and  every  power  and  authority  whatsoever 
in  any  manner  vested  in  any  of  the  Courts  in  the  same  Presi- 
dency abolished  under  this  Act  at  the  time  of  the  aboHtion  of 
such  last-mentioned  Court. 

10.  Until  the  Grown  shall  otheriirise  provide  under  the 
powers  of  this  Act,  all  jurisdiction  now  exercised  by  the  Su' 
prenie  Courts  of  Calcutta,  Madras,  and  Bombay  respectively 
over  inhabitants  of  such  parts  of  India  as  may  not  be  com- 
pinsed  within  the  local  limits  of  tlie  Letters  Patent  to  be 
issued  under  this  Act  establishing  High  Courts  at  Foi^t  Wil- 
liam, Madras,  and  Bo^nbay,  shall  be  exercised  by  such  High 
Courts  respectively. 

Repealed  by  28  &  29  Vict,  c.  16,  s.  2,  post, 

11.  Upon  the  establishment  of  the  said  High  Courts  in  the 
said  Presidaicies  respectively,  all  provisions  then  in  force  in 
India  of  Acts  of  Parliament,  or  of  any  Orders  of  Her  Majesty 
in  Council,  or  Charters,  or  of  any  Acts  of  the  Legislature  of. 
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India,  which  at  the  time  or  respective  times  of  the  est&blidh- 
ment  of  such  High  Courts  are  respectively  applicable  to  the 
Supreme  Courts  at  Fort  William  in  Bengal,  Madras,  and 
Bomhay  respectively,  or  to  the  Judges  of  those  Courts,  shall  be 
taken  to  be  applicable  to  the  said  High  Courts  and  to  the  Judges 
thereof  respectively,  so  far  as  may  be  consistent  with  the  pro- 
visions of  this  Act  and  the  Letters  Patent  to  be  issued  in  pur- 
suance thereof,  and  subject  to  the  legislative  powers  in  relation 
to  the  matters  aforesaid  of  the  Governor-General  of  India  in 
Council. 

12.  Froijn  and  after  the  abolition  of  the  Courts  abolished  as  Proviaion  m 
aforesaid  in  any  of  the  said  Presidencies,  the  High   Court  of  the  proceedings 
same   Presidency   shall   have  jurisdiction   over    all    proceedings  cou^^****^ 
pending  in  such  abolished  Courts  at  the  time  of  the  abolition 
thereof,  and  such  proceedings,  and  all  previous  proceedings  in 

the  said  last-mentioned  Courts,  shall  be  dealt  with  as  if  the 
same  had  been  had  in  the  said  High  Court,  save  that  any  such 
proceedings  may  be  continued,  as  nearly  as  circumstances  permit, 
under  and  according  to  the  practice  of  the  abolished  Courts 
respectively, 

13.  Subject  to  any  laws  or  regulations  which  may  be  made  Power  to 
by  the  Governor-General  in  Council,  the  High  Court  established  to^rovidir^ 
in  any  Presidency  under  this  Act  may,  by  its  own  rules,  provide  o^uiSdi^ 
for  the  exercise,  by  one  or  more  Judges,  or  by  Division  Courts  <^>o»  by  single 
constituted  by  two  or  more  Judges  of  the  said  Higla  Court,  of  vision  Courts. 
the  original  and  appellate  jurisdiction  vested  in  such  Court,  in 

such  manner  as  may  appear  to  such  Court  to  be  convenient  for 
the  due  administration  of  justice. 

14.  The  Chief  Justice  of  each  High  Court  shall  from  time  to  chief  Justice 

time  determine  what  Judge  in  each  ease  shall  sit  alone,  and  what  ^jj J  j^Xes 

Judges   of  the  Court,  whether  with  or  without  the  Chief  Justice,  ®J^  ^^  . 
,  ,  alone  or  in 

shall  constitute  the  several  Division  Courts  as  aforesaid.  Divisien 

Courts. 

15.  Elach  of  the  High  Courts  established  under  this  Act  shall  High  Court 

have  superintendence  over  all  Courts  which  may  be  subject  to  tend  and  to 
its  appellate  jurisdiction,  and  shall  have  power  to  caH  for  returns,  ^'^^^^ 
and  to  direct  the  transfer  of  any  suit  or  appeal   from   any  such  ^or  subordi- 

r .  natc  oourtsi 

Court   to   any   other   Court  of  equal  or  superior  jurisdiction,  and 
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Fett». 


shall  have  power  to  make  and  issue  genei-al  rules  for  regulating 
the  practice  and  proceedings  of  such  Courts,  and  also  to  prescribe 
forms  for  every  proceeding  in  the  said  Couits  for  which  it  shal/ 
think  necessary  that  a  form  be  provided,  and  also  for  keeping  all 
books,  entries  and  accounts  to  be  kept  by  the  officers,  and  also 
to  settle  tables  of  fees  to  be  allowed  to  the  SheriflF,  Attorneys, 
and  all  clerks  and  officers  of  Courts,  and  from  time  to  time  to 
alter  any  such  rule  or  form  or  table ;  and  the  rules  so  made,  and 
the  forms  so  framed,  and  the  tables  so  settled  shall  be  used  and 
observed  in  the  said  Courts,  provided  that  such  general  rules 
and  forms  and  tables  be  not  inconsistent  with  the  provisions  of 
any  law  in  force,  and  shall  befoi'e  they  are  issued  have  received 
the  sanction,  in  the  Presidency  of  Fort  William,  of  the  Governor- 
General  in  Council,  and  in  Mculras  or  Bombay  of  the  Governor 
in  Council  of  the  respective  Presidencies. 


Her  Majesty 
may  estab- 
lish a  High 
Court  in  the 
Nopth-West- 
ern  Pro- 
Tinoes. 


16,     It  shall  be  lawful  for  Her  Majesty,  if  at    any   time  here- 
after Her  Majesty   see   fit  so  to  do,  by  Letters  Patent  under  the 
Great  Seal  of  the  United  Kingdom,  to  erect  and  establish  a  High 
Court  of  Judicature   in   aud   for  any   portion   of  the  territories 
within  Her  Majesty's  dominions  in  India,  not  included    within 
the  limits    of  the    local    jurisdiction  of  another  High  Court,  to 
consist  of  a  Chief  Justice  and  of  such  number  of  other  Judges 
with  such  qualifications  as  are  required  in  persons  to  be  appoint- 
ed to  the  High  Courts  established  at  the  Presidencies    herein- 
before mentioned,  as  Her  Majesty  from  time  to  time  may  think  fit 
and  appoint;  and  it  shall  be  lawful  for  Her  Majesty   by   such 
Letters   Patent  to  confer  on  such  Court  any  such    jurisdiction, 
powers,  and  authority  as  under  this  Act  is  authorized   to  be  con- 
ferred on  or  will  become  vested  in  the  High  Court   to  be   estab- 
lished  in   any   Presidency  hereinbefore  mentioned  ^  and,  subject 
to  the  directions  of  such  Letters  Patent,  all  the  provisions  of  this 
Act  having  reference  to  the  High  Court  established  in  any  such 
Presidency,  and  to  the  Chief  Justice  and  other  Judges  of   such 
Court,  and   to   the   Governor-General   or  Governor  of  the  Presi- 
dency in  which  such  High  Court  is  established,  shall,  as  far  as 
circumstances  may  permit,  be   applicable  to   the   High  Court 
established  in  the  said  territories,  and  to  the   Chief  Justice   and 
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other  Judges  thereof,  and  to  the  person  administering  the  Govern- 
ment of  the  said  territories. 

17.  It  shall  be   lawful  for  Her  Majesty,  if  Her   Majesty  shall  Other  or 

1  .    1      n  .  .,.       ,  o.         1  11-1     supplemental 

so  tfamk   fit,  at  any  time  within  three  years  after  the  establish-  Charters  may 
ment  of   any  High  Court  under  this  Act,  by  Her  Letters  Patent,  witSn^three 
to  revoke  all  or  such   parts   or   provisions   as   Her  Majesty  may  ^^.??®^ 
think  fit  of  the  Letters  Paten  c  by  which  such   Court   was   estab- of  a  CJourt. 
lished,   and   to  grant  and  make  such  other  powers  and  provisions 
as  Her  Majesty  may  think  fit,   and   as   might   have  been  granted 
or   made  by  such  first  Letters  Patent,  or  without  any  such  revo- 
cation as  aforesaid,  by  like  Letters    Patent   to  grant  and   make 
any  additional   or  supplementary   powers   and   provisions    which 
might  have  been  granted  or  made  in  the  first  instance. 
By  28  and  29  Vict,  c.  15,  8.  1,  po$ty  the  timo  was  exteuded  to  1st  Jan.,  1866. 

18.  It  shall  be  lawful  for  Her  Majesty,  from  time  to  time  by  Terriun-tai 
Her  Order  in  Cmvrhcily  to  transfer  any  territory  or  place  from  j^^^^^^^ 
the  jurisdiction  of  one  to  the  jurisdiction  of  any  other  of  the  ^•^^'^. 
High  Couiis  established  under  this  Act,  and  generally  to  alter  ed  L  order 
anddetei'mine  the  territorial  limits  of  the  jtiA^diction  of  the  ***   ^*"^** 
said  several  Courts  a^  to  Her  Majesty,  with  the  advice  of  Her 

Privy  Council,  mxiy  seem  meet 

Repealed  by  28  and  29  Vict.,  c.  15,  s.  2,  poit 

19.  The   word  'Barrister*  in    this  Act  shall   be  deemed  to  interpreu- 
include    Barristers   of  England  or  Ireland  or  Members  of  the  ^"^""^  "^^  ^^^''' 
Faculty  of  Advocates  in  Scotland ;  and    the    words   '  Governor- 
General  '  and  *  Governor '"  «hall  comprehend  the  officer  administer- 
ing the  government. 


Abstract  of  LETTERS  PATENT  for  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal 

Dated  the  Uth  May,  186^. 

Recites  Act  24  &  25  Vict.,  c  104.  Preamble. 

1.     Establishes  High  Court,  Higj^  Q^^t. 

See  second  Letters  Patent,  as.  1  and  2,  po$t 
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2.  Ordaius,  that  the  High  Court  shall  consist  of   a    Chief 
Justice  and  thirteen  Judges. 

See  aecond  Letters  Patent,  s.  3,  po9t, 

3.  Prescribes   the   form   of  declaration    to  be   made  by   the 
Judges. 

See  scond  Letters  Patent,  s.  5,  po«t. 

4.  Ordains,  that  the    High    Court    shall  have  and  use  a  seai* 
and  provides  for  the  custody  thereof. 

See  aeoond  Letters  Patent,  s.  6,  po$t. 

5.  Ordains,  that  all  mandatory  process  shall  be  used  in  the 
name  of  the  Crown,  and  under  seal. 

See  second  Letters  Patent,  s.  7,  pott 

6.  Empowers  the  Chief  Justice  to  appoint  officers,  subject 
to  the  approval  of  the  Governor-General  in  Council. 

See  second  Letters  Patent,  s.  8,  post, 

Ad'rnissioii  of  Advocates^   Vakeels  mid  Attorneys, 

7.  Empowers  the  High  Court  to  admit  Advocates. 
Authorizes  such  Advocates  to  appeal-  and  plead. 

See  second  Letters  Patent,  s.  9,  post. 

8.  Empowers  the  High  Court  to  admit  Vakeels. 
Authorizes  such  Vakeels  to  appear,  plead  and  act. 
See  second  Letters  Patent,  s.  9,  po«t, 

9.  Empowers  the  High  Court  to  admit  Attorneys. 
Authorizes  such  Attorneys  to  appear  and  act. 

See  second  Letters  Patent,  s.  9,  post 

10.  Empowers  the  High  Court  to  make  rules  for  the  admis- 
sion of  Advocates,  Vakeels  and  Attorneys;  and  to  remove,  on 
reasonable  cause,  such  Advocates,  Vakeels,  and  Attorneys. 

See  second  Letters  Patent,  s.  10,  post. 

Civil  Jm'isdictuni  of  the  High  Court 

11.  Defines  the  local  limits  of  the  oi-dinary  original  civil 
jurisdiction  of  the  High  Court. 

See  second  Letters  Patent,  s.  11,  post. 
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12.  Gives  the  High  Court  original  jurisdictiou  as  to  suits.         Original 

See  second  Letters  Pateut,  s.  12,  post.  jurisdictiou 

as  to  suits. 

13.  Gives  the  High  Court  extraordinary   original  civil  juris-  Extraordina- 
diction  as  to  suits  in  Courts  subject  to  its  superintendence.  cnii"^°* 

See  second  Letters  Patent,  s.  13,  post.  jurisdiction. 

14.  Ordains,  that  an  appeal  shall  lie  from  the   High  Court  in  Appeal  from 

^^  ^  the  Original 

its  Oiiginal  Civil  Jurisdiction  to  the  High  Court  in  its  Appellate  Civil 

T      •  J'  x-  Jurisdiction 

Jurisdiction.  of  the  High 

Court  to  its 

See  second  Letters  Patent,  s.  15,  post.  -^PP?"**«. 

'  '  '^  Junsdiction. 

15.  Ordains,  that  the  High  Court  shall  be  a  Court  of  Appeal  Appeal  from 
from  the  Civil  Courts  in  the  provinces   from  which   there  is   now  couruT iu  the 
an  appeal  to  the  Court  of  Sudder  Dewanny  Adawlut.  provinces. 

Reserves  to  the  Indian  Legislature  power  to  make  laws  relat-  Indian 

.        .    .|  J  IvegiKlatuie. 

mg  to  civil  procedure. 

See  second  Letters  Patent,  s.  16,  post. 

16.  Ordains,  that  the  High  Court  shall  have  the  like  juris-  Ju"8d»ct*on 
J.  .  i  •  n  •  I-  J  1  •  1  as  to  infants 
diction  as  to  mtants,  idiots  and  lunatics  as  that  now  vested  in   the  idiouaod 

Supreme  Court.  ^""»««- 

See  Charter  of  the  Supreme  Coiut,    s.  25,  supra  ;  and  second  Letters 
Patent,  s.  17,  post. 

17.  Ordains,  that  the  Insolvent  Court  shall  be  held  before  a  luaolvent 
Judge  of  the  High  Court,  and  gives  all  necessary  powei-s. 

See  Becond  Letters  Patent,  s.  18,  post. 
Law  to  he  administered  by  the  High   Court  at  Foii    William 

in  Civil  Cases. 

18.  Ordains,  that  such  law  or  equity  shall  be  applied  by  the  ^°  '•^?     . 

„.    ,    ^  .      .      ^    ,.  ^  .    .      7    ^.    .,     T      .    %  ex«rci»eof 

High  Court  in  its  Ordinary  Original   Civil  Jurisdiction  to  each  ordinary 
case  as  wouW  have  been  applied  to  it  by  the  Supreme  Court.        civfi"* 
See  second  Letters  Patent,  s.  19,  post.  jurisdiction 

19.  Ordains,  that  such  law  or  equity  and  rule  of   good   con-  ^^  ^? 
science  shall   be  applied   by  the  High  Court  in  the  exercise  of  extraordhia- 
its  extraordinary     original     civil  jurisdiction   to  each   case    ascfvS"^"*^ 
would  have  been  applied  to  it  by    the  local    Court     having '""^  ^^*^*^"' 
jurisdictioa 

See  second  Letters  Patent,  s.  20,  post. 
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In  the  20.     Ordains,  that  such  law  or  equity  and  rule   of  good   cou- 

^pellate        science  shall   be  applied   by  the  High  Court  in  its  Appellate 
juriBdfction.     Jurisdiction  to  cj^jh  case  as  would   have  been   applied   to   it    in 
the  Court  in  which  it  was  instituted. 
See  second  Letters  Patent,  s.  21,  fosU 

CHminal  Ju^^isdietimi. 


21.  Gives  the  High  Court  ordinary  original  criminal  juris- 
ori^piS^  diction  within  the  limits  of  its  oi-dinary  original  civil  jurisdic- 
j^iSdlction.    tion,  and  such  jurisdiction  as  the  Supreme  Court  has  over  persons 

beyond  such  limits. 

See  Charter  of   the    Supreme    Court,    h.     19,    mpm ;    and    second 
Letters  Patent,  s.  22,  post, 

22.  Empowers   the    High    Court,  in  its  Ordinary  Original 

Rg  to  persons.  Criminal  Jurisdiction,  to  try   persons  brought   before  it   in  due 

course. 

See  second  Letters  Patent,  s.  23,  post. 

23.  Gives  the  High  Court  extraordinary   original  criminal 

Extraordina-  '  .  ,.  .        ^i        •      •  j*  i.*  r 

ry  original      jurisdiction    ovcr  persons  residing    m    the  jurisdiction    oi    any 
jS^ion.     Court  subject  to  the   superintendence   of  the    Sudder   Nizamut 
Adawlut,  with  power  to  tiy  any  such  persons  on    charges  pre- 
ferred by  the  Advocate-General,    or    any    Magistrate,   or   other 
officer  specially  empowered  in  that  behalf 
See  second  Letters  Patent,  s.  24,  post, 

24  Allows  the  High  Court,  in  its  Original  Criminal  Jurisdic- 
No  appeal  to  '""''  o      .  i.    ^        -i-i.    i.i-   i. 

the  High        ^jon,    to   reserve    any   points  of  law  ;  but,  with  that  exception, 

ita^rigin^*     allows  no  appeal  to  the  High  Court. 

Jurisdiction.  See  second  Letters  Patent,  s.  25,  post. 

When  points         25.     Empowers  the  High  Court  to  review  a  case  on  any  point 

of  law  may      ^  i        reserved,    or   on   the   Advocate- General  certifying  that 
be  reviewed      v»    *«"  .  n  i  i  • 

there  are  errors  as  to  a  point  or  points  of  law,  or  Uiat  a  point  or 

points  of  law  should  be  further  considered. 
See  second  Letters  Patent,  s.  26,  post. 
Appeal  from  26.     Ordains,  that  the  High  Court  shall  be  a  Court  of  Appeal 

Criminal        f^^^^^  ^.j^^  Criminal  Courts  in  the  provinces  from  which  thei-e  is  a 
provinces.       right  of  appeal  to  the  Court  of  Sudder  Nizamut  Adawlut. 
Indian  Legis.        Reserves  to  the  Indian   Legislature    power    to    make    laws 
lature.  relating  to  criminal  procedure. 
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See  second  Letters  Pfttent,  s.  27,  po$L 

27.  OrdainS;  that  the  High  Court  shall  be  a  Court  of  Reference  Criminal 
and  Revision  from  the  Criminal  Courts  subject  to  its  appellate  red  to  the 
jurisdiction,  with  the  like  power  as  is  now  exercised  by  the  Court  ^J^trfal*"!^ 
of  Sudder  Nizamut  Adawlut.  revision. 

Reserves    to    the    Indian    Legislatui-e   power  to  make  laws  Indian^Legii- 
relating  to  criminal    procedure. 
See  second  Letters  Patent,  s.  28,  past, 

28.  Empowers  the  High  Court  to  direct  the  transfer  of  any  Transfer  of  a 

case  from  one 
criminal  case  or  appeal  from  one  Court  to  another.  Court  to 

another. 
See  second  Letters  Patent,  s.  29,  post. 

Criminal  Law, 

29.  Ordains,  that  offenders  shall  be  punished  under  the  Indian  Indian  Penal 
Penal  Code. 

Reserves  to  the  Indian  Legislature   the   power   to  alter  the  Indian  Legis- 
Indian  Penal  Code. 

See  second  Letters  Patent,  s.  30,  post, 

80;    Ordains,  that  the  Qovemor-Qeneral  in  Council  may,  by  JudgM  may 
commission,  authorize  any  of    the  Judges  of  the  High  Court  to  toritinany 
sit  in  any  place  within  the  jurisdiction  of  any  Court  now  subject  P^^3;^^»y 
to  the  superintendence  of  the  Sudder  Dewanny  Adawlut  or  Sud- 
der Nizamut  Adawlut. 

See  second  Letters  Patent,  s.  31,  post, 

Ad/miralty  and  Vic^Admiralty  Jurisdiction, 
81.  Ordains,  that  the  High  Court  shall  have  such  civil  and  Oiyil. 
maritime  jurisdiction  as  may  now  be  exercised  by  the  Supreme 
Court  as  a  Court  of  Admiralty,  or  by  any  Judge  of  that  Court 
as  Commissary  to  the  Vice- Admiralty  Court,  .and  also  such 
jurisdiction  for  the  trial  and  adjudication  of  prize  causes  and 
other  maritime  questions  as  is  now  vested  in  any  Commissioner 
or  Commissioners  under  39  and  40  Geo.  IIL 

See   Charter    of    the    Supreme    Court,    s.    26,    supra ;    and    seoond 
Letters  Patent,  s.  32,  post, 

32.     Gives  the  High  Court  such  criminal  jurisdiction  as  may  CWmlnal. 
be  exercised  by   the  Supreme  Court  as  a  Court  of  Admiralty,  or 
by  such  Commissary  or  Commissioner. 

See    Charter    of    the    Supreme    Court,    s.    27,    iupra ;    and    second 
Letters  Patent,  s.  33,  post, 
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KepMd  of 
Cbarter  14 
Geo.  Ill,  aa 
to  part  of 
ecclesiastical 
jurisdiction. 
Testameut- 
ary  and 
intestate 
jurisdiction. 


Matrimonial 
jurisdiction. 


Single 
Judges  «nd 
Division 
Courts. 


Regulation 
of  proceed- 
ings. 


Indian 
Legislature. 


Regulation 
of  proceed- 
ings. 


Teaiamentunj  ai\^l  IntcBiaie  Jio'isfUdion. 
83.     Repeals  Charter   14   Geo.    Ill,   so    far  as   it   gives   the 
Supreme   Court   ecclesiastical  jurisdiction,   except   as  mentioned 
in  8.  34. 

34.  Gives  the  High  Court  the  like  power  as  chat  now  exer- 
cised by  the  Supremo  Court  in  relation  to  the  granting  of  pro- 
bates or  letters  of  administration. 

See  Charter  of  the  Supreme  Court,  h.  22,  supra  ;  aud  seccmd  Letters 
Patent,  h.  34,  post, 

Matrinum  ial  Ju  nHdidiim. 

35.  Gives  the  High  Court  matrimonial  jurisdiction  over 
Christian  subjects  within  the  local  limits  of  the  ecHesiastical 
jurisdiction  of  the  Supreme  Court. 

See  second  Letters  Patent,  s.  35,  post. 

Powers  of  single  Judges  ami  Division  Courts. 

36.  Provides,  that  any  function  of  the  High  Court  may  be 
performed  by  any  Judge  or  Division  Court. 

See  second  Lettei-s  Patent,  s.  36,  post. 

Ciinl  Procedure. 

37.  Ordains,  that  the  proceedings  in  matters  testamentary 
and  intestate  shall  be  regulated  by  the  rules  contained  in 
the  Charter  14  Geo.  Ill,  relating  to  probates  and  letters  of 
administration  ;  and  that  the  proceedings  in  matters  matrimonial 
shall  be  regulated  by  the  rules  of  the  Court  for  Divorce  and 
Matrimonial  Causes  in  England,  and  that  the  proce^ings  in 
other  civil  suits,  shall  be  regulated  by  Act  VIII  of  1859. 

Reserves  to  the  Indian  Legislature  power  to  make  laws   relat- 
ing to  civil  procedure.  * 
See  second  Letters  Patent,  s.  37,  post. 

Criminal  Procedure. 

38.  Oixlains,  that  the  proceedings  in  criminal  cases  brought 
before  the  High  Court  in  its  Ordinary  Original  Civil  Jurisdiction 
and  in  other  cases  over  which  the  Supreme  Court  now  has 
Jurisdiction,  shall  be  regulated  by  the  procedure  now  in  use  in 
the  Supreme  Court ;  and  in  other  cases  by  Act  XXV  of  1861^ 
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]^erve»  to  the  Indian  Legislature  power  to  make  laws  relat-  {^^^"^^.^^^ 
ing  to  criminal  procedure. 

See  Hecoud  Letters  Patent,  s.  38,  post. 

Ajrpeals  to  Privy  Council. 

39.  Allows  an  appeal  to  the  Privy  Council  from  the  High  From  final 
Court  in  its  Civil  Appellate  Jurisdiction,  and  in  its  Original  Civil  civil  casen. 
Jurisdiction,  when  exercised  by  the  majority  of  the  full  number 

of  Judges,  subject,  in  either  case,  to  the  proviso  that  the  matter 
is  of  the  value  of  10,000  rupees,  or  is  declared  by  the  Court  to 
be  a  fit  one  for  appeal. 

Sec  second  Letters  Patent,  s.  39,  post. 

40.  Provides  for  the  allowance  of  an  appeal  to  the  Privy  From  inter- 
Council  from  the  interlocutory  judgments  of  the  High  Court  j^^^^tg. 
in  civil  cases. 

See  second  Letters  Pt^tent,  s.  40,  post. 

41.  Allows   an  appeal   to   the   Privy   Council  from  the  High  From  judg- 
Court  in  its  Original  Criminal  Jurisdiction,  or  in   criminal   cases  ^J!^a" 
where   any   point    or  points   of  law  have  been  reserved ;  provided  ^«»«*»  *^ 
the  High  Court  shall  declare  that  the  case  is  a  fit  one  for   appeal. 

See  second  Letters  Patent,  s.  41,  post. 

42.  Provides  for  the  transmission  of  copies   of  proceedings   in  Transmiaeion 
apical  to  the  Privy  Council.  tf^!"""^' 

See  secon<l  Letters  Patent,  h.  42,  ptmf. 

Reronh. 

43.  Requires  the   High   Court   to    comply    with   requisitions  Requiwtion^ 

from  Government  for  records,  returns,  and  statements.  ^"^  Govem- 

•  ment. 

44.  And  it  is  our  further   will    and    pleasure   that,   from   and  Proviwons  of 
after   the   establishment  of  the  said  High  Court  of  Judicature  at  ^^^^^^  ^^' 

"  ^  ters  Patent 

Fort  William  in  Bengal,  so  much  of  the  aforesaid  Lettei-s   Patent  ">.<»°«"t«nt 

granted  by  His  Majesty  King  George  the  Third  as  is  inconsistent  25  Vict, 

with    the   recited  Act   and  with  these  Letters  Patent  shall  cease  ^th  thero 

determine,   and     be    utterly    void    to   all    intents    and    purposes  \?^^^^      , 

'       *  Patent,  to  l»c 

whatsoever  old. 
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.28  <b  29  VICTORIA,  CAP.  15,  an  Act  to  extend  the  term 
foi'  granting  fresh  Letters  Patent  for  the  High  Courts 
in  hidia,  and  to  make  further  provision  respecting  the 
tei^^torial  jurisdiction  of  the  ne\v  Courts. 

Dated  7th  April,  1866. 

24 1^  25  Vict,      Whereas  it  is  expedient  to  extend  the  time  fixed  for  granting 
^-  ^^**  fresh  Letters  Patent  for  the   High  Courts  in  India  under  the 

provisions  of  an  Act  passed  in  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present  Majesty,  entitled  an 
Act  for  establishing  High  Courts  of  Judicature  in  India,  and 
to  make  further  provision  than  is  in  the  said  Act  contained  for 
empowering  the  alteration  from  time  to  time  of  the  local  limits 
of  the  said  High  Courts,  and  for  the  exercise,  in  places  beyond 
the,  limits  of  the  Presidencies,  or  places  within  and  for  which 
such  High  Courts  are  established,  of  the  jurisdiction  and  power 
conferred  by  Her  Majesty's  Letters  Patent  on  the  said  High 
Courts ;  Be  it  enacted  by  the  Queen  s  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

Extends  time      L     Extends  time  for  granting   fresh   letters   Patent   to    first 

'^^^^^  January,  1866. 

A^is^  ChJJ.      2.     Repeals  ss.  10  and  18  of  24  &  25  Vict.,  c.  104. 

ter  Act. 

Empowers  3.     It  shall  be    lawful  for   the   Governor-General   of  India  in 

Governor- 

General  in       Council,   by   order,  from   time   to   time,  to  transfer  any  territory 

alter  local  o^  place  from  the  jurisdiction  of  one  to  the  jurisdiction  of  wiy 
juril^cMon  ^*'^^^'  ^^  ^^®  ^^8^  Courts  established  or  to  be  established  under 
of  the  High  the  said  Act,  and  to  authorize  and  .empower  any  High  Court 
to  exercise  all  or  any  portion  of  the  jurisdiction  and  powers 
conferred  or  to  be  conferred  on  it  by  Her  Majesty's  Letters 
Patent  establishing  the  same,  or  any  other  Letters  Patent  issued 
by  Her  Majesty  under  the  provisions  of  the  above-recited  Act 
of  the  twerfty-fourth  and  twenty-fifth  years  of  Her  Majesty, 
within  any  such  portions  of  Her  Majesty's   dominions   in  India, 
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not  incladed  within   the   Kmits  of  the   Presidency  or  place  or 
places  for  which  such  High  Court   was   established,  as  the  said 
Oovemor-General   in   Council  may  from  time  to  time  determine  ;  j^^g^J^^n* 
and   also  to   exercise  any  such  jurisdiction  in  respect  of  Christian  ^w  ^^^^^ 
subjects  of  Her  Majesty  resident  within   the   dominions  of  such  in  Native 
of  the   Princes  and  States  of  I^adia  in  alliance  with  Her  Majesty 
as  the  Governor-General  in   Council   may,   in  manner  aforesaid, 
'rom   time   to   time   determine,  any  thing  in  the  said  recited  Act 
of    the    twenty-fourth    and  twenty-fifth   years  of  Her  present 
Majesty  notwithstanding. 

See  proclamations,  No.  1331,  and  No.  4366,  poBt,  p.  37,  providing 
for  the  continuance  of  the  junsdictionj  formerly  exeixised  hy  the  Supreme 
Cowti,  See  also  Notification  No.  178  Jypoet^  P-  ^^i  ^  ^o  original  and  ap- 
pellaie  criminal  jurisdieiion  over   Christian  British  subfecte  in  Native  Staies- 

4.  Reserved  power  to   the   Crown  to  disallow   any  order  of  Oown. 
the  Governor-General  in  Council  made   under  s.  3. 

5.  Act  to  come  into  operation  when  published   by   the  Gover-  When  Act  to 
>~  \  -     rA  'x  come  into 

uor-General  in  Council.  operation. 

6.  Preserves  the  power  of  the   Indian   Legislature.    [Oazette  ^^^^  ^^' 
of  India,  August  26th,  1865,  p.  939.]  """ 


PROCLAMATION,  No.  4366,  November  22nd,  1865. 

Until  the   Governor-General  in   Council  shall   otherwise  pro-  jurisdiction 
vide,  under   the  powers   conferred   by   the  Act  28   Vict.,  <^- IS.^^S^l^ 
all  jurisdiction  formerly   exercised  by  the   Supreme  Courts  of  the  Supreme 
Calcutta,  Madras,  and   Bombay,  respectively,  over  the  inhabi-  nued. 
tants  of  such  parts  of  India  as   may   not  be  comprised  within 
the   local   limits  of  the  Letters   Patent  issued  under  the  Act 
24  &  25  VicU,  c.  104,  establishing  High  Courts  at  Fort  William, 
Madras,  and  Bombay,  shall,  subject  to  the  provisions  of  the  said 
Letters  Patent,  be  exercised   in  such  High  Courts  respectively 
to  the  intent  that  the  jurisdiction  eocercised  by  the  said  High 
Cowri9  respectively y  at  the  time  of  the  coming  into  operation  of 
the  mid  first  iwntioned  Act,  shall    thenceforth,  ^witit  such 

oikeff  provisioms  as  aforesaid,  e&ntinue  emd  be  main^tmneA 

Oazette  of  India,  November  aSth,  1865,  p.  1194 
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HighCourt'd 
urigiDal  civil 
jurisdfction 
uot  extended 
by  the  pro- 
elaniatioD. 


Recital  of 
Act  24  k 
26  Vict., 
c.  104. 


Thia  proclamation,  made  in  suporHeBsiou  of  a  previous  proclamation^ 
Xo.  1331,  August  25th,  1865  (1),  in,  with  the  exception  of  the  words 
in  italics,  a  rei>etition  of  such  previous  proclamation. 

It  was  held  that  the  first  i)roclamation  failed  to  effect  any  extension 
of  the  High  (Court's  original  civil  jurisdiction  conferred  by  the  Letters 
Patent,  and  that  it  was  unnecessary  to  inquire  into  the  operation  of 
the  second  proclamation,  it  having  been  conceded  that  if  the  first 
proclamation  did  not  give  rise  to  the  jurisdiction  contended  for,  the 
second  certainly  did  not  do  so. —  The  Indian  Canyutfj  Compantf  v. 
McCarthy,  I  In.   Jur.,  N.  S.,  61,  Phear,  J. 


NOTIFICATION,  Xo.  2979,  Home  Department,   dated 
Fort    William,  the  2nd  April  186G. 

With  reference  to  the  Notification,  No.  3220,  dated  the  Ist 
July  1862,  published  in  the  Calcutta  Gazette  Extranrdiifuiry  of 
the  same  date,  promulgating  the  Act  24  &  25  Vict.,  c.  104, 
"  for  establishing  High  Courts  of  Judicature  in  India,"  and 
the  Letters  Patent  of  the  14th  May,  1862,  constituting  the  High 
Court  of  Judicature  for  the  Bengal  Division  of  the  Presidency 
of  Fort  William,  and  with  reference  also  to  the  Notification, 
No.  1330,  dated  the  25th  August  1865,  published  in  the  Gazette 
of  India  of  the  26th  idem,  promulgating  the  Act  28  Vict., 
c.  15,  whereby  the  term  for  granting  fresh  Letters  Patent  for 
the  High  Courts  in  India  was  extended  to  the  First  day  of 
January,  1866,  the  Governor-General  in  Council  is  pleased  to 
direct  the  publication  of  the  following  Lettei-s  Patent  for  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  bearing 
date  the  28th  December,  1865. 

By  order  of  the  Governor-General  in  Council. 

E.  C.  BAYLEY, 
Secij.  to  the  Oovt.  of  India . 


LETTERS  PATENT  for  the  High  Covrt  o/ Judicattire 
at  Fort  William  in  Bengal. 

Dated  the  28th  December,  1865. 
VICTORIA,  by  the  Grace  of  God,  of  the   United  Kingdom  of: 
Great   Britain    and  Ireland,  Queen,  Defender  of  the  Faith,  To  all 

(1)  Oa2rtt<  of  India,  26th  AugUHt,  1S65.  \k  940. 
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to  whom  these  Presents  shall  come,  greeting:  Whereas  by  an 
Act  of  Parliament  passed  in  the  Twenty-fourth  and  Twent-fifth 
Years  of  Our  Reign,  entituled  "  an  Act  for  establishing  High 
Courts  of  Judicature  in  India,"  it  was,  amongst  other  things, 
enacted  that  it  should  be  lawful  for  Her  Majesty,  by  Lettei-s 
Patent  under  the  Great  Seal  of  the  United  Kingdom,  to  erect 
and  establish  a  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  for  the  Bengal  Division  of  the  Presidency  of  Fort  William 
aforesaid,  and  that  such  High  Court  should  consist  of  a  Chief 
Justice,  and  as  many  Judges,  not  exceeding  fifteen,  as  Her  Ma- 
jesty might,  from  time  to  time,  think  fit  to  appoint,  who  should 
be  selected  from  among  persons  qualified  as  in  the  said  Act  is 
declared:  Provided  always,  that  the  persons  who  at  the  time  of 
the  establishment  of  such  High  Court  were  Judges  of  the  Su- 
preme Court  of  JudicMure,  and  permanent  Judges  of  the  Court 
of  Sudder  Dewanuy  Adawlut  or  Sudder  Adawlut  of  the  same 
Presidency,  should  be  and  become  Judges  of  such  High  Court 
without  further  appointment  for  that  purpose,  and  the  Chief 
Justice  of  such  Supreme  Court  should  become  the  Chief  Justice  of 
such  High  Court,  and  that  upon  the  establishment  of  such  High 
Court  as  aforesaid,  the  Supreme  Court  and  the  Court  of  Sudder 
Dewanny  Adawlut  and  Sudder  Nizamut  Adawlut  at  Calcutta 
in  the  said  Presidency,  should  be  abolished:  — 

And  that  the  High  Court  of  Judicature  so  to  be  established 
should  have  and  exercise  all  such  civil,  criminal,  admiralty  and 
vice-admiralty,  testamentary,  intestate,  and  matrimonial  jurisdic^ 
tion,  original  and  appellate,  and  all  such  powers  and  authority 
for  and  in  relation  to  the  administration  of  justice  in  the  said  Pre- 
sidency, as  Her  Majesty  might,  by  such  Letters  Patent  as  aforesaid, 
grant  aiid  direct,  subject,  however,  to  such  directions  and  limita- 
tions, as  to  the  exercise  of  original,  civil,  and  criminal  jurisdiction 
beyond  the  limits  of  the  Presidency-town,  as  might  be  prescribed 
thereby ;  and  save  as  by  such  Letters  Patent  might  be  otherwise 
directed,  and  subject  and  without  prejudice  to  the  legislative 
powers  in  relation  to  the  matters  aforesaid  of  the  Governor- 
General  of  India  in  Council,  the  High  Court  so  to  be  established 
should  have  and  exercise  all  jurisdiction,  and  every  power  and 
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aathoiity  whatsoever,  in  any  manner  vested  in  any  of  the  Courts 
in  the  same  Presidency  abolished  under  the  said  Act,  at  the  time 
of  the  abolition  of  such  last  mentioned  Courts : — 

And  whereas  We  did,  upon  full  consideration  of  the  premises, 
think  fit  to  erect  and  establish,  and  by  our  Letters  Patent  under 
the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date  at  Westminster  the  Fourteenth  day  of  May, 
in  the  Twenty-fifth  Year  of  our  Reign,  in  the  Year  of  our  Lord 
One  thousand  eight  hundred  and  sixty-two,  did,  accordingly,  for 
Us,  Our  heirs  and  successors,  erect  and  establish,  at  Fort  William 
in  Bengal,  for  the  Bengal  Division  of  the  Presidency  of  Fort 
William  aforesaid,  a  High  Coui-t  of  Judicature,  which  should  be 
called  the  High  Court  of  Judicature  at  Fort  William  in  Bengal, 
and  did  thereby  constitute  the  said  Court  to  be  a  Court  of 
Record  ;  and  whereas  We  did  thereby  appoint  and  ordain  that  the 
said  High  Court  of  Judicature  at  Fort  William  in  Bengal  should 
until  further  or  other  provision  should  be  made  by  Us  or  Our 
heirs  and  successors  in  that  behalf,  in  accordance  with  the  re- 
cited Act,  consist  of  a  Chief  Justice  and  thirteen  Judges,  and 
did  thereby,  in  addition  to  the  persons  who  at  the  time  of  the 
establishment  of  the  said  High  Court  were  Judges  of  the 
Supreme  Court  of  Judicature,  and  permanent  Judges  of  the 
Court  of  Sudder  Dewanny  Adawlut,  in  the  said  Presidency 
respectively,  constitute  and  appoint  certain  other  persons,  being 
respectively  qualified  as  in  the  said  Act  is  declared,  to  be 
Judges  of  the  said  High  Court  :— 

And  whereas  on  the  Thirtieth  day  of  January  One  thousand 
eight  hundred  and  sixty-three,  We  did,  in  the  manner  in  the 
said  recited  Act  provided,  direct  and  ordain  that  the  said 
High  Court  should  consist  of  a  Chief  Justice  fimd  fourteen 
Judges : — 

And  whereas  by  the  said  recited  Act  it  is  declared  lawful  for 
Her  Majesty,  at  any  time  within  three  years  after  the  establish- 
ment of  the  said  High  Court,  by  her  Letters  Patent,  to  rov<*e 
all  or  such  i&rts  or  provisions  as  Her  Majesty  might  think  fit 
of  the  Letters  Patent  by  which  such  Court  was  established, 
and  to  grant  and  make  such  other  powers   and   provisions  as 


a  17. 
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Her  Majesty   might   think   fit,  and  as  might  have  been  granted 
or  made  by  such  first  Letters  Patent : — 

And  whereas  by  the  Act  of  the  twenty-eighth  year  of  Our  Reign, 
chapter  fifteen,  entitled  "  an  Act  to  extend  the  term  for  granting 
fresh  Letters  Patent  for  the  High  Courts  in  India,  and  to  make 
further  provision  respecting  the  territorial  jurisdiction  of  the 
said  Courts"  (1),  the  time  for  issuing  fresh  Letters  Patent  has 
been  extended  to  the  First  of  January,  One  thousand  eight 
hundred  and  sixty-six : — 

And  whereas,  in  order  to  make  further  provision  respecting 
the  constitution  of  the  said  High  Court,  and  the  administration 
of  justice  thereby,  it  is  expedient  that  the  said  Lettei's  Patent, 
dated  the  Fourteenth  of  May,  One  thousand  eight  hundred  and 
sixty-two,  should  be  revoked,  and  that  some  of  the  powers  and 
provisions  thereby  granted  and  made  should  be  granted  and 
made  with  amendments  and  additional  powers  and  provisions  by 
fresh  Lettei's  Patent : — 

1.  Now  know  ye  that  We,  upon  full  consideration  of  the  pre-  ^^^**|!^" 
mises,  and  of  Our  especial  grace,  certain  knowledge,  and  mere  Patent 
motion,  have  thought  fit  to  revoke,  and  do  by  these  presents 
(from  and  after  the  date  of  the  publication  thereof  (2)  as  herein- 
after provided,  and  subject  to  the  provisions  thereof)  revoke 
Our  said  Letters  Patent  of  the  Fourteenth  of  May,  One  thousand 
eight  hundred  and  sixty-two,  except  so  far  as  the  Letters  Patent 
of  the  Fourteenth  Year  of.  His  Majesty  King  George  the  Third, 
dated  the  Twenty-sixth  of  March,  One  thousand  seven  hundred 
and  seventy-four,  establishing  a  Supreme  Court  of  Judicature  at 
For  William    in  Bengal,  were  revoked  or  determined  thereby  (3). 

2.     And  We  do  by  these  presents  grant,  direct,  and  ordain,  that  W^^S^^T^  •^ 

-tort  w^illi&iii 
notwithstanding  the  revocation  of  the  said  Letters  Patent   of  the  to  be  conti- 

Fourteenth  of  May,  One  thousand   eight   hundred  and  sixty-two  ^^   ' 
the  High  Court  of  Judicature,  called  the  High   Court  of  Judica- 
ture   at   Fort   William  in  Bengal,  shall  be  and  continue,  as  from 
the  time  of  the  original  erection  and   establishment  thereof,   the 
High  Court  of  Judicature  at  Fort  William  in  Bengal  foj  the  Bengal 

(1)  See  abstract  of  this  Act,  supra, 

(2)  Published  2nd  April,  1866. 

(3)  See  first  Letters  Patent,  ss.  33  and  44,  supra. 
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Division  of  the  Presidency  of  Fort  William  aforesaid;  and  that 
the  said  Court  shall  be  and  continue  a  Court  of  Record,  and  that 
all  proceedings  commenced  in  the  said  High  Court  prior  to  the  date 
of  the  publication  of  these  Letters  Patent  shall  be  continued  and 
depend  in  the  said  High  Court  as  if  they  had  commenced  in  the 
said  High  Court  after  the  date  of  such  publication,  and  that  all 
rules  and  orders  in  force  in  the  said  High  Court  immediately 
before  the  date  of  the  publication  of  these  Letters  Patent  shall 
continue  in  force,  except  so  far  as  the  same  are  altered  hereby, 
until  the  same  are  altered  by  competent  authority. 

Judges  of  the  3.  And  We  do  hereby  appoint  and  ordain,  that  the  person  and 
Court  to  be  persons  who  shall  immediately  before  the  date  of  the  publication 
continu  .  of  these  Letters  Patent  be  the  Chief  Justice  and  Judges,  or  act- 
ing Chief  Justice  or  Judges,  if  any,  of  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  shall  continue  to  be  the 
Chief  Justice  and  Judges,  or  acting  Chief  Justice  or  Judges,  of 
the  said  High  Court,  until  further  or  other  provisions  shall  be 
made  by  Us  or  Our  heii-s  and  successors  in  that  behalf,  in  accord- 
ance with  the  said  recited  Act  for  establishing  High  Courts  of 
Judicature  in  India 

Clerka,  &c.,  of      4.     And  We  do  hereby  appoint  and  ordain,  that  every  clerk  and 
the  said  High       ...  .  .  . 

Court  to  be     ministerial  oflBcer  of  the  said  High  Court  of  Judicature   at   Fort 

•otttinu  William  in  Bengal  appointed  by  virtue  of  the  said  Letters  Patent 

of  the  Fourteenth  of  May,  One  thousand  eight  hundred  and 
sixty-two,  shall  continue  to  hold  and  enjoy  his  oflBce  and  employ- 
ment, with  the  salary  thereunto  annexed,  until  he  be  removed 
from  such  office  and  employment ;  and  he  shall  be  subject  to  the 
like  power  of  removal,  regulations,  and  provisions  as  if  he  were 
appointed  by  virtue  of  these  Letters  Patent. 

Declaration  5.  And  We  do  hei'eby  ordain,  that  the  Chief  Justice  and  every 
by  Judge*.  Judge  who  shall  be  from  time  to  time  appointed  to  the  said  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  previously  to 
entering  upon  the  execution  of  the  duties  of  his  office,  shall 
make  and  subscribe  the  following  declaration  before  such  autho* 
rity  or  pterson  as  the  Governor-General  in  Council  may  commis- 
sion  to  receive  it : — 
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"1,-4.  J?.,  appointed  Chief  Justice  [or  a  Judge]  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  do  solemnly 
declare  that  I  will  faithfully  perform  the  duties  of  my  office  to 
the  best  of  my  ability,  knowledge,  and  judgment." 

The  word»  in  italics  in  this  section  have  been  substituted  for  "of" 
Id  the  corresponding  s.  3,  of  the  first  Letters  Patent,  mpra.  Both  sections 
are  otherwise  alike.  (1) 

6.  And  We  do  hereby  grant,  ordain,  and  appoint,  that  the  g^j^ 
said  High  Court  of  Judicature  at  Fort  William  in  Bengal  shall 
have  and  use,  as  occasion  may  require,  a  seal  bearing  a  device 
and  impression  of  Our  Royal  Arms,  with  an  exergue  or  label 
surrounding  the  same,  with  this  inscription  :  "  The  Seal  of  the 
High  Court  at  Fort  William  in  Bengal."  And  We  do  further 
grant,  ordain,  and   appoint,   that  the  said  seal  shall  be  delivered 

to  and  kept  in  the  custody  of  the  Chief  Justice,  and  in 
case  of  vacancy  of  the  office  of  Chief  Justice,  or  during  any 
absence  of  the  Chief  Justice,  the  same  shall  be  delivered  over 
and  kept  in  the  custody  of  the  person  appointed  to  act  as 
Chief  Justice,  under  the  provisions  of  s.  7  of  the  said  recited 
Act;  and  We  do  further  grant,  ordain,  and  appoint  that, 
whensoever  it  shall  happen  that  the  office  of  Chief  Justice,  or  of 
the  Judge  to  whom  the  custody  of  the  said  seal  be  committed, 
shall  be  vacant,  the  said  High  Court  shall  be  and  is  hereby 
authorized  and  empowered  to  demand,  seize,  and  take  the  said 
seal  from  any  pei-son  or  persons  whomsoever,  by  what  ways  and 
means  soever  the  same  may  have  come  to  his,  her,  or  their 
possession. 

This  section  is  exactly  the  same  as  s.  4  of  the  fii*st  Letters  Patent. 

7.  And  We  do  hereby  further  grant,  ordain,  and   appoint,  that  Writa,  &c  to 
all  writs,  summons,  precepts,  rules,  orders,  and  other  mandatory  issue  in  nam« 
process  to  be  used,  issued,  or  awarded  by  the  said  High  Court   of  and  under 
Judicature  at  Fort    William   in   Bengal,  shall  run  and  be  in  the 

name  and  style  of  Us,  or  of  Our  heira  and  successoi*s,  and  shall 
be  sealed  with  the  seal  of  the  said  High  Court. 

This  section  is  exactly  the  same  as  s.  5  of  the  first  Letters  Patent. 

8.  And   We  do   hereby   authorize   and   empower   the  Chief  . 

•^  ^  •  Appointment 

Justice  of  the  said  High  Court  of  Judicature  at  Fort    William  in  of  officers. 
Bengal  from  time  to  time,  as  occasion   may   require,  and  subject 

(1)    See  Indian  Oatha  Act,  X  of  1878. 
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Powers  of 
High  Court 
in  admitting 
Advocates, 
Vakeels,  asd 
Attorneys. 


to  any  rules  and  restrictions  which  may  be  prescribed  by  the 
Governor-General  in  Council,  to  appoint  so  many  and  such  clerk? 
and  other  ministerial  officers  as  shall  be  found  necessary  for  the 
administration  of  justice,  and  the  due  execution  of  all  the 
powers  and  authorities  granted  and  committed  to  the  said  High 
Court  by  these  Our  Letters  Patent.  And  We  do  hereby  ordain 
that  eveiy  such  appointment  shall  be  forthwith  submitted  to  the 
approval  of  the  Goveruor-Genei*al  in  Council,  and  shall  be  either 
confirmed  or  disallowed  by  the  Governor-General  in  Council,  and 
it  is  Our  further  will  and  pleasure,  and  We  do  hereby,  for  Us, 
Our  heirs  and  successors,  give,  grant,  direct,  and  appoint,  that  all 
and  every  the  officers  and  clerks  to  be  appointed  as  aforsaied 
shall  have  and  receive  respectively  such  reasonable  salaries  as  the 
Chief  Justice  shall,  from  time  to  time,  appoint  for  each  office  and 
place  respectively,  and  as  the  Governor-General  in  Council  shall 
approve  of:  Provided  always,  and  it  is  Our  will  and  pleasure,  that 
all  and  every  the  officers  and  clerks  to  be  appointed  as  aforesaid 
shall  be  resident  within  the  limits  of  the  jurisdiction  of  the  said 
Court,  so  long  as  they  shall  hold  their  respective  offices ;  but  this 
proviso  shall  not  interfere  with  or  prejudice  the  right  of  any 
officer  or  clerk  to  avail  himself  of  leave  of  absence  under  any 
rules  prescribed  by  the  Governor-General  in  Council,  and  to 
absent  himself  from  the  said  limits  during  the  term  of  such  leave 
in  accordance  with  the  said  rules. 

This  section  is  exactly  the  same  as  s.  6  of  the  first  Letters  Patent. 
Admission  of  Advocates,  Vakeels,  and  Attorneys, 

9.  And  We  do  hereby  authorize  and  empower  the  said  High 
Court  of  Judicature  at  Fort  William  in  Bengal  to  approve, 
admit,  and  enrol  such  and  so  many  Advocates,  Vakeels,  and 
Attorneys  as  to  the  said  High  Court  shall  seem  meet ;  and  such 
Advoctites,  Vakeels,  and  Attorneys  shall  be  and  are  hereby 
authorized  to  appear  for  the  suitors  of  the  said  High  Court,  and 
to  plead  or  to  act,  or  to  plead  and  act,  for  the  said  suitors,  accord- 
ing as  the  said  High  Court  may  by  its  rules  and  directions 
determine,  and  subject  to  such  rules  and  directions. 

See  the  first  Letters  Patent,  ss.  7,  8,  and  9,  mpray  by  which 
Advocates,  Vakeels  and  Attorneys  were  respectively  authorized  to 
appear  and  plead  :  to  appear,  plead,  and  act ;  and  to  appear  and  cu;t  for 
suitors.    See  also  note  to  rule  99,  past. 
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10.  And   We   do   hereby  ordain,  that  the  said  High  Court  of  In  «iaiing 
Judicature  at  Fort  William  in   Bengal  shall   have  power  to  make  qualiacation, 
rules  for  the  qualification  and   admission  of  proper  persons  to   bo  cates,  Vakeels, 
Advocates,  Vakeels,    and   Attorneys-at-law    of    the    said    High  *^^^^^^^- 
Court,  and  shall   be   empowered   to   remove  (>?•   to  suspend  from 
practice,  on   reasonable   cause,   the   said    Advocates,   Vakeels,  or 
Attorneys-at-law ;   and  no  person  whatsoever  but  such  Advocates, 
Vakeels,  or   Attorneys  shall  be   allowed    to  act  or  to  plead  for  or 

mi  behalf  of  Siuy  suitor  in  the  said  High  Court,  except  that  any 
suitor  shall  be  allowed  to  appear,  plead,  or  act  on  his  own  behalf, 
or  on  behalf  of  a  co-suitor. 

The   words  in  italics  in  this  section  are  not  in  the  corresponding  sec- 
tion (10)  of  the  first  Letters  Patent.     Both  sections  are  otherwise  alike 

See  rules  of  the  admission  of  Advocates,   Vakeels  and  Attornies,  post. 

Civil  Jurisdiction  of  the  High  Court. 

11.  And  We  do    hereby  ordain,  that  the   said   High  Court  of  Local  limits 
Judicature  at  Fort  William   in  Bengal   shall    have   and   exercise  nary  original 
ordinary   original   civil  jurisdiction    within   such  local  limits   ^  ■* * ??**h*^JI 
may  from  time  to  time  be  declared  and  prescribed   by  any   law  Court. 
made  by  competent  legislative  autluyrity  for  India,  and,  until 

some  local  limits  shall  be  so  declared  and  prescribed,  within  the 
limits  declared  and  prescribed  by  the  proclamation  fixing  the 
limits  of  Calcutta  issued  by  the  Governor-General  in  Council  on 
the  Tenth  day  of  September  in  the  year  of  Our,  Lord  One  thousand 
seven  hundred  and  ninty-four,  and  the  ordinary  original  civil 
jurisdiction  of  the  said  High  Court  shall  not  extend  beyond  the 
limits  for  the  time  being  declared  and  prescribed  as  the  local 
limits  of  such  jurisdiction. 

The  wordsjn  italics  in  this  section  have  been  subtituted  for  the  words 
"or  regulations  made  by  the  Governor-General  in  Council"  in  the  corre- 
sponding section  (1 1).  of  the  first  Letters  Patent.  Both  sections  are  otherwise 
alike. 

See  proclamation,^  Ap.  [Z];  and  55  Geo.  Ill,  c.  84^  s.  1  [the  only 
unrepealed  section  of  that  Statute],  by  which  the  Governor-General  is 
authorized  to  extend  the  limits  of  the  Towns  of  Calcutta,*  Madras,  and 
Bombay.  See  also  28  and  29  Vict.,  c.  15,  s.  3,  supra,  p.  35  ;  and  proclama- 
tions, Bupra^  p.  37. 
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^i^ction  ^^'  ^"^  ^^  ^^  farther  ordain,  that  the  said  High  Gourt  of 
as  to  suite.  Judicature  at  Fort  William  in  Bengal,  in  the  exercise  of  its 
ordinary  original  civil  jurisdiction,  shall  be  empowered  to  receive 
try,  and  detei-mine  suits  of  every  description,  if,  in  the  case  of  suits 
for  land  or  other  immoveable  property,  such  land  or  property 
shall  be  situated,  or  in  all  other  cases  if  the  cause  of  action  shall 
have  arisen,  either  wholly y  or,  in  case  the  leave  of  the  Court  shall 
have  been  first  obtained,  in  part,  within  the  local  limits  of  the 
ordinary  original  jurisdiction  of  the  said  High  Court,  or  if  the 
Defendant  at  the  time  of  the  commencement  of  the  suit  shall 
dwell,  or  carry  on  business,  or  personally  work  for  gain  within 
such  limits ;  except  that  the  said  High  Gou^'t  shall  not  have 
such  original  jurisdiction  in  cases  falling  within  the  jurisdiction 
of  the  Small  Cause  Court  at  Calcutta,  in  which  the  debt  or 
damage,  or  value  of  the  property  sued  for,  does  not  exceed  One 
hundred  rupees. 

The  words  "such  limits,"  in  italics,  in  this  section,  have  been  substi- 
tuted for  the  words  "  the  local  limits  of  the  ordinary  original  jurisdic- 
tion of  the  said  High  Court  "in  the  corresponding  section  (12)  of  the 
first  Letters  Patent.  The  other  words  in  italics  in  this  section  are  not 
in  the  corresponding  section  of  the  first  Letters  Patent.  In  other  res- 
pects both  sections  are  alike. 

Leave  to  sue  under  this  section  must  be  obtained  before  obtaining  the 
admission  of  the  plaint  (1). 

See  note  under  s.  21  of  the  Charter  of  the  Supreme  Court,  supra. 

See  note  to  rule  723,  posL 

See  sections  19  and  638  of  the  Civil  Procedure  Code. 

Extraordi-  13.     And  We  do  further  ordain,  that  the  said   High   Court   of 

n&rv  oriflriiiftl  _ 

civil  jurisdic-  Judicature  at  Fort  William  in  Bengal  shall  have  power  to  remove, " 
and  to  try  and  determine,  as  a  Court  of  extraordinary  original 
jurisdiction,  any  suit  being  or  falling  within  the  jurisdiction  of 
any  Court,  whether  within  or  without  the  Bengal  Division  of  the 
Presidency  of  Fort  William,  subject  to  its  superintendence,  when 
the  said  High  Court  shall  think  proper  to  do  so,  either  on  the 
agi-eement  of  the  parties  to  that  eflFect,  or  for  purposes  of  justice, 
the  reasons  fpr  so  doing. being  recorded  on  the  proceedings  of  the 
said.  High  Court. 


tiOD 


(1)    Kdlie  V.  Proiez,  I.  L.  R.  2  CaL  446. 
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This  aection.  is  exactly  tha  same  as  s.  IZof  the  fii»t  liBttere  Patent. 

14.  And  We  do  further  ordain,  that  where  aPlaintiflFhaa  several  joinder  of 
causes  of  action   against  a  Defendant,  such  causes  of  action  not  ^^acUou***"^ 
being  for  land  or  other  immoveable  property,  and  the  said  High 

Court  shall  have  original  jurisdiction  in  respect  of  one  of  such 
causes  of  action,  it  shall  be  lawful  for  the  said  High  Court  to 
call  on  the  Defendant  to  show  cause  why  the  several  causes  of 
action  should  not  be  joined  together  in  one  suit,  and  to  make  such 
order  for  trial  of  the  same  as  to  the  said  High  Court  shall 
seem  fit. 

There  isuo  provision  similar  to  this  in  the  first  Letters  Patent. 

15.  And  We  do  further  ordain,  that  an  appeal  shall  lie  to  the  Appeal  from 
said  High  Court  of  Judicature  at  Fort  William  in  Bengal  from  original 
the  judgment  (vot  being  a  sentence  07*  m^der  passed  oi*  made  in  |""?f *h**^^ 
any  criminal  tHal)  of  one  Judge  of  the  said  High  Court,  or  Court  in  it« 
of  one  Judge  of  any  Division  Court,  pursuant  to  s.  13  of  jumdiction. 
the  said  recited  Act ;  andtliatan  appeal  shall  also  lie  to  the 

said  High  Court  from  the  judgment  [not  being  a  sentence  or 
order  as  afoi'esaid]  of  two  or  moi*e  Judges  of  the  saidHigh  Court, 
or  of  such  Division  Court,  wherever  such  Judges  are  equally 
divided.in  opinion,and  do  not  amount  in  number  to  a  mcyority 
of  the  whole  of  the  Judges  of  the  said  High  Cou/rt  at  the  time 
being ;  but  that  the  right  of  appeal  from  other  judgments  of 
Judges  of  Uve  said  High  Court,  or  of  such  Division  Court,  shall 
be  to  Us,  Our  heirs  or  successors,  in  .Our  or  their  Privy  Council, 
as  hereinafter  provided. 

The  words  '^judgment  not  being"  to  "criminal  trial,''  and  the  words 
** Judge  of^'  to  "one  Judge,^  and  the  words  "and  that  an  appeal''  to  "time 
being,''  and  the  words  "from  other"  to  "Division  Court,"  in  italics,  have 
been  respectively  substituted  in  this  section  for  the  words  "judgment  in  all 
oases  of  origina]  civil  jurisdiction,"  and  the  words  "of  one  or  more  Judges  of 
the  said  High  Court,"  and  the  words  "provided  always  that  no  such  appeal 
shall  lie'  to  the  High  Court  as  aforesaid  from  any  such  decision  made  by  a 
majority  of  the  full  number  of  Judges  of  the  said  High  Court,"  and  the  words 
"in  such  cases,"  respectively,  in  the  corresponding  section  (14)  of  the  first 
Letters  Patent. 

Meaning  of  judgment  under  this  section  (1). 

(1)  JuUieet  of  ike  Peace  for  Calcutta  v.  Oriental  Oa$  Co,,  8  B.  L.'R.*462  ; 
Ebrahimy,  Pwilchrun-nuta  Begxtm,l.h,  R.  4  Cal.  634.  See  DeSouMa  v.  Oolei, 
8  Madras,  884. 


Digitized  by 


Google 


48 


LETTERS  PATENT,  1866. 


Appeal  from 
Courts  in  the 
Provinces. 


Jurisdiction 
as  to  infants, 
idiots,  and 
lunatics. 


Provision 
with  respect 
to  the 
Insolvent 
Court. 


The  right  of  appeal  under  this  section  is  not  taken  away  by  section  575  of 
the  Civil  Procedure  Code  (2). 

16.  And  We  do  further  ordain,  that  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal  shall  be  a  Court  of  Appeal 
from  the  Civil  Courts  of  the  Bengal  Division  of  the  Presidency 
of  Fort  William,  and  from  all  other  Courts  svJjject  to  its  superin- 
tendencpy  and  shall  exercise  appellate  jurisdiction  in  such  cases 
as  are  subject  to  appeal  to  the  said  High  ConH  by  virtue  of  any 
laws  or  regulations  now  in  force. 

The  words  "subject  to  its  superintendence,"  and  the  words  "High 
Court,"  in  italics,  have  been  respectively  substituted  in  this  section  for 
the  words  "  whether  within  or  without  the  said  Bengal  Division  from 
which  there  is  now  an  appeal  to  the  Court  of  the  Suddcr  Dowanny 
Adawlut  at  Calcutta,"  and  the  words  "(^oiu't  of  Sudder  Dewanny 
Adawlut,"  respectively,  in  the  corresponding  section  (15)  of  the  first 
Letters  Patent.  The  words  "or  shall  become  subject  to  appeal  to  the 
said  High  Court  by  virtue  of  such  laws  and  regulations  relating  to  civil 
procedure  as  shall  be  hereafter  made  by  the  Governor-General  in 
Council,"  at  the  end  of  the  corresponding  section  of  the  first  Letters 
Patent,  have  been  omitted  from  this  section. 

17.  And  We  do  further  ordain,  that  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal  shall  have  the  like  power 
and  authority  with  respect  to  the  persons  and  estates  of  infants, 
idiots,  and  lunatics  icithin  the  Bengal  Division  of  the  Presidency 
of  Fort  William  as  that  which  'iva^  ^vested  in  tlie  said  High 
Court  immediately  before  the  publication  of  these  Presents. 

The  word  "within"  and  the  words  "was  vested"  to  "these  presents,"  in 
italics,  ha>re  been  respectively  substituted  in  this  section  for  the  words 
"  whether  within  or  without,"  and  the  words  "is  now  vested  in  the  said 
Supreme  Court  at  Calcutta,''  respectively,  in  the  corresponding  section  (16) 
of  the  first  Letters  Patent. 

See  Charter  of  the  Supreme  Court,  s.  25,  mpra ;  the  Indian  Majority  Act, 
IX  of  1875;  and  the  Act  for  regulating  proceedings  in  Lunacy,  XXXIV  of 
1858. 

18.  And  We  do  further  onlain,  that  the  Court  for  relief  of 
insolvent  debtors  at  Calcutta  shall  be  held  before  one  of  the 
Judges  of  the  said  High  Court  of  Judicature  at  Fort  Williana 
in   Bengal,  and    the  said    High   Court,  and  any  such    Judge 

(  )  Qonami  Sri  v.  Purtuihtoni  Oosmmi,  I.  L.  R.  10  Cal.  814,  F.  B, 
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thereof,  shall  have  and  exercise,  within  the  Bengal  Division  of 
the  Presideucy  of  Fort  William,  such  powers  and  authorities 
with  respect  to  original  and  appellate  jurisdiction  and  otherwise 
as  are  constituted  by  the  laws  relating  to  insolvent  debtoi-s  in 
India. 

The  word  "  within,"  in  italics,  in  this  section,  has  been  substituted  for  the 
woi-ds  "whether  within  or  without"  in  the  corresponding  section  (17)  of  the 
first  Letters  Patent. 

Law  to  he  administered  by  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal. 

19.  And  We  do  further  ordain  that,  with  respect  to   the  law  By  the  High 
or  equity  to  be  applied  to  each  case  coming  before  the  said  High  exerciae  of 
Court  of  Judicature  at  Fort  William  in  Bengal,   in  the  exercise  ^Jjll^YciTil 
of  its   ordinary  original   civil  jurisdiction,   such    law  or  equity  juriadiction. 
shall  be   the  law  or  equity  which  would   have  been  applied   by 

the  said  High  Court  to  such  case  if  these  Letters  Patent  had 
not  issued. 

The  words  "High  Court,"  in  italics,  in  this  section,  have  been  sub- 
stituted for  the  words  "Supreme  Court,  Calcutta,"  in  the  corresponding 
section  (18)  of  the  first  Letters  Patent.  The  words  "until  otherwise 
provided,"  in  the  corresponding  section  of  the  first  Letters  Patent,  between 
the  words  "  equity  shall "  and  the  words  "  be  the  law,"  have  been  omitted 
from  this  section. 

As  to  the  law  to  be  administered,  see  note  to  this  section  in  Broughton's 
Civil  Procedure  Code,  Ap.,  18. 

20.  And  We  do  further  ordain  that,  with  respect   to   the   law  in  the 

or  equity  and  the  rule  of  good  conscience  to  be  applied   to  each  extrao^i*-' 

case  coming  before  the  said  Hicfh  Court  of  Judicature  at  Fort  ^^  original 
.  .    o  ^^  juris- 

William  in  Bengal,  in  the  exercise   of  its  extraordinary  original  diction, 
civil  jurisdiction,  such  law  or  equity  and  rule  of  good  conscience 
shall  be  the  law   or  equity  and  rule   of  good  conscience  which 
would  have  been  applied  to  such  case  by  any   local   Court  having 
jurisdiction  therein. 

This  section  is  the  same  as  s.  19  of  the  first  Letters  IJ^tent,  except 
that  the  words  "  until  otherwise  provided,"  in  the  corresponding  section 
of  the  first  Letters  Patent,  beween  the  words  "conscience  shall"  and 
the  words  "  be  the  law,"  have  been  omitted  from  his  section. 
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21.  And  We  do  further  ordain  that,  with  respect  to  the  law 
or  equity  and  rule  of  good  conscience  to  be  applied  by  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  to  each 
case  coming  before  it  in  the  exercise  of  its  appellate  jurisdiction, 
such  law  or  equity  and  rule  of  good  conscience  shall  be  the  law 
or  equity  and  rule  of  good  conscience  which  the  Court  in  which 
the  proceedings  in  such  case  were  originally  instituted  ought  to 
have  applied  to  such  case. 

This  section  is  exactly  the  same  as  &  20  of  the  first  Letters  Patent 

Criminal  Jwrisdiction, 

22.  And  We  do  further  ordain,  that  the  said  High  Court 
of  Judicature  at  Fort  William  in  Bengal  shall  have  ordinary 
original  criminal  jurisdiction  within  the  local  limits  of  its  ordi- 
nary original  civil  jurisdiction,  and  also  in  respect  of  aU  such 
persons,  both  within  the  Umits  of  the  Bengal  Division  of  the 
Presidency  of  Fort  William,  and  beyond  such  limits  and  7wt 
within  the  limits  of  the  criminal  jurisdiction  of  any  other 
High  Court  or  Court  established  by  competent  legislative  authori- 
ty for  India,  as  the  said  High  Court  of  Judicature  at  Fort 
William  in  Bengal  shall  have  criminal  jurisdiction  over  at  the 
date  of  the  publication  of  these  Presents, 

The  words  in  italics  in  this  section  have  been  substituted  for  the 
words  "  in  respect  of  all  persons  beyond  such  limits  over  whom  the  said 
Supreme  Court  at  Calcutta  now  has  criminal  jurisdiction,"  in  the 
corresponding  section  (21)  of  the  first  Letters  Patent 

As  to  original  and  appellate  criminal  jurisdiction  over  European  British 
subjects,  being  Christians,  resident  in  certain  Native  States,  &c.,  see 
Notification,  No.  178J,  post 

23.  And  We  do  further  ordain,  that  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  in  the  Exercise  of  its 
ordinary  original  criminal  jurisdiction,  shall  be  empowered  to 
try  all  persons  brought  before  it  in  due  course  of  law. 

This  section  is  exactly  the  same  as  s.   22  of  the  first  Letters  Patent 

24.  And  We  do  further  ordain,  that  the  said  High  Court  of 
Judicature* at  Fort  William  in  Bengal  shall  have  extraordinary 
original  criminal  jurisdiction  over  all  persons  residing  in  places 
within   the  jurisdiction  of  any  Court  now  subject  to  the  superin- 
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tendence  of  the  said  High  Cowri,  Mid  shall  have  authority  to 
try  at  its  discretion  any  such  persons  brought  before  it  on 
charges  preferred  by  the  Advocate-General,  or  by  any  Magistrate 
or  other  oflScer  specially  empowered  by  the  Government  in  that 
behalf. 

The  words  in  italics  in  this  section  have  been  substituted  fbr  the  words 
"  Suddor  Nizamut  Adawlut,  whetber  mthin  or  without  the  Bengal  Division 
of  the  Presidency  of  Fort  William,"  in  the  correq)onding  section  (28)  of  the 
first  Letters  Patent. 

25.  And  We  do  further  ordain,  that  there  shall  be  no  appeal  No  appeal 

frnTn  TTiiyli 

to  the  said  High  Court  of  Judicature  at  Fort  William  in   Bengal  Court  exercis- 

from  any  sentence  or  order  passed  or  made  in   any  criminal  trial  ^J§j|iJ[^ 

before  the  Courts  of  original   criminal  jurisdiction  which   may  jurisdiction. 

be  constituted  by  one  or  more  Judges  of  the  said   High   Court. 

But  it  shall  be  at  the  discretion   of  any  such   Court  to  reserve  Court  may 

any  point  or  points  of  law  for  the  opinion   of  the  said  High  of^J^?  ^"^ 

Court. 

This  section,  with  the  exception  of  the  woids  in  italics,  is  the  same  as 
8.  24  of  the  first  Letters  Patent. 

26.  And  We  do  fui-tber  ^i^daio,  that  on  such  point  or  points  High  Court 
of  law  being  so  reserved  as  aforesaid,  or  on  its  beisg  certified  cerU6cate  of 
by  the  said  Advocate-General  tiwit,  m  bis  judgmeiit,  there  is  an  ^^^^^ 
error  in  the  decision  of  a  point  or  points  of  law  decided  by  the 

Court  of  original  criminal  jurisdieti€>n,  or  that  a  point  or  {Mints 
of  law  which  has  or  have  been  decided  by  the  said  Court  should 
be  farther  considered,  the  said  High  Court  shaH  have  faH  power 
and  authority  to  review  the  case,  or  such  part  of  it  as  may  be 
necessary,  and  finally  determine  such  point  or  points  of  law,  and 
thereupon  to  alter  the  sentence  passed  by  the  Court  of  original 
jurisdiction,  and  to  paae  such  judgment  and  sentence  as  to  the 
said  High  Court  shall  seem  right. 

This  section  is  exactly  the  same  as  s.  25  of  the  first  Letters  Patent. 

27.  And  We  do  further  ordain,  that  the  said  High   Court  of  Appeals  from 
Judicature  at  Fort  William  in  Bengal  shall  be  a  Court  of  Appeal  couruln  the 
from   the   Criminal   Courts  of  the  Bengal  Division  of  the  Presi-  Provinces, 
dency  of  Fort  William,  and  from  all  other  Courts  subject  to  its 
euperintendencey  and  shall  exercise  appellate  jurisdiction  in  such 
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cases  as  are  subject  to  appeal  to  the  mid  High  Court  by  virtue 
of  any  law  now  in  force. 

The  words  "subject  to  its  superintendence,"  and  the  words  "said 
High  Court, "  in  italics,  have  been  respectively  substituted  in  this  sec- 
tion for  the  words  "whether  within  or  without  the  said  Bengal  Divi- 
sion from  which  there  is  now  an  appeal  to  the  Court  of  Sudder  Nizamut 
Adawlut  at  Calcutta, "  and  the  words  "  Court  of  Sudder  Nizamut  Adawlut " 
respectively,  in  the  corresponding  section  (26)  of  the  first  Letters  Pa- 
tent. The  words  "  or  shall  become  subject  to  appeal  to  the  said  High 
Court  by  virtue  of  such  laws  or  i-cgulations  relating  to  the  criminal  pro- 
cedure as  shall  be  hereafter  made  by  the  Governor- General  in  Council," 
at  the  end  of  the  corresponding  section  of  the  first  Letters  Patent^ 
have  been  omitted  from  this  section. 

As  to  original  and  appellate  criminal  jurisdiction  over  Christian 
British  subjects  in  Native  States,  see  Notification,  No.  178  J,  post 

Hearing  of  28.     And  We   do   further  ordain,  that  the  said  High  Court  of 

referred  Judicature  at  Fort  William  in  Bengal  shall  be  a  Court  of  Refer- 

cases,  and  ^  ^         ° 

reyimon  of       ence  and  Revision  from  the  Criminal  Courts  subject  to  its  appel- 
trials.  late  jurisdiction,  and  shall  have  power  to  hear  and  determine  all 

such  cases  referred  to  it  by  the  Session  Judges,  or  by  any  other 
officers  now  authorized  to  refer  cases  to  the  said  High  Court, 
and  to  revise  all  such  cases  tried  by  any  officer  or  Court  possess- 
ing criminal  jurisdiction,  as  are  now  subject  to  reference  to,  or 
revision  by,  the  said  High  Court 

The  word  "  now, "  in  italics,  in  this  section,  is  not  in  the  correspond- 
ing section  (27)  of  the  first  Letters  Patent.  The  words  "said  High 
Court "  and  the  words  "  High  Court,  *'  in  italics,  have  been  respectively 
substituted  in  this  section  for  the  words  "Sudder  Nizamut  Adawlut," 
and  the  words  "  Court  of  Sudder  Nizamut  Adawlut,  whether  within  or 
without  the  Bengal  Division  of  the  Presidency  of  Fort  William,  or 
shall  become  subject  to  such  reference  to,  or  revision  by,  the  said  High 
Court  by  virtue  of  such  laws  or  regulations  relating  to  criminal  proce- 
dure as  shall  be  hereafter  made  by  the  Governor-General  in  Council, " 
respectively,  in  the  corresponding  section  of  the  first  Letters  Patent. 

As  to  tha  revisional  jurisdiction  of  the  High  Court  over  European 
British  subjects,  see  note  to  this  section  in  Broughtou's  Civil  Procedure 
Code,  Ap.  2L 
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29.  And  We  do  further  ordain,  that  the  said  High  Court  shall  High  Court 

may  direct 

have  power  to  direct  the  transfer  of  any  criminal  case   or   appeal  the  transfer 
from   any   Court  to  any  other  Court  of  equal  or  superior  jurisdic-  from  one 
tion,  and  also  to  direct  the  preliminary   investigation   or  trial   ^^^^^^ 
any   criminal  case  by  any  officer  or  Court  otherwise  competent  to 
investigate  or  try  it,  though  such  case  belongs  in  ordinary  course 
to  the  jurisdiction  of  some  other  officer  or  Court. 
This  section  is  exactly  the  same  as  s.  28  of  the  first  Letters  Patent. 

CHminal  Law. 

30.  And  We  do  further  ordain,  that  all  persons  brought  for  Offender  to 

.    .         be  punished 
trial   before  the  said  High  Court  of  Judicature  at  Fort   William  under  Indian 

in  Bengal,  either  in  the  exercise  of  its  original  jurisdiction,  or  in 

the  exercise  of  its  jurisdiction  as  a  Court  of  Appeal,  Reference, 

or    Revision,  charged   with   any   oflfence   for   which   provision  is 

made  by  Act  No.  XLV  of  i860,  called  the  "  Indian  Penal  Code," 

or  by  any  Act  amending  or  exchcding  the  said  Act  which  may 

have  been  passed  prior  to  the  publication  of  these  Presents,  shall 

be   liable  to  punishment   under  the   said   Act  or  Acts,  and  not 

otherwise. 

The  words  in  italics  in  this  section  are  not  in  the  corresponding  section 
(29)  of  the  first  Letters  Patent.  The  words  "  subject  nevertheless  to  such 
alterations,  modifications,  and  additions  in  and  to  such  Code  as  may 
have  been  or  may  be  prescribed  by  any  Acts  or  Regulations  made  by  the 
Governor-General  in  Council,"  at  the  end  of  the  corresponding  isection 
of  the  first  Letters  Patent,  have  been  omitted  from  this  section. 

Exercise  of  Jurisdiction  elsewliere  than  at  the  ordinary  place  of 
sitting  of  the  High  Court 

31.  And  We  do  further  ordain,  that  whenever  it  shall  appear  Judges  may 
to  the  Governor-General  in  Council  convenient  that  the  iurisdic-  ^  ^^^^^^^ 

V  to  Bit  m  any 

tion  and  pow«r  by  these  Our  Letters   Patent,  or  by   the  recited  P^»ce.  ^J.  ^*y 
Act,  vested  in  the  said  High  Court  of  Judicature  at  Fort  William  special  com- 
in  Bengal,  should  be  exercised  in  any  place  within  the  jurisdic- '""®'®°' 
tion  of  any  Court  now  subject  to  the  superintendence  of  the  said 
High   Court,  other   than   the   usual  place  of  sitting  of  the  said 
High  Court,  or  at  several  such  places  by  way  of  circuit,  the  pro- 
ceeding  in  cases  befoi^e  the  said  High  Court  at  su^h  pla^e  or 
plaices  shall  be  regulated  by  any  law  relating  thereto  which 
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has  been  or  may  be  made  by  competent  legidaHve  authority  for 

India, 

The  words  "said  High  Court,"  and  the  words  "the  proceeding"  to 
*'  for  India,**  in  italics,  have  been  respectively  substituted  in  this  section 
for  the  words  "Sudder  Nizanut  Adawlut  at  Calcutta,  wbeth«*  within 
or  without  the  Bengal  Division  of  the  Presidency  of  Fort  William," 
and  the  words  "and  the  GK)vemor-Qeneral  in  Council  shall,  by  his 
commission  for  that  purpose,  authorize  and  direct  any  of  the  Judges 
of  such  Court  to  huld  sittings  in  such  place  or  places  accordingly,  at  or 
within  such  times  as  by  such  commission  may  be  authorized  or  direct- 
ed, the  Judge  or  Judges  acting  under  such  commission  in  the  places 
and  manner  therein  directed,  shall  have  and  exercise  the  same  juris- 
diction, power,  and  authority  as  would  be  had  and  exercised  by  a 
Judge  or  Judges  of  the  said  High  Court,  as  the  case  may  be,  in  its 
ordinary  (dace  of  sitting,"  respectively,  in  the  corresponding  section 
(30)  of  the  first  Letters  Patent. 

Admiralty  and  Vice-Ad^niralty  Jurisdiction, 
Civil  32.     And  We  do  further  ordain  that  the  said  High  Court  of 

Judicature  at  Fort  William  in  Bengal  shall  have  aiKl  exercise  all 
such  civil  and  maritime  jurisdiction  as  may  now  be  exercised  bj 
the  said  High  Court  as  a  Court  of  Admiralty,  or  of  Vice-Adm^ 
ralty,  and  also  such  jurisdiction  for  the  trial  and  adjudication  of 
prize  causes  and  other  maritime  questions  arising  in  India  as 
may  now  be  exercised  by  the  said  High  Court, 

The  words  ''  High  Court,"  and  the  word  *'  of,"  and  the  words  "  may 
now  be  exercised  by  the  said  High  Court,"  in  italics,  have  been  respec- 
tively substituted  xb  this  sectioo  for  the  words  **  Supreme  Court,"  and 
the  words  "  by  any  Judge  of  the  said  Court  as  Commissary  to  the,"  and 
the  words  "  is  now  vested  in  any  Commissioner  or  Commissioners  appoint- 
ed by  us  or  our  predecessors,  under  the  powers  given  by  an  Act  passed 
in  the  Session  of  Parliament  held  in  the  Thirty-ninth  and  Fortieth 
Years  of  the  Reign  of  his  late  Majesty  King  George  the  Third,  for  estab- 
lishing further  regulations  for  the  government  of  the  British  Territories 
in  India  and  the  better  administration  of  justice  withfn  the  same," 
reepeotivdy,  in  the  corresponding  section  (81)  of  the  first  Letters 
Patent.  The  word  "Court"  in  the  corresponding  section  of  the  first 
Letters  Patent,  between  the  words  '^  Vice- Admiralty "  and  the  wovds 
"  and  also,"  have  been  omitted  from  this  section. 

The   authority    of    the     Fzce-Admiralty    Court  at  Calcutta,  derived 
from  the  King's  Commission,  dated  2l8t  January  1808,  was  continued  first 
by  a  Commission,  dated  the  iMi  July  1822  (1)  and  then  contmued  by  Her 
(1)  'SmonH  and  Eyan,  Ap.  page  1. 
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Majesty's  Commission,  dated  2l8t  Augiist  1843,  (1),  appointing  "Sir 
Lawrence  Peel,  Knight,  and  the  Chief  Justice  of  Bengal  for  the  time  being, 
and  the  person  executing  the  duties  of  such  office  to  be  our  Commissary  in 
the  Ficc- Admiralty  Court  of  Calcutta  and  territories  thereto  belonging,"  and 
authorizing  such  Commissary  "to  take  cognizance  of  and  proceed  in  all 
causes,  civil  and  maritime,  and  in  complaints,  contracts,  offences,  or  suspect- 
ed offences  ♦  ♦  and  in  any  matter,  cause,  or  thing,  business  or 
injury  whatsoever,  done  or  to  be  done,  as  v>ell  tw,  up<m,  or  by  the  sea^  * 

*       and  also  to  search  and  inquire  for  and  concerning   all  goods  of 
traitors,  pirates,  manslayers,  fellons,  fugitives,        *  *       and  concern- 

ing mabem  *  ♦  fishes  royal        ♦  ♦       casualties 

at  sea        *  *       and  maritime  crimes  whatsoever  done  and  commit- 

ted, as  well  in  and  upon  the  high  sea,  as  all  ports,"  etc. 

By  2  William  4,  c.  51  [23rd  June  1832]  to  obviate  doubts  "as  to  the 
jurisdiction  of  Firctf- Admiralty  Courts  in  His  Majest/s  possessions  abroad 
with  respect  to  suits  for  seamen's  wages,  pilotage,  bottomry,  damage  to  a 
ship  by  collision,  contempt  in  breach  of  the  regulations  nnd  instructions 
relating  to  His  Majesty's  service  at  sea,  salvage,  and  droits  of  Admiralty," 
it  was  enacted  [section  6]  "that  in  all  cases  where  a  ship  or  vessel,  or  the 
master  thereof,  shall  come  within  the  local  limits  of  any  Face- Admiralty 
Court,  it  shall  be  lawful  for  any  person  to  commence  proceedings  in  any  of 
the  suits  hereinbefore  mentioned  in  such  Ftce- Admiralty  Court,  notwith- 
standing the  cause  of  action  may  have  arisen  out  of  the  local  limits  of 
such  Court,  and  to  carry  on  the  same  in  the  same  manner  as  if  the  cause 
of  action  had  arisen  within  the  said  limits." 

By  section  9  of  the  High  Court's  Act  of  1861,  [24  and  26  Vict.,  c.  104] 
each  of  the  High  Courts  is  to  "  exercise  all  such  Admiralty  and  Vice- 
Admiralty  jurisdiction.  Original  and  Appellate,"  as  Her  Majesty  may  by 
Letters  Patent  grant  and  direct. 

The  Letters  Patent  of  14th  May  1862,  constituting  the  High  Court  of 
Bengal,  gave  that  Court  (section  31 )  "  all  such  civil  and  maritime  jurisdic- 
tion as  may  now  be  exercised  by  the  Supreme  Coiu*t  as  a  Court  of  Admiralty 
or  by  any  Judge  of  that  Court  as  Commissary  to  the  Fice- Admiralty  Court, 
and  also  such  jurisdiction  for  the  trial  and  adjudication  of  prize  causes 
and  other  maritime  questions  as  is  now  vested  in  any  Commissioner  or 
Commissioners  fmder  39  and  40  Geo.  Ill "  (2)  ;  and  also  gave  that  Court 
(section  31)  "  such  criminal  jurisdiction  as  may  be  exercised  by  the  Su- 
preme Court  as  a  Court  of  Admiralty,  or  by  such  Commissary  or  Com- 
missioner or  Commissioners." 

The  jurisdiction  so  given  to  the  High  Court  by  sections  31  and  32  of 
the  Letters  Patent,  1862,  was  continued  by  sections  32  and  33  of  the  Letters 
Patent,  1866. 

(1)  See  Ap.  post, 

(2)  (7.  79,  Section  25  [28th  July  1800].  No  CommisBioner  was  appointed  in 
Bengal  under  that  statute. 
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It  has  been  held  that  this  jurisdiction  is  not  more  than  the  jurisdic- 
tion which  was  possessed  by  Courts  of  Admiralty  antecedent  to  the 
passing  of  3  and  4  Vict,  c.  65  (1),  except  in  so  far  as  it  has  been  extended 
to  slave  trade  questions  by  2  and  3  Vict.,  c.  73. 

It  has  also  been  held  that  the  Tic^-Admiralty  Acts,  1840,  1861 
and  1863  [3  and  4  Vict.,  c.  66,  24  Vict.,  c.  10,  and  26  and  27  Vict.,  c.  24], 
do  not  increase  or  in  anywise  aflfect  the  Admiralty  or  Fice- Admiralty  juris- 
diction of  the  High  Court  (2). 

The  High  Court  has  no  power  to  delegate  its  Admiralty  jurisdiction. 
See  13  Geo.  Ill,  c.  63,  section  13  :  Charter  14  Geo.  Ill,  sections  26,  27  (3) ; 
33  Geo.  Ill,  c.  52,  section  156  [extending  the  Admiralty  jurisdiction  of  the 
Supreme  Court  to  the  high  seas  over  all  offeuces,  misdemeanors  and  mari- 
time crimes  whatsoever]  ;  63  Geo.  Ill,  '"c.  165,  section  40  [extending  the 
Admiralty  jurisdiction  of  the  Supreme  Court  at  each  of  the  three  Presidencies 
over  all  crimes  committed  on  the  high  seas]  ;  24  and  25  Vict,  c.  104,  section 
9  ;  Letters  Patent,  1862,  sections  31,  32  ;  Lettera  Patent,  1865,  sections  32 
and  33. 

Since  the  Ttc^- Admiralty  jurisdiction,  which  was  formerly  vested  in  the 
Chief  Justice  alone,  became  vested  in  the  High  Court,  it  has  not  been 
necessary  to  exercise  the  power  given  by  Her  Majest/s  Commission,  **  of 
deputing  and  surrogating  one  or  more  deputy  or  deeputi^'' 

Whether  the  Legislative  Council  of  India  hail  authority  to  coh- 
fer  admiralty  jurisdiction  upon  any  Indian  Court,  see  21  and  22 
Vict.,  c.  106,  section  64,  [by  which  existing  enactments  are  continued  ; 
24  and  25  Vict.,  c.  67,  section  22  [by  which  the  Governor  General 
in  Council  is  empowered  to  make  laws  and  regulations  for  all  persons 
whether  British  or  Native,  foreigners  or  others,  and  for  all  Courts  of 
Justice  whatsoever] ;  28  and  29  Vict,  c.  17,  section  1  [which  authorizes 
legislation  as  to  British  subjects  within  the  dominions  of  Princes  and  States 
in  India  in  alliance  with  Her  Majesty] ;  32  and  33  Vict.,  c.  98,  section  1 
[which  authorizes  legislation  for  all  persons  being  Indian  Native  subjects 
of  Her  Majesty  without  and  beyond  the  Indian  territories  under  the  dominion 
of  Her  Majesty];  Letters  Patent,  1865,  section  44,  which  makes  all  the  pro- 
visions of  the  Letters  Patent  [including  those  relating  to  Admiralty  and  Vice- 
Admiralty  jurisdiction]  subject  to  the  legislative  powers  of  the  Governor- 
General  in  Council,  under  24  and  25  Vict.,  c.  67. 

The  Ticc- Admiralty  jurisdiction,  now  vested  in  the  High   Courts  may   be 

exercised  by  any  Judge  appointed  to  -sit  for  that  purpose  as  a  Division  Courts 

and  is  practically,  without  any  special  appointment   exercised  by  the  Judgd 

exercising  Original  Civil  jurisdictioQp 

(i)  The  Raja  of  Cochin,  Swaby,  473,  474  ;  The  Australia,  ib.  480,  488  ;  Bardift 
v.  The  Augusts,  10  Bom.  110. 

(2)  The  Asia,  5  Bom.  0.  C.  J.,  64  ;  Bardot  v.  The  Augusta,  10  Bom.  110  But 
see  The  PoHugal,  6  B.  L.  R.  223. 

(3)  Infra  pp.  15,  16,  17. 
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The  power  to  appoint  officers  is  at  present  vested  in  the  Chief  Justice. 
It  has,  moreover,  for  many  years  been  the  practice,  founded  on  convenience, 
to  employ  the  Under-Sheriflf  for  the  time  being,  who  as  such  has  at  his 
command  an  eflfective  staff  of  officers,  to  perform  the  duties  of  marshal. 

See  the  Colonial  Courts  of  Admiralty  Act,  1890,  (63  and  54  Vict.  Colonial 
Chap.  27),  published  in  the  Gazette  of  India  of  6th  September  1890.  It  Admiralty 
provides  (a  17)  for  the  abolition  of  the  Ficc- Admiralty  Courts,  that  Act  1890. 
(s.  2(1)  every  Court  declared  under  its  provisions  to  be  a  Court  of  Admiralty 
"shall  be  a  Court  of  Admiralty,  with  the  jurisdiction  in  this  Act  men- 
tioned ;''  and  may  (s.  2)  exercise  all  the  powers  which  it  possesses  for  the 
purposes  of  its  other  civil  jiu*i9diction ;  and  it  (s.  2(2))  proceeds  to 
confer  on  a  Colonial  Court  of  Admiralty  fvll  Admiralty  jurisdiction. 
It  also  (s.  9)  provides  for  the  continuance  of  the  present  procedure  until 
new  rules  are  passed.  The  authority  to  make  rules  is  contained  in  section 
7,  which  provides  that  rules  of  procedure,  including  fees  and  costs,  may  be 
made  in  the  same  manner  as  rules  are  made  in  the  exercise  of  "ordinary 
original  civil  jurisdiction,  but  shall  not  save  [ss.  2  (6),  13  (2)  and  18  (a)]  as 
provided  by  this  Act  extend  to  matters  relating  to  the  Slave  Trade,"  and 
shall  not  come  into  operation  without  the  approval  of  Her  Majesty.  And 
as  to  India  it  is  (s.  16  (3))  specially  provided  that  if  new  rules  are  not 
sanctioned  in  time  ^hen  the  new  Act  comes  into  force,  that  is,  on  1st  July 
1891]  the  niles  in  force  regulating  Twe-Admiralty  Courts,  so  far  as  appli- 
cable, and  so  far  as  inapplicable,  the  rules  for  the  exercise  of  ordinary 
original  civil  jurisdiction  shall  have  effect. 

In  the  absence  of  new  rules  the  practice  under  the  Colonial  Courts  of 
Admiralty  Act,  has  been  as  provided  by  section  16  (3). 

New  rules  have  been  prepared  by   the  Registrar  and  submitted  to  the 
Judges. 

33.  And  We  do  further  ordain,  that  the  said  High  Court  of  Criminal. 
Judicature  at  Fort  William  in  Bengal  shall  have  and  exercise  all 
such  crirainal  jurisdiction  as  may  now  be  exercised  by  the  said 
High  Court  as  a  Court  of  Admiralty,  or  of  Vice- Admiralty ^  o?' 
othet'wiee  in  connection  with  maritime  matters  or  matter  a  of 
'prize. 

The  words  "  High  Court,"  and  the  words  "  of  Vice-Admiralty '' 
to  "of  prize,"  in  italics,  have  been  respectively  substituted  in  this  section 
for  the  words  "  Supreme  Court  "  and  the  words  "  by  such  Commissary 
to  the  Vice-Admiralty  Court,  or  b^  such  Commissioner  or  Com- 
missioners as  aforesaid,"  respectively,  in  the  cbrrespooding  section 
(32)  of  the  first  Letters  Patent. 

See    Charter  of  the    Supreme    Court,  s.    27,    and    the    note  thereunder 
<Mpra  ;  and  the  Vice- Admiralty  Commission,  Ap.  [U]. 
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Testamentary 
and  in  testate 
jurisdiction* 


Matrimonial 
jurisdiction. 


TesUimentary  and  Intestate  Jui'isdiction, 

34.  And  We  do  further  oi-daiu,  that  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal  shall  have  the  like  power 
and  authority  as  that  which  may  now  be  lawfully  exercised  by  the 
said  High  Courts  except  within  the  limits  of  the  jttrisdiction  fivr 
tluit  purpose  of  any  other  High  Court  established  by  Her  Majes- 
ty's Letters  Patent,  iu  relation  to  the  granting  of  probates  of  last 
wills  and  testaments,  and  letters  of  administration,  of  the  goods, 
chattels,  credits,  and  all  other  effects  whatsoever  of  persons  dy- 
ing intestate,  whether  within  or  without  the  said  Bengal  Divi- 
sion, subject  to  the  orders  of  the  Governor- General  in  Council  as 
to  the  period  when  tlie  said  High  Court  shall  cease  to  exercise 
testamentary  and  intestate  jurisdiction  in  any  place  m*  places 
beyond  the  limits  of  the  provinces  or  places  for  which  it  was 
est(d)lished :  Provided  always,  that  nothing  in  tliese  Letters 
Patent  contained  shall  interfere  with  the  provisions  of  any  law 
which  has  been  made  by  competent  legislative  authoi^ity  for  India 
by  which  power  is  given  to  any  other  Court  to  grant  such  pro- 
bates and  letters  of  administration. 

The  words  "High  Court"  to  "Letters  Patent,"  in  italics,  have 
been  substituted  in  this  section  for  the  words  "  Supreme  Court,  whether 
within  or  without  the  Bengal  Division  of  the  Presidency  of  Fort 
William,"  in  the  corresponding  section  (34)  of  the  first  Letters  Patent. 
The  other  words  in  italics  in  this  section  are  not  in  the  corresponding 
section  of  the  first  Letters  Patent. 

See  note  to  S8.  22  and  23  of  the  Charter  of  the  Supreme  Court, 
supra. 

Matrimonial  Jurisdiction. 

35.  And  We  do  further  ordain,  that  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal  shall  have  jurisdiction, 
within  the  Bengal  Division  of  the  Presidency  of  Fmi,  William, 
in  matters  matrimonial  between  Our  subjects  professing  the 
Christian  religion  :  Provided  always,  that  nothing  herein  con- 
tained shall  be  held  to  interfere  with  the  exercise  of  any  juris- 
diction in  matters  matrimonial  by  any  Court  not  established  by 
Royal  Charter  within  the  said  Presidency  lawfully  possessed 
thereof, 
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The  words  in  italics  in  this  section  are  not  in  the  corresponding  section 
(35)  of  the  first  Letters  Patent.  The  words,  "  and  that  such  jurisdiction 
shall  extend  to  the  local  limits  within  which  the  Supreme  Court  now 
has  ecclesiastical  jurisdiction,"  in  the  corresponding  section  of  the  first 
Letters  Patent,  between  the  words  "Christian  religion"  and  "Provided 
always,"  have  been  omitted  firom  this  section. 
See  Indian  Divorce  Act,  IV  of  1869. 

Powers  of  Single  Jv/iges  and  Division  Courts, 

36.  And  We  do  hereby  declare  that  any   function   which   is  single 
hereby  directed  to  be  performed  by  the  said  High  Court  of  Judi-  ^wS^n'''^ 
cature  at  Fort  William  in  Bengal,  in  the  exercise   of  its  original  Court. 

or  appellate  jurisdiction,  may  be  performed  by  any  Judge,  or  by 
any  Division  Court  thereof,  appointed  or  constituted  for  such 
purpose,  under  the  provisions  of  the  thirteenth  section  of  the 
aforesaid  Act  of  the  Twenty-fourth  and  Twenty-fifth  Years  of 
Our  reign ;  and  if  sicch  Division  Goxirt  is  composed  of  two  or 
more  Judges,  and  the  Judges  are  divided  in  opinion  as  to  tite 
decision  to  he  given  on  any  point,  such  point  shall  be  decided 
according  to  the  opinion  of  the  majmnty  of  the  Judges,  if  there 
nfuill  be  a  majcn%ty,  but  if  the  Judges  shoidd  be  equally  divided 
t/ien  the  opinion  of  the  senior  Judge  shall  pixvail. 

This  section,  with  the  exception  of  the  words  in  italics,  is  the  same  as 
8.  36  of  the  first  Letters  Patent. 

Section  575  of  the  Civil  Procedure  Code  has  the  effect  of  superseding  the  Effect  of 

provision  in  this  clause  that  in  the  event  of  any  disagreement  between  the  ^-  ^?^  ^^  ^^^ 

Civil  Procc- 
Judges  of  a  Division   Bench,    the   judgment    of    the  Senior  Judge  shall  ^^m-e  Code. 

prevail  (1) :  but  it  docs  not  take  away  the  right  of  appeal  which  is  given  by  Right  of 

clause  15  of  the  Lettei-s  Patent  (2).  appeal  ^^f 

clause  15  of 
/y    -1  -n  7  the  Letters 

CivU  rrocedure.  Patent. 

37.  And  We  do  further  ordain,  that  it  shall  be  lawful  for  the  Regulation 
said   High   Court  of  Judicature  at  Fort  William  in  Bengal  from  ^^.^^ 
time  to  time  to  make  rules  and  orders  for  the   purpose  of   regu- 
lating all  proceedings  in  civil  cases  which  may    be  brought  before 

the  said  High  Court,  including  proceedings  in  its  Admiralty, 
Vice- Admiralty,  Testamentary,  Intestate,  and  Matrimonial  juris- 
dictions respectively  :  Provided  always,  that  the  said  High  Court 

(1)  Appaji  Bhhfraj  v.    Shivlal  Khupchand,  L    L.    R.  3   Bom.   204,   F.   B., 

(2)  Oossami    Maharaj    TioJcaU    v.  Purushotum   Gotsami,  I.  L.    R.  10  Cal.  814; 
F.  B* 
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shall  be  guided  in  making  such  rules  and  orders,  as  far  as  possible, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  being  an 
Act  passed  by  the  Governor-General  in  Council,  and  being  Act 
No.  VIII  of  1859,  and  the  provisions  of  any  law  which  has  been 
made,  amending  or  altering  the  same,  by  competent  legislative 
authority  for  India. 

The  corresponding  section  (37)  of  the  first  Letters  Patent  directs  by 
what  rules  the  procedure  iu  to  be  regulated,  but  does  not  enable  the 
Court  to  make  its  own  rules  of  procedure. 

See  8.  15  of  24  and  25  Vict,  c.  104,  svpra.  See  also  s.  652  of  the  Code  of 
Civil  Procedure  as  amended  by  Act  XIII  of  1895. 

Criminal  Frocediwe. 
^     ,   .  38.     And  We  do  further  ordain  that  the  proceedings  in  all 

Regulation  ^  ° 

of  proceed-     criminal  cases  which  shall  be  brought  before  the  said  High  Court 
*°^'  of  Judicature  at  Fort  William  in  Bengal,  in  the  exercise  of  its 

oi*dinary  original  criminal  jurisdiction,  and  also  in  all  other 
criminal  cases  over  which  the  said  Hiyk  Court  hcul  jurisdiction 
ini'niedicUely  before  the  publicution  of  tlcese  Presents,  shall  be 
regulated  by  the  procedure  and  practice  which  was  in  use  in  tlie 
said  High  Court  immediately  hefore  such  pvMication,  subject  to 
any  law  which  has  been  or  Tuay  be  made  in  relation  thereto  by 
comi)etent  legislative  authority  for  India  ;  and  that  the  proceed- 
ings in  all  other  criminal  cases  shall  be  regulated  by  the  Code  of 
Criminal  Procedure  prescribed  by  an  Act  passed  by  the  Governor- 
General  in  Council,  and  being  Act  No.  XXV  of  1861,  or  by  such 
further  or  other  laws  in  relation  to  criminal  procedure  as  may 
have  been  or  may  be  made  by  such  authority  as  aforesaid. 

The  words "  High  Court "  to  "  these  Presents,"  and  the  words 
"  which  was  "  to  "  for  India,"  and  the  words  **  laws  in  "  to  "  as  afore- 
said," in  italics,  have  been  respectively  substituted  in  this  section 
for  the  words  "Supreme  Coiuii  now  has  jurisdiction,"  and  the 
words  "  now  in  use  in  the  said  Supreme  Court,"  and  the  words 
"  enactments  of  the  Governor-General  in  Council  in  relation  to 
criminal  procedure  as  are  now  in  force :  Provided  always  that 
the  regulations  of  such  proceedings  respectively  shall  be  subject  to 
such  laws  and  regulations  as  shall  be  hereafter  made  by  the  Governor- 
General  in  •Council  in  relation  to  such  proceedings  respectively,"  res- 
pectively, in  the  corresponding  section  (38)  of  the  first    Letters  Patent 

See  the  Code  of  Criminal  Procedure,  Act  XV  of  1898. 
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Appeals  to  Privy  Council, 
39.  And  We  do  further  ordain,  that  any  person  or  persons  Power  to 
may  appeal  to  Us,  Our  heirs  and  successors,  in  Our  or  their  Privy  *^^^ ' 
Council,  in  any  matter  not  being  of  criminal  jurisdiction,  from 
any  final  judgment,  decree,  or  order  of  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  made  on  appeal,  and  from 
any  final  judgment,  decree,  or  order  made  in  the  exercise  of 
original  jurisdiction  by  a  majority  of  the  full  nunttber  of  Judges 
of  the  said  High  Court,  07*  of  any  Division  Court,  from  which 
an  appeal  shall  not  lie  to  the  said  High  Court  under  the  pro- 
virion  contained  in  the  15th  clause  of  tliese  Presents:  Provided, 
in  either  case,  that  the  sum  or  matter  at  issue  is  of  the  amount 
or  value  of  not  less  than  10,000  rupees,  or  that  such  judgment, 
decree,  or  oixler  shall  involve,  directly  or  indirectly,  some  claim, 
demand,  or  question  to  or  respecting  property  amounting  to  or 
of  the  value  of  not  less  than  10,000  rupees ;  or  from  any  other 
final  judgment,  decree,  or  order  made  either  on  appeal  or  other- 
wise as  aforesaid,  when  the  said  High  Court  shall  declare  that 
the  case  is  a  fit  one  for  appeal  to  Us,  Our  heirs  or  successors,  in 
Our  or  their  Privy  Council.  Subject  always  to  such  rules  and 
orders  as  are  now  in  force,  or  may  from  time  to  time  be  made, 
respecting  appeals  to  Ourselves  in  Council  from  the  Courts  of 
the  said  Presidency ;  except  so  far  as  the  said  existing  rules  and 
orders  respectively  are  hereby  varied,  and  subject  also  to  such 
further  rules  and  orders  as  We  may,  with  the  advice  of  Our 
Privy  Council,  hereafter  make  in  that  behalf. 

The  words  "  or  of  any  "to  "  these  Presents,"  and  the  word  **  of,*' 
and  the  word  "that,"  in  italics,  have  been  respectively  substituted 
in  this  section  for  the  words  "  as  hereinbefore  mentioned,"  and  the  word 
"above,"  and  the  words  "  in  case,"  respectively,  in  the  corresponding 
section  (39)  of  the  first  Letters  Patent 

See  Charter  of  the  Supreme  Court,  ss.  30,  31,  33,  supi'a  ;  and  Act 
XIV  of  1882,  c.  46  ;  Rules  relating  to  appeals  to  Her  Majesty  in  Council, 
post  ;  Appellate  Side  rules,  dated  1st  May  1891,  post. 

Applications  in  appeals  to  the  Privy  Council  in  suits  instituted  on  the 
Original  Side  of  the  High  Court  are  made  before  a  single  Judge  exercising 
Original  Jurisdiction  under  clause  36  of  the  Letters  Patent,  mpt^  and  Rule 
51,  dated  10th  March  1861,  post. 
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40.  Aud  We  further  ordain,  that  it  nhall  be  lawful  for  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  at  its 
discretion,  on  the  motion,  or  if  the  said  High  Court  be  not  sitting, 
then  for  any  Judge  of  the  said  High  Court,  upon  the  petition  of 
any  party  who  considers  himself  aggrieved  by  any  preliminaty  or 
interlocutory  judgment,  decree,  order,  or  sentence  of  the  said  High 
Court,  in  any  such  proceeding  as  aforesaid,  not  being  of  criminal 
jurisdiction,  to  grant  permission  to  such  party  to  appeal  against 
the  same  to  Us,  Our  heirs  and  successors,  in  Our  or  their  Privy 
Council,  subject  to  the  same  rules,  regulations,  and  limitations  as 
are  herein  expressed,  respecting  appeals  from  final  judgments, 
decrees,  ordera,  and  sentences. 

This  aectiou  is  e^uurtly  the  same  as  s.  40  of  the  first  Letters  Patent. 

41.  And  We  do  further  ordain,  that  from  any  judgment,  order, 
or  sentence  of  the  said  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  made  in  the  exercise  of  original  criminal  juris- 
diction, or  in  any  criminal  case,  where  any  point  or  points  of  law 
have  been  reserved  for  the  opinion  of  the  said  High  Court  in 
manner  hereinbefore  provided,  by  any  Court  which  has  exercised 
original  jurisdiction,  it  shall  be  lawful  for  the  person  aggrieved 
by  such  judgment,  order,  or  sentence  to  appeal  to  Us,  Our  heirs 
or  successors,  in  Council ;  provided  the  said  High  Court  shall 
declare  that  the  case  is  a  tit  one  for  such  appeal,  and  under  such 
conditions  as  the  said  High  Court  may  establish  or  require,  sub- 
ject always  to  such  rules  and  oixlers  as  we  may,  with  the  advice 
of  Our  Privy  Council,  hereafter  make  in  that  behalf. 

This  section  is  exactly  the  same  as  s.  41  of  the  first  Letters  Pateut. 

42.  And  We  do  further  ordain,  that  in  all  cases  of  appeal 
made  from  any  judgment,  order,  sentence,  or  decree  of  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal  to  Us,  Our 
heirs  or  successors,  in  Our  or  their  Privy  Council,  such  High 
Court  shall  certify  and  transmit  to  Us,  Our  heirs  and  successors, 
in  Our  or  their  Privy  Council,  a  true  and  correct  copy  of  all 
evidence,  proceedings,  judgments,  decrees,  and  orders  had  or  made 
in  such  cases  appealed,  so  far  as  the  same  have  relation  to  the 
matters  of  ^appeal ;  such  copies  to  be  certified  under  the  seal  of 
the  said  High  Court.  Aud  that  the  said  High  Court  shall  also 
certify  and  transmit  to  Us,  Our  heirs  and  successors,  in   Our  or 
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their  Privy  Counoil,  a  copy  of  the  reasons  giveu  by  the  Judges  of 
such  Court,  or  by  any  of  stioh  Judges,  for  or   against   the  judg- 
ment or  determination  appealed  against.     And   We  do  further  Execution  of 
ordain,  that  the  said  High  Court  shall,  in  all  cases  of  appeal   to  in/wders 
Us,  Our  heins  or  successors,  conform  to  and  execute  or  cause  to  °"  *Pl^^- 
be  executed,  such  judgments  and  orders  a9   We,  Our   heirs   or 
successors,  in  Our  or  their  Privy  Council,  shall  think  fit  to  make 
in  the  premises,  in  such  manner  as  any  original  judgment,  decree 
or   decretal  orders,  or  other  order  or  rule  of  the  said  High  Court, 
should  or  might  have  been  executed. 
This  section  is  exactly  the  same  as  s.  42  of  the  first  Letters  Patent. 

See  rules  i-elating  to  appe:\ls  to  Her  Myesty  in  Council,  post  :  and 
Act  XIV  of  1882,  c.  45. 

Proeedure  to  enforce  orders  of  Her  Majesty  in  Council y—ih.,  s,  610.  Procedure. 

Where  application  for  execution  of  an  order  of  Her  Majesty  in 
Counoil  has  been  made  elsewhere  than  in  the  High  Court,  the  proceed- 
ings are  invalid. 

Where  a  decree  is  simply  affirmed  by  the  Appellate  Court,  it  is  the 
decree    of   the    Appellate    Court    which    is    to  be  executed  (1). 

When  a  decision  of  the  Judicial  Committee  has  been  reported  to  Her 
Majesty  and  has  been  sanctioned,  it  becomes  the  decree  or  order  of  the 
final  Court  of  Appeal,  and  it  i<i  the  duty  of  every  aubordint^te  tribunal  tu 
whom  the  order  is  addressed  to  carry  it  into  execution  (2). 

OaUsjoT  Records,  &c,,  by  the  Gover^nvient 

43.  And  it  is  Our  further  will   and   pleasure  that  the  said  High  Court 
High  Court  of   Judicature   at   Fort   William   in   Bengal   shall  ^j^^^^Jigi. 
comply  with  such   requisitions  as   may  be  made  by  the  Govern-  ^^^  ^^^ 
ment  for  records,  returns,  and   statements,  in  such  form  and  for  records, 
manner  as  such  Qovernment  may  deem  proper. 

This  section  is  exactly  the  same  as  s.  43  of  the  first  Letters  Patent. 

44.  And  We  do  further  ordain  and  declare,  that  all  the   provi-  pow«r«  of 
sions  of  these  Our  Letters  Patent  are  subject  to  the  legislative  g^jn^ure 
powers  of  the  Governor-General  in  Council,  exercised  at  meetings  pw««fved. 
for  the  purpose  of  making  laws  and  regulations,  and  also  of  the 
Governor-General  in  cases  of  emergency   under  the  ^pirovisions 

(1)  Jovnarain  Oiree  v.  Ooluek  Chunder  Mytee,  22  Suth.,  C.  R.,  102, 

(2)  Pitts  V.  La  Fontaine,  L.  B,  6  App.  Cue.,  482. 
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of  an  Act  of  the  Twenty-fourth  aiid  Twenty-fifth  years  of  Our 
Reign,  chapter  sixty-seven,  and  may  be  in  all  respects  amended 
and  altered  thereby. 

Tliore  is  no  separate  section  similar  to  this  in  the  first  Letters 
Pat  M  it;  but  the  power  to  alter  the  Indian  Penal  Code  and  to  make 
laws  relating  to  procedure  was  preserved  to  the  Indian  L^slature, 
the  former  by  s.  29,  and  the  latter  by  ss.  16,  26,  27,  37,  and  38,  of  the 
fir^t  Letters  Patent. 


45.     And  it  is  Our  further  will  and  pleasure  that  these  Letters 
Palont  shall   be  published  by  the  Governor-General  in  Council, 


Provisions  of 
former 
Letters  Pa- 

^nt  with     ^"^^  ^^^^^  ^*^^  ^"^  operation  from   and  after   the  date  of  such 

these  Letters  publication  ;  and   that   from   and   after   the  date  on  which  effect 

Patent  to  be     ^ 

void.  shall  have  been  given  to  them,  so  much  of  the  aforesaid   Letters 

Patent,  granted  by  His  Majesty  King  George  the  Third,  as  was 
not  revoked  or  determined  by  the  said  Lettei-s  Patent  of  the 
Fourteenth  of  May,  One  thousand  eight  hundred  and  sixty-two, 
and  is  inconsistent  with  these  Letters  Patent,  shall  cease,  deter- 
mine, and  be  utterly  void,  to  all  intents  and  purposes  what- 
soever. 

In  Witness  whereof  We  have  caused  these  Our  Lettera  to  be 
made  Patent.  Witness  Ourself  at  Westminster,  the  Tweitty- 
eighth  day  of  December  in  the  Twenty-ninth  year  of  Our  Reigii 

C.  ROMILLY. 
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NOTIFICA  TIONNo.  1 78J,dated  &3rd  September,  1874. 

With  reference  to  Notification  No.  1203  of  this  date,  in  the 
Home  Department,  the  Governor-General  in  Council  is  pleased,  in 
the  exercise  of  the  powers  conferred  by  the  28th  Vict.,  c.  15,  s.  3» 
to  make  the  following  orders : — 

Original  and  appellate  criminal  jurisdiction  over  European 
British  subjects  of  Her  Majesty,  being  Christians,  resident  in  the 
native  states  territories,  and  chiefships  below  named,  shall, 
until  the  Governor-General  in  Council  otherwise  orders,  be 
exercised  by  the  High  Courts  of  Judicature  established  at   Fort 
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William,  Madras,  Bombay,  and  in  the  North- Western    Provinces,  At  Fort 
respectively  as  follows : — 

I.— By  the  High  Court  at  Fort  William,  in— 


Manipnr. 

Sikkim. 

Kuch  Behar. 

Bhutan. 

The  States  in  the  Khasia  Hills. 

Hill  Tipperah. 

The  Katak  Tributary  Mahals. 

Nepal. 

The   Tributary    Mahals  of  Chutia 

The    Territories 

of    Chiefs     or 

Nagpur. 

Tribes    adjoining    the    Bengal 

i       Frontier. 

II,_By  the  High  Court  at  Ma 

tdras,  in — 

AtMadm. 

Mysore. 

Pudukottai. 

Travancore. 

Banganapalle. 

Cochin. 

Sandur. 

III.— By  the  High  Court  at  B 

ombay,  in — 

At  Bombay. 

The  Haidarabad  Assigned^Districts. 

Gwalior,  districts  of — 

Haidarabad,excepting  the  Assigned 

Amjhira.               ^ 

Districts. 

Agar. 

Ali    Moittd's    Territory  in    Upper 

Bag. 

With  the   sevenl 

Sindh. 

Diktan. 

parganas      mibortli- 

Kolhapur. 
Sawant  Wari. 

Mandisur. 
Nimuch. 

nate  thereto,  includ- 

^ed   in   the     charge 

of      Sindia'e       Sir 

The  Southern  Mahratta  States. 

Ujein. 

Subah  of  Malwa. 

The  Satara  Jagirs. 

Sagor. 

Jingira. 

Shujawalpur. 

Suchin. 

Sonkach. 

Bausda. 

Dharmpur. 

and 

Witii  the  several 

Jawar. 

Bbilsa. 

paiganas      eubordi- 
>'form    part    of    the 

Cawbay. 

Gauj  Biwroda. 

The  Gaikwad's  Territories.- 

Malharghar. 

charge    of    Siodia'* 
Sir        Subah        of 

The  States  in  Kathiawad. 

Maksudaughar. 

Bsanghar. 

Kachh. 

Jalra  Patau,  distri 

cts  of. 

The    States    in      the    Pahlanpur 

Grangrar. 

Agency. 

Pach  Pahar. 

The   States     in      the   Mahikanta 

Dag. 

Agency. 

Tonk,  districts  of. 

« 

The    States     in  the  Rewa   Kanta 

Pirawa. 

Agency. 

Nimbhera. 

9 
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Penth,    in    the  Ahmadnagar  Col- 

Seranje. 

lectorate. 

Meywar. 

The  Territories  of  Chiefs  or  Tribes 

Pertabghar. 

adjoining  the  Siudh  Frontier. 

Marwar. 

Bhopal. 

Dungarpur. 

Barwani. 

Banswara. 

Dewas. 

Jhalawar. 

Dhar. 

Serohi. 

ludore,  excepting  the   District  of 

Jaisalmer. 

Alampur  in  Bundelkband. 

The    Feudatory    States     in 

Jobatt. 

Central  Provinces,  viz,  : — 

Burwai. 

Kalahaudi,  or  Earond. 

Kattiwara. 

Raigarh  Bargarh. 

Muhammadgarh. 
Matwara. 

Sarangarh. 

Rattan  Mai. 

Patna. 

Ali  Rajpur. 

Sonepur. 

Jhabua. 

Rairakhol. 

Jaura. 

Bamra. 

Kilchipur. 

Sakti. 

Narsinghar. 

Kawarda. 

Rajghar. 

Khairagarh. 

Ratlam. 

Naudgaou. 

Sitaman. 

Kondka,  or  Chhuikhadan. 

Sillana. 

Ranker. 

Bastar. 

Makrai. 

In  the  N.  w.       I V.-By  the  High  Court  of  th 

e  N.  W.  Provinces,  in — 

Garhwal. 

Behri. 

Dholpur. 

Bhaisonda. 

Bhai-tpur. 

Bijawar. 

Alwar. 

Bijna. 

Chirkhari. 

Jeypur. 

Keroli. 

Chatrappur. 

Tonk,      with     the     exception     of 

Dhurwai. 

Pirawa,  Nimbhera,  and  Seronje. 

Dhattiah. 

Kotah. 

Gerauli. 

Bundi. 

Gaurihar. 

Kishargarh. 

Jigni. 

Bikaner. 

Jassu. 

Shapura. 

Kacnta  Rijola. 
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Rampur. 

Gwalior.— The  whole  of  the  State, 
excepting  the  Sir  Subahship  of 
Malwa  and  the  districts  under 
the  Sir  Subah  of  Esanghar,  enu- 
merated above. 

The  Mairwara  Parganas  belonging 
to  Mey  war  and  Marwar. 

Bandelkhand  States  and  Chief- 
ships — 


Adjeygarh. 

Alipura. 

Baoni. 

Baronda. 

Behat. 


Koti. 

Kanniadhaua. 
Logasi. 
Maibir. 
Nagod. 

Naiagoan  Rebai. 
Urcha. 

Pahari  Banka. 
Pabara  Chaiibe. 
Paldeo. 
Panna. 
Rewah. 
Sohawal. 
Sampthar. 
Surila. 
Tiraon. 

Tori  Fattehpur. 
I  Holkar*8  District  of  Alanipur. 

Gazette  of  Indla^  1874,  Part  I,  p.  485. 

In   exercise   of    the   powers    vested    in    him    by  Power  to  Jug- 

s.  6  of  Act  XI  of  1872,  the  Governor-General  in  Council  is  pleased  p^^'to^^m. 

to  direct  that  all  Justices  of  the   Peace  within   the  states,  terri-  ^^  ^^^  ^i*^ 

European 

tories,  and   chiefships   specified   in  the    preceding    notification,  British  Chris^ 
shall  commit  for  trial  to   the   High   Courts  respectively   having  in  naUFe^ 
jurisdiction  under  the  said  Notification  such  European  British  ^^^^' 
subjects,  being  Christians,  as  are  required  by  Act  X  of  1872  ^x) 
be  committed  to  a  High  Court. — i6.,  486. 

No.  180J. — In  modification  of  Notifications,  No.  2199G,  dated  Powers  of  a 
11th  October,  1872,  and  No.  396G,  dated  14th  February,  1873,  ^ot  to^bs"^^^^^^ 
the  Governor-General  in  Council  is   pleased   to  direct   that   the  erdsed  by  the 

,  ,  Governor- Ge- 

powers    of   a   High  Court    within  the    lands   described  in   the  neral's  Agent 


No.   179J.' 


aforesaid  Notifications  shall  not  be   exercised   by   the   Agent 
the    Governor-General    in    Rajpootana    in   cases  in   which 
accused  are  European  British  subjects,  being  Christians. — ih. 


in  Rajpoota- 
na  over  Eu- 


to 
Ijj^Q  ropean  Bri- 
tish  Christian 
subjects  in 
iiatiye  states. 
No.  181J. — In  modification   of  Notification,  No.   159J,  dated  t^    ,    ^, 

'  *  Nor  by  the 

7th  August,   1873,  the   Governor-General  in   Council  is  pleased  Governor-Ge- 
to  direct  that  the  powers  of  a  High  Court  within  the  territories  in  Central 
described   in  the   aforesaid   Notification   shall  not  be  exercised 
by  the  Agent   to   the  Governor-General   in   Central   India    in 
cases  in  which  the  accused  are  European  British  subjects,  being 
Christians. — ^6, 
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Officers  and  Offices. 

^^*^*^  1.     Every  oflScer  of  this  Court,  before  his  admission  to 

his  oflSce,  shall  take  the  oath  of  allegiance,  and  likewise 
an  oath  that  he  will  duly  and  honestly  execute  his  office, 
according  to  the  best  of  his  knowledge  and  ability. 

OfficUl  oaths  By  the  Oaths  Act,  X  of  1873,  official  oaths  have  been  abo- 
lished, subject  to  the  provisions  of  ss.  3  and  5 ;  it  being  provid- 
ed by  the  latter  section  that  persons  employed  as  "  interpre- 
tera  of  questions  put  to,  and  evidence  given  by,  witnesses,  shall 
be  swoni  or  affirmed." 

ol'iffi^^nd  *^-  "^^^  Master  shall  attend  this  Court  whenever  there- 
sheriff.  ^ntQ  called  upon  by  the  Court,  and  the  Sheriff,  or  his 
Deputy,  shall  give  daily  attendance  during  such  time  as 
this  Court  shall  be  sitting,  and  the  several  clerks  and  offi- 
cers of  this  Court  shall  constantly  and  daily  attend  in 
their  places,  whilst  the  Court  is  sitting  in  that  department 
of  its  business  to  which  their  offices  do  respectively 
belong. 

Office  houre.  3.  The  respective  offices  of  the  Clerk  of  the  Crown, 
Equity  Registrar,  Ecclesiastical  Registrar,  Examiner, 
Prothonotary,  Sworn  Clerk,  Clerk  of  the  Papers  and 
Sealer  of  this  Court,shall  be  open  for  the  despatch  of  busi- 
ness from  the  hour  of  ten  in  the  morning  until  five  in  the 
afternoon,  in  term  time,  and  from  the  hour  of  ten  in  the 
forenoon  until  four  in  the  afternoon,  in  vacation.  A  copy 
of  this  order  shall  be  affixed  in  some  conspicuous  part 
of  each  of  the  said  offices  in  the  English  and  Bengali 
languages. 

Rules  I  to  46  (except  10  and  11,  15  to  18,  22  to  28,  and  35  to  45)  are  rules  of 
the  Supreme  Covirt,  continued  bj  rules  47  and  49,  post. 
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Keeper  of  4.     The  Keeperof  Records  shall  safely  keep  all  records 

and  muniments  delivered  to  him,  and  shall  class  them  in 
regular  order,  so  that  recourse  may  be  speedily  had  there- 
to ;  and  shall  also  keepabook  in  which  he  shall  make  dock- 
ets of  the  names  of  the  parties,  their  attorneys  and  the 
number  of  the  roll ;  and  shall  also  keep  an  alphabetical 
list  of  the  names  of  the  parties. 

No  order  5.     No  Order  of  the  Court,  or  of  a  Judge  thereof,  shall 

p^^twi^of  be  necessary  to  authorize  the  production  or  delivery  of  any 
records  or  other  papers  by  any  officer   of  the   Court   in 
Court,  or  to  any  other  officer  of  the  Court,  for  the  purpose 
of  any  further  proceeding  in,  or  for  the  purpose  of  being 
produced   in  Court   in   any   cause   or  proceeding  in  the 
Supreme  Court  or  Insolvent  Court.     The  same  shall    be 
produced   on   simple   instructions  from    the  attorney,  or 
party  in  the  cause,  giving  twenty-four   hours'   notice    of 
such  production  to  the  officer  required  to  produce  them  : 
Provided  that  in  any  case  in  which  the  officer  shall  doubt 
of  the  propriety   of  such  production,   he  shall  take  the 
direction  of  the  Court,  or  a  Judge  thereof,  as  to  such  pro- 
duction. 
No  Advocate,      6.     No  Advocatc,  Attorney,  or  officer  of  this  Court,  or 
tm^lV      SheriflF,  or  his  Deputy,  or  any  Sheriff's  officer,  or  any    of 
b^b^i.**^'  ^  their  clerks,  shall  be  bail  in  any  action  in  this  Court ;  and 
if  any  such  person  be  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  the  plaintiff  may  treat 
the  bail  as  a  nullity,  and  sue  upon  the  bail-bond   as  soon 
as   the  time  for  putting  in  special  bail  has  expired,  unless 
good  bail  in  the  meantime  be  duly  put  in. 
See  note  to  rule  687 ^  post 
Security  to         ^-     So^much  of  any  rule  or  order  of  this  Court  as  di- 
WQ  officer^     rects   that  security  shall  be  given  to  the  junior  Judge  of 
this  Court  is  hereby  repealed  as  to  any  security  to  be  here- 
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inafter  taken  so  far  as  respects  the  person  to  whom  such 
security  is  given.  Such  security  shall  be  given  hereafter 
to  such  oflScer  or  oflScers  of  the  Court  as  the  Court  may 
from  time  to  time  direct  when  any  such  security  may  be 
required  to  be  taken. 

By  the  Indian  Succession  Act  X  of  1865,  s.  256,  the  adminis- Exception, 
tration-bond  is  required  to   be   given  to  a  Judge.      In  all  other 
cases  security  is  given  to  the  Registrar. 

See  note  to  rule  687,  post 

See  Indian  Companies  A.ct,  VI  of  1882. 

8.  In  all  cases  in  which  any  certificate  of  any  Judge  Judge's  certi- 
is  required,  it  shall  be  drawn  and  engrossed  by  the  Regis- 
trar, Prothonotary,  Clerk  of  the  Papers,  or  other  officer, 

whose  papers  are  to  be  certified  ;  and  no  Judge's  clerk 
shall  demand  or  take  any  fee  for  drawing  or  engrossing 
the  same. 

There    is   now  only    one   Judge's  clerk.      No  fee  whatever  is 
chargeable  by  him  under  the  present  tables  of  fees. 

9.  All    writs,   precepts,   rules,  orders  and  mandatory  writs,  &c.,  to 

issue  in  name 

process,  concerningany  matter  appertaining  to  the  common  of  tHe  Crown. 
law,  equity,  ecclesiastical,  admiralty,  or  criminal  jurisdic- 
tion of  this  Court,  shall  be  prepared  and  made  out  by  the 
officer  to  whom  it  shall  belong  to  prepare  and  make  out 
the  same,  in  the  name  and  style  of  our  Sovereign  Lady  the 
Queen,  or  her  heirsand  successors,  having  the  attestation  Attestation 
of  the  Chief  Justice,  or,  in  the  vacancy  of  that  office,  of  the  Justice. 
Puisne  Judge  acting  as  Chief  Justice  of  this  Court;  and  the 
game  shall  be  signed  by  the  officer  who  shall  make  out  the  signature  of 
same  with  his  own  name,  and  be  subscribed  with  the  name  ^  ^^* 
of  the   party  or  attorney  applying  for  the  same,  and  be 
marked  with  the  day  of  the  month   and  year  jvhen   the 
same  issued  from  his  office,  and  be  by  him  when  returned 
filed  of  record.     And  every  such  writ,  precept,  rule,  order,  SeaU 
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Teet. 


Return. 


Pnctice. 


and  ninndatory  process,  before  it  shall  be  delivered  to  the 
Sheriff,  or  any  other  person,  to  be  executed,  shall  be 
sealed  with  the  seal  of  the  Court.  And  every  such  writ, 
precept,  rule,  order,  and  mandatory  process  shall  be 
tested  on  the  day  on  which  the  same  shall  issue,  whether 
the  same  shall  be  in  term  or  vacation,  and  shall  be  return- 
able in  the  manner  particularly  prescribed  by  any  rule  of 
this  Court,  where  any  such  apply,  and  in  all  other  cases 
as  the  Court  or  a  Judge  thereof  shall  order. 

Under  this  rule,  ordera  and  decrees,  as  well  as  writs  were 
issued  in  the  name  of  the  Crown.  On  the  establishment  of  the 
High   Court,   this   practice   was  discontinued,  except  as  to  writs. 

See  Letters  Patent,  1865,  s.  7,  su'pra. 


Writs,  Ac, 
to  be  signed 
by  officer. 


Seal. 

Prerogative 
writs  to  be 
counter- 
signed  by  a 
Judge. 


WaiTant  in 
lieu  of  habeas 
corpus. 


Seal  to  be 
affixed  on 
authority  of 
signature  of 
the  Registrar, 
Ac. 


Seal. 

10.  All  writs,  orders,  summons,  and  other  judicial 
process,  issued  or  made  in  the  exercise  of  the  ordinary 
original  civil  jurisdiction  of  this  Court,  shall  be  signed 
by  the  Prothonotary,  Registrar,  or  Chief  Clerk  of  the 
Court  and  sealed  with  the  seal  of  the  Court ;  but  the 
Sealer  shall  not  affix  the  seal  to  any  writ  of  habeas 
corpus  or,  injunction,  unless  the  same  shall  be  counter- 
signed by  a  Judge  of  the  Court. 

The  duties  of  Prothonotary  were  transferred  to  the  Registrar 
in  1867. 

By-  the  rules  passed  under  s.  148  of  the  High  Courts'  Crimi- 
nal Procedure  Act,  X  of  1875,  a  warrant  has  been  substituted  for 
the  writ  o(  luibeas  corpiLSy  and  is  required  to  be  countersigned  by 
a  Judge.  See  rules  post — See  also  ss.  2  and  491  of  Act  V 
of  1898. 

11.  The  seal  may  be  affixed  on  the  authority  of 
the  signature  of  the  Registrar,  Prothonotary,  Chief  Clerk, 
or  Sealer,«fco  all  writs,  orders,  summons  and  other  judicial 

Rule  10,  taking  efiect  from  20th  March,  1S63. 
Rule  11,  taking  effect  from  I6th  September,  1867. 
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process,  issued  or  made  in  the  exercise  of  the  original 
jurisdiction  of  this  Court,  or  on  appeal  from  the  Original 
Jurisdiction,  in  the  same  manner  as  the  same  is  now 
affixed  on  the  signature  of  the  Sealer. 

Petitions. 
12.     Petitions  on  all   Sides   of    the   Court   shall   be  petitions  to 
received   without   the   signature   of  counsel ;   and   the  without 
Taxing  Officer  shall  not,  on  the  taxation  of  costs,  allow  ^natuA. 
any   fee  to   counsel  for  signing  any  petitions  of  course, 
provided    that   where  any   petition    not   of  course  has  Proviso. 
been    drawn  by  counsel,  the  Taxing  Officer  may  allow  a 
reasonable  fee  for^rawing  the  same,  if  he   shall   be   of 
opinion  that   it   was  proper   to  procure  the  same  to  be 
drawn  by  counsel  with  reference  to  the  special   circum- 
stances of  the  case,  and  provided  also  that  this  order  shall 
not  affect  the  allowance  of  the  usual  fees  for   certificates 
of  counsel  required  to  be  annexed  to  petitions  of  rehearing 
or  appeal. 

Office  Copies. 
I       1 3.    All  copies  of  proceedings  and  records  of  the  Court  office  copies. 
j  shall  be  made  out  by  the  officer  in  whose  custody  the  said 
I  proceedings  and  records  shall  be  at   the   time    the   said 
'  copies  are  applied  for. 

1 4.     The  respective  officers  of  this  Court  shall,  at  the  To  be  fur- 

nifihed  q» 

request  of  any  attorney  of  the  same  Court,  grant  to  such  requisition, 
attorney  cojMesof  all  such  pleadings,  rules,  orders,  depo- 
sitions or  affidavits,  as  may,  under  any  order  of  the  Court, 
or  on  any  other  account,  be  requisite  to  be  produced  at 
the  hearing  of  any  motion  or  cause  to  be  argued  in  this 
Court,  or  for  any  other  purpose;  and  such  attorney  shall 
not  be  under  the  necessity  of  taking  copies  of  the  whole 
proceedings   in    any   cause,    but  only  of  such  pleadings, 

10 


Digitized  by 


Google 


74 


RULES, 


Exception. 


Office  copies 
of  depositions 
to  be  furnish- 
ed from  a 
carefully 
settled  copy. 


Officers 
responsible 
for  mistakes. 


Office  copies 
required  for 
another 
Court. 


Stamp  to  be 
defaced. 


rules,  orders,  depositions,  or  affidavits,  as  he  may   deem 
necessary. 

15.  No  office  copy  of  any  order  or  decree  which  has 
not  been  formally  filed  shall  be  issued,  except  by  special 
order  of  the  Court. 

This  order,  dated  5th  February,  1874,  was  signed  by  Garth » 
Chief  Justice,  and  Macphei-son,  J. 

16.  The  office  copies  of  depositions  of  witnesses,  wliich 
are  furnished  by  the  Court  to  parties  for  the  purposes  of 
appeals  pending  or  about  to  be  instituted,  being  usually 
very  inaccurate  and  frequently  unintelligible,  it  is  ordered 
that,  in  future,  the  Chief  Clerk,  Assistant  Registrar,  or 
other  officer  by  whom  any  depositions  may  have  besn 
taken  down  of  which  an  office  copy  is  required  for  the 
perposes  of  an  appeal,  shall  himself  settle  and  be  res- 
ponsible for  the  accuracy  and  legibility  of  one  fair  copy 
of  the  deposition ;  and  all  office  copies  shall  be  made 
from  the  fair  copy  so  settled. 

Copyists,  readers,  or  examiners  are  warned  that  care- 
lessness and  mistakes  in  office  copies  cannot  be  tolerated, 
and  will  be  followed  by  dismissal. 

This  order, 'dated  21st  July,  1874,  was  signed  by  Norman, 
Officiating  Chief  Justice,  and  Phear  and  Macpherson,  J  J. 

1 7  When  copies  of  documents  are  required  to  be  pro- 
duced in  another  Court,  the  purpose  for  which  they  are  re- 
quired shall  be  stated  in  the  requisition  for  such  copies  ( 1 ). 

18.  The  officer  attesting  such  copies  shall  draw  his 
pen  across  the  stamp  affixed  thereon,  and  such  copies 
shall  be  issued  without  the  cancellation  of  the  stamp 
being  otherwise  effected  (1). 

(1)  Thcse*directions,  dated  6th  September,  1876,  wei-e  issued  by  the  Regis- 
trar by  order  of  the  Court  (Garth,  C.  J.,  and  Phear,  J.),  with  reference  to 
Financial  Resolution,  No.  3373,  September  24th,  1874,  Ap  [R}  But  now  see 
Bel  Practice,  531, 
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Receiver. 

19.     In  all  cases  in  which  it  shall  be  referred   to  the  in  reporting 
Master  to   enquire  and    report   who  is  a  fit  and  proper,  fitness  of 
person  to  be  the  receiver  (1)  of  any  estate  and  property,  [rehouid      ' 

j»  c   tv.  j.j.»  •'/•j.  be  stated 

or  guardian  of  the  property  ot  any  infant,   or  -manager  what  oom- 
of  any   estate   or  property,  for  the  purpose  of  giving  "r^^r^to  be 
effect  to  any  charitable  bequest,    the  Master  shall  also  *^"°^®^ 
inquire   and   report   what  will   be  a  proper  commission 
or  salary  to  be   allowed.     And  whenever,  for    want  of 
aU}^    other  proper   person  who  is   willing  to  undertake  Court  Re. 
any  such  duty,  it  shall  become   necessary   to  name    the  account  half- 
ofifiicer   of  the   Court   who    shall  have  been  nominated  ^^'^  ^' 
by  the  Court  to  be  receiver   of  estates,  the  said  officer 
shall    pass   his  accounts  half-yearly  before  the  Master 
in     such    manner   as   any   other  receiver,   manager,  or 
guardian  ought  to  do,  once  in  the  year  ;  and,  in  like  man-  and  pay 

.  .  •Ill  •        balances  into 

ner  as  other  receivers   are  required  to  do  upon  passing  Court, 
their  accounts,  he  shall  pay  all  monies  into  the  hands   of 
the  Accountant-General  and  Sub-Treasurer  of  the  Com- 
pany, with  the  privity  of  the  Accountant-Genera)  of  the 
Court :  and  the  Master  in  Equity  is  required  to  report  Master  to  re- 

1    n      1        /.     1  /*^  .  .1.1  ^         port    default. 

any  default  of  the  officer  in  these  respects,  in  hke  manner 
as  by  the  197th  (2)  rule  he  is  required  to  report  the 
default  of    other  receivers. 

See  Act  XIV  of  1882,  ss.  503, 504,  and  505. 

"iO.     In  every  order  directing  the  appointment  of  a  order 
receiver  of  a  landed  estate  [except  in   cases  where  the  J!^ver  to 
officer   of  the    Court  is  appointed  receiver],  there  shall  ^"er  to 
be  inserted  a  direction,  that  such  receiver  may  set  and  ^^  ^^  **^' 
let,    with  the  approbation  of  the  Master,  and  not  other- 
wise.   And  in  acting  under  such  an  order,  it  shall  not  be 

(1)  No    person    shall    !«    ineligible    for    the  office  of  Receiver  merely  because 
he  is  an  officer  of  the   High  Court.— Act  XXVIII  of  1866,  s.  12. 

(2)  Rule21,posr. 
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necessary  that  a  petition  be  presented  to  the  Court  in 
MMUrto  the  first  instance,  but  the  Master,  without  special  order, 
^Spoid"  shall  receive  any  proposal  for  the  setting  or  letting  of 
the  estate  from  the  parties  interested,  and  shall  make 
his  report  thereon  ;  which  report  shall  be  submitted  to 
the  Court  for  confirmation,  in  the  same  manner  as  is 
now  done  with  respect  to  reports  in  such  matters  made 
upon  special  reference ;  and  until  such  report  be  con- 
firmed,   it  shall  not  give  any  authority  to  the  receiver. 

See  form  of  order  adopted  with  the  approval  of  the  Judges 
under  Act  XTV  of  1882,  App.        post 

When  Re-  Under  this  general  permission  the  Receiver  may  in  his  dis- 

tain  special  cretion  let  out  property  but  not  for  anyperiod  exceeding  three 
i^t""**"*****  ^  years,  without  obtaining  special  permission.  (1) 
Leaae  accepted  Where,  under  an  order  of  Court,  a  lease  for  6  years  was 
ordered  to  accepted  by  the  Receiver  in  the  suit,  and  the  lessee  deposited 
^t^diSmfasal  ^^^*^  ^^  Receiver  security  for  his  performance  of  the  covenants 
of  suit.  of  the  lease,  and  the  Receiver  granted  AmalnainaJis  to  the  lessee, 

the  effect  of  which  was  to  put  him  in  possession  of  the  property, 
but   where,  before    the   lease   could   be    executed,  the  suit   was 
dismissed,   on   the   application  of  the  lessee,  an  order  was   made 
for  the  execution  of  the  lease,  with  costs  as   against   the   proprie- 
tors of  the  property,  and  it   was   also  ordered   that   the   security 
deposited  with  the  Receiver  be  deposited  in  Court   and   that  the 
interest  be  from  time  to  time  paid  to  the  lessee,  but  that  the  corpus 
be   held   subject    to    the   further  oi-der  of    the    Court,  to   be 
obtaiued   upon   notice  to   the  proprietor  of  the  property  for  the 
Court  kiM       time   being.     The  Court   has   complete  power   to   enforce   sura- 
t^^JmaaH-  ^^^i'y  ^  contract  made  by  it   when   managing   or  administering 
"^Zteb*^*   an   estate.      As    in   the    case  of  a    purchaser,   the    lessee   by 
taking  the  lease  submits  himself  to  the  jurisdiction  o€  the  Court, 
and   can    also   avail    himself   of    the   assistance   of    the  Court. 
The  dismissal   of  the   suit  only  determines  the  rights  of  the 
parties  inter  se,  without  alBFecting  the  remedies  of  the  lessee.  (1) 

(1)  Krithna  Chimder  OhoBe  t.  Kri»hno99kka  Okode,  order  dated  May  20tk,  1878. 
(1)  SxMrendro  Kethab  Hoy  v.  Doorgodoondery  Dodiee,  I.  L.  R.  15  CW.  268. 
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21.     All  receivers  of  estates,  except  in  eases  where  the  Receivers, 
officer  of  the  Court  is  appointed  receiver,  as  mentioned  in  th^ir   ^^ 
the    193rd    rule    (1),    and   committees  of  the  estates  of  *''^"''** 
idiots,  lunatics,  and  managers  of  anj^  estate  or  property 
for  the  purpose  of  giving  effect  to  any  charitable  bequest, 
shall  pass  their  accounts  upon  oath  before  the  Master  once  on  oath  wu^ 
in  every  year  ;  but  the  Master  shall  be  at  liberty,  upon ""  ^^"^^ 
the  appointment  of  any  such  receiver,  committee,  or  man- 
ager, at  any  time  subsequent  thereto,in  theplace  of  annual  or  m  may  be 
periods  for  the  passing  of  such   accounts,  to   fix    either 
longer   or  shorter   periods  at  his  discretion.     And  the 
Master  shall,   upon  the  passing  of  such  accounts,  fix  the 
d»ys   on   which   such  receiver,  committee,  and  manager 
shall  pay  the  balances  appearing  due  on  their  accounts  and  pay 
into  Court.     And   with  respect  to  such  receivers,  com-  Court. 
niittees,    or   managers,   as   shall   neglect  to  pass   their  Default, 
accounts  or  to  pay  the  balances  thereof  at   the  ordinary 
annual   periods,   or  at  such  other  period  as  shall  be  by 
virtue  of  this  rule  fixed  for  that  purpose,  the  Master  shall, 
from  time  to  time,  when  their   subsequent   accounts  are 
produced   to  be   examined  and  passed,  not  only  disallow 
the  commission  or  salaries  therein  claimed  by   such  re- 
ceivers,  committees,  or  managers,   but  also  charge  in- 
terest at  six  per  cent,  per  annum  upon  the  balances  so 
neglected  to  be  paid  by  them  during   the  time  the  same 
shall  appear  to  have  remained  in  their  hands  respectively. 
And  the  Master  shall  report  on  the  first  day  of  the  second 
and  fourth  terms  in  each  year  which  of  the  said  receivers, 
committees,  and  managers,   respectively,  have  not  duly 
passed  their  accounts,  or  paid  in  their  balances. 

Accounts  are  now  passed  before  a  Judge  in  chambers. 

See  Act  XIV  of  1882,  ss.  503,  504,  and  505. 


(l)Rulel9,  tfMprtiU 
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District. 
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by  Court 
Moonshee 
employed 
as  reader. 


Procee<Ung 
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required  to 
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gali char- 
acter for 
translation. 


Declaration 
by  person 
other  than 
the  Court 
Moonshee 
employed  as 
reader. 


Statement   to 
be  added  to 
transcript. 


21a.  Whenever  any  estate  or  share  of  an  estate  situate  outside 
Calcutta  has  been  sold  by  the  Official  Receiver,  such  sale  shall  be 
notified  by  such  Official  Receiver  to  the  Collector  of  the  District 
in  which  such  estate  or  share  of  an  estate  is  situated. 

Interpreters  and  Translators. 

22.  Every  Mooiisheeof  the  Court  shall  makeadeclara- 
tiou  to  the  eflPeet  that  he  will  truly  and  correctly,  and  to 
the  best  of  his  ability,  read  such  documents  as  he  may 
be  called  upon  to  read  for  the  purpose  of  translation. 

23.  Documents  which  are  sent  to  the  translator's  office 
for  translation,  and  which  require  to  be  transcribed  in 
the  Bengali  character  before  they  can  be  translated  into 
English  by  the  translators  of  the  Court,  shall  be  read  by 
a  Moonshee  of  the  Court  to,  and  transcribed  by,  one  of 
the  sworn  translators,  who  shall  sign  the  transcript 
made  by  him  after  the  words  **  transcribed  by  me."  Such 
transcripts  shall  be  attached  to,  and  produced  in  Court 
with,  the  translation. 

24.  When  a  Moonshee  of  the  Court  is  unable  to  read 
a  document  without  assistance,  the  document  may  be  read 
to  the  sworn  translator  by  any  other  person  competent  to 
read  the  same  who  may  be  available,  and  who  shall, 
previously  to  his  reading  the  same,  sign  a  declaration 
which  shall  be  filed,  that  he  will  truly  and  correctly,  and 
to  the  best  of  his  ability,  read  the  same.  In  all  such 
cases  the  translator  shall  add  to  the  transcript  a  state- 
ment of  the  name,  description  or  occupation,  and  place 
of  abode  of  any  person  who  may  have  read,  or  given 
assistance  in  reading,  the  documents.  Thus,  *'  .Read  to 
me  by  A.  B.,  of  No.  Street  (occupation)." 
**  Assistance  was  given  to  the  Moonshee  in  reading  this 
document  by                         of 

Rule  21a,  dated  13th  July  1889,  and  taking  effect  from  15th  July  1889. 
Rules  22  to  26  taking  effect  from  15th  July    1868. 


Digitized  by 


Google 


ORIGINAL  SIDE.  79 

25.  No  translation  of  any  document,  transcribed  by  Ti-ansiation 
the  sworn  translator   from   the   dictation  of  any  person  thedictaUon 
other  than  a  Moonshee  of  the    Court,    shall  be  read  in  otheHi^n 
evidence  at  the  trial  of  any  defended  cause,  unless  before  M^nSbe^ 
such  trial  notice  shall  have    been  given  to  the  opposite  ju^fvTd^^^^ 
party,  or  his  attorney,  in  order  to  enable  such  party  to  ""^^'  *^' 
attend  before  the  sworn  translator,  and  verify  the  correct- 
i\e^of  the  transcript.     If  the  transcript  is  found  to  be  lUrausiation 
incorrect,  and  a  fresh  translation  is  rendered  necessary,  all  costs  of  freah 
costs  of  and  incidental  to,  such  fresh  translation,  shall  be 

borne  by  the  party  filing  the  document. 

26.  In  all  undefended  cases,  the    correctness  of  any  Proof  of 

,  correctness 

transcript  of  any  document  read  to  a  sworn  translator  bj  of  transcript 
any  person  other  than  a  Moonshee  of  the  Court,  shall  be  given, 
proved  at  the  trial  by  calling  a  witness  for  that  purpose. 

27.  Para.  7  of  the  Circular,  dated  11th  May,    1863,  ^^-^g^^^^ 
(1),  is  hereby  repealed. 

28.  The  Registrar,  Original  Jurisdiction,  is  required  to  g^rvi^*-  ^"^ 
undertake  the  supervision   of  the  Interpreters'  Depart- 
ment. 

28a.     All  bills  for  work  done  %  the  translators  shall  ^o /gn  bills 

^  and  receive 

be  issued  under  the  signature  of  the  Registrar,   and   all  ^^^* 
fees  shall  be  received  and  accounted  for  by  him. 

286.     The  accounts  kept  in  the  names  of  the  interpre-  '^^^""^«- 
ters  in  the  Bank  of  Bengal  shall  be  transferred  to,  and 
keptin  the  name  of,  theRegistrar,  under  a  separate  head- 
ing, to  be  called  "  Translators'  Fees  Account." 

28c.     The  Registrar's  cheques  upon  this,  as  upon  the  Cheques, 
other  accounts,  kept  in  his  name,  shall  be  countersigned 
by  the  Accountant-General  of  the  Court. 

Rules  27  to  28tf,  dated  20th  June,  1867,  were  signed  by  Peacoc|,  C.  J.,  alone. 
Aa  the  fees  of  Court  are  now  prepaid  by  means  of  stampp,  these  rules  are  no 
^oger  required,  except  ae  to  the  arrears  of  old  fee«  due  to  this  Department, 

(l)SeeApp.[N]. 
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Extra  2Sd.     No  extra  expenses  shall  be  incurred  bv  the  inter- 

expenses.  * 

preters   or   translators   without   the  permission   of  the 
Registrar;  and  the  expenses  allowed  by  the   Reglsti-ar 
shall  be  included  in  his  contingent  bilL 
Saiariee.  28e.     The  Salaries  of  the  interpreters  shall  be  included 

in  the  Registrar's  establishment  bill. 

bS  29.     Every  Deputy  appointed    by  the   Shenff  shalh 

within  one  day  after  his  appointment,  fix  up  a  note,  con- 
taining his  name  and  his  oflSce,  and  particularly  describing 
his  place  of  abode,  in  a  conspicuous  part  of  the  Court-  ^ 
room,  wherein  this  Court  shall  usually  sit,  as  also  in  the 
respective  offices  of  the  Prothonotary  and  the  several 
Registrars  of  this  Court ;  to  remain  in  such  places  during 
all  the  tim^  he  shall  continue  in  office. 

makfouf^  30.  The  Sheriff  or  his  Deputy  shall  not  deliver  or 
fo^tnt*^  make  out,  nor  cause  or  suff'er  to  be  made  out,  any  sum- 
deiivered.  mous  or  Warrant,  before  the  writ,  precept,  rule,  order,  or 
process,  which  shall  be  the  authority  for  the  same,  be  duly 
sued  forth  and  delivered  to  the  Sheriff  or  his  Deputy  ;  and 
the  Sheriff"  or  his  Deputy  shall  not  deliver  or  make  out, 
or  cause  to  be  delivered  or  made  out,  any  blank  summons 
or  warrant. 

sheriflF,  &c.,        31.     If  the  Sheriff  or  any  other  person  entnisted  with 

dttmaiariiy     the  exccutiou  of  any  such  writ,  precept,  rule,    order,  or 

misc^nducr  proccss,  shall  wilfulIy  delay  the  execution  or  return  of  the 

of  tvrit^  1^  same,  or  shall  take  any  undue  fee  for  the  same,  or  shall 

give  notice  thereof  to  any  person,  thereby  to  frustrate  the 

execution  of  the  same,  or  having  levied  money;  shall 

detain  it  in  his  hands  after  the  said  return,  the  said  Sheriff 

or   other  person   so  offending,  shall  be  summarily  and 

exemplarily  punished  for  such  contempt  and  misdemeanor 


Nor  blank 
warrant. 
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And  no  person  whatsover  shall  be  permitted  to  search  ^;jj^^^***^^ 
the  Sheriffs  or  the  Prothonotary's  office,  for  any  writ  of  <^- 
execution,  or  for  any  mesne  process,  except  an  attorney 
of  this  Court,  nor  such  attorney,  unless  he  shall  under- 
take to  jMit  in  bail  to  the  action,  or  appear  for  the  defend- 
ant, or  perform  the  exigency  of  the  writ,  as  the  case 
shall  require. 

32.  The  Sheriff  shall  deliver  a  true  copy  of  the  inven-  Sheriff  to 

*■  ^      ^  furnish  copy 

tory  of  any  goods  seized  or  sequestered  by  virtue  of  any  of  inventory 
writ  or  order  of  this  Court,  subscribed  with  his  name,  or  wized,  on 

requisitiony 

the  name  of  his  Deputy,  to   the  party  or  his  attorney  and  payment 
requiring  the  same,  on   paying  such  fee  as  by  the  table  of 
fees  is  required. 

33.  Every  Sheriff  shall,  at  the  expiration  of  his  office,  Retiring 
deliver  under  his  hand  a  list  of  all  the  prisoners  in  hisuvertohia* 
custody  to  the  succeeding  Sheriff, with  the  cause  of  their  uJt^oTpri* 
detention  stated  therein ; — and  in  like  manner  under  his  ^"**^ 
hand  a  list  of  all  writs,  precepts,  rules,  orders,  and-processes  ^n^  » iwt  of 
remaining  in  his  hands  unreturned,  whether  unexecuted  write,  &c. 
or  partly  executed,  or  wholly  executed  but  not  returned, 

with  an  account  contained  therein  of  what  may  have  been 
done  under  such  of  the  same  as  shall  have  been  executed 
in  the  whole  or  in  part ; — and  in  like  manner  an  account  And  an  ao- 


count  of 


pro- 


under  his  hand  of  all  goods,  monies,  lands,  houses,  debts  perty  and 
or  other  effects,  real  or  personal,  then  in  his  possession  fnwcutbS! 
by  virtue  of  such  writs,  precepts,  rules,  orders,  and  pro- 
cesses as  aforesaid,  whether  the  same  shall  be  retained  by 
him  after  the  due  execution  of  such  writs,  precepts,  rules, 
orders,  and  processes,  and  satisfaction  of  the  same,  as  a 
surplus  for  the  benefit  of  the  party  or  parties  against 
whom  they  issued  or  were  made  respectively,  or  otherwise, 
together  with  an  account  of  all  such  particulars  as  shall  And  of  aii 
be  necessary  to  explain  to  the  said  succeeding  Sheriff,  the  J^^u^rs. 

U 
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RULB8. 


And  prison- 
ers, writs, 
Ac,  goods, 
&c.,  books, 


Succeseor  to 
deliver  such 
lists  and  ac- 
counts to  the 
keeper  of 
records. 


Liberty  to 
parties  inter- 
ested, or 
their  attor- 
neys, to 
inspect  same 
without  the 
payment  of 
any  fee. 


Retiring 
Sheriff  to 
deliver  books 
of  office  to 
keeper  of 
records. 


several  matters  relating  to  the  said  writs,  precepts,  rules, 
orders,  and  processesf  goods,  monies,  lands,  houses,  debts 
or  other  eflTects  intended,  and  hereby  directed,  to  be  trans- 
ferred to  such  succeeding  Sheriff; — and  shall  at  the  same 
time,  or  as  soon  after  as  the  same  can  conveniently  be 
done,  deliver  over  and  transfer  to  the  said  succeeding 
Sheriff  all  such  prisoners,  writs,  precept8,rules,  orders,  and 
processes,  and  all  such  goods,  monies,  lands,  houses,  debts 
or  other  effects,  and  all  records,  books,  writings,  matters 
and  things  appertaining  to  the  said  oflSce  of  Sheriff.  And 
the  said  lists  and  accounts  shall  be  delivered  by  the  suc- 
ceeding Sheriff  to  the  keeper  of  the  records  of  this  Court, 
within  the  space  of  one  calendar  month  from  the  time  of 
the  delivery  of  the  same  to  such  succeeding  Sheriff,  to  be 
kept  by  the  keeper  of  the  records  with  the  books  of  the 
Sheriffs  office  or  other  matters  there  deposited  relating  to 
the  said  office  of  Sheriff;  with  liberty  to  the  parties  in 
favor  of  or  against  whom  such  writs,  precepts,  rules, 
orders,  and  processes  were  issued  or  made,  or  their  respec- 
tive attorneys,  or  the  respective  personal  representatives 
of  such  parties  or  their  attorneys,  to  have  access  to  the 
same  at  all  reasonable  times  without  payment  of  any  fee 
therefor.  And  that,  on  or  before  the  expiration  of  three 
calendar  months  from  the  time  of  every  Sheriff^s  going 
out  of  office,  he  shall  deliver  to  the  keeper  of  the  records 
of  this  Court  the  books  of  his  office,  being  at  liberty  to 
have  access  to  the  same  and  also  to  the  said  lists  and 
accounts  when  deposited,  at  all  reasonable  times  without 
payment  of  any  fee  therefor. 

This  rule,  so  far  as  it  requires  every  retiring  Sheriff  to  deliver 
to  his  successor  all  prisoners  in  his  custody  with  a  list  of  such 
prisoners,  dkn  now  only  have  a  very  limited  operation,  in  con- 
sequence of  the  Presidency  Jails  Act,  XV  of  1869;  and,  so  far  as 
it  requires  every  new  Sheriff  to  deliver  all  lists  and   accounts 
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received  by  him  from  his  predecessor  to  the  keeper  of  records 
has  pi*actically  ceased  to  have  eflTect,  not  having  been  complied 
with  for  more  than  fifty  years. 

Commissioners  to  take  affidavits  and  (^^mations,^^ 
34.     All  aflSdavits  or  solemn  aflSrmations,  to  be  made  standing 

Commiasion- 

by  any  person  or  persons,  resident  within  Calcutta,  or  era  to  take 
within  five  miles  of  Calcutta,  who,  by  reason  of  their  not  persons 

,        unable  to 

appearing  in  public  or  other  allowable  cause  of  exemption  attend  Court, 
from  appearing  in  Court,  would  have  been  permitted,  un- 
der the  practice  of  the  Court,  to  make  such  affidavits  or 
solemn  affirmations,  under  a  special  commission  issued 
for  that  purpose,  shall,  from  and  after  the  making  of  this 
order,  be  made  before  one  of  the  Commissioners,  acting 
under  the  Standing  Commission,  for  the  time  being,  made 
pursuant  to  the  Act  XIV  of  1848  ;  and  no  special  com- 
mission shall,  henceforth,  be  sued  out  for  the  purpose  of 
taking  any  such  affidavit  or  solemn  affirmation  as  afore- 
said. And  on  the  production  of  an  affidavit  to  a  Judge  in  under  the 
Chambers,  stating  such  grounds  of  exemption  as  aforesaid,  judge? 
an  order  shall  be  made  by  such  Judge  for  the  Commission- 
ers to  take  such  affidavit  or  solemn  affirmation  as  aforesaid. 
And  no  greater  fee  shall  be  taken  for  taking  such  affidavits  Fee. 
or  solemn  affirmation  than  one  gold  mohur  for  each 
attendance  within  the  limits  of  Calcutta,  and  two  gold 
mohursfor  each  attendance,  within  the  five  miles  aforesaid, 
beyond  the  said  limits.  And  in  cases  sued  or  defended  in 
foi^md  paupeiisj  or  on  applications  to  institute  or  defend 
suits  in  foi^md  pauperis,  such  affidavit  or  solemn  affirma- 
tion, on  behalf  of  such  persons,  shall  be  taken  gratis  by 
such  Comniissioners, 

See  the  Charter  of  the  Supreme  Court,  s.  28,  supra;    and  the 
Insolvent  Act,  11  Vict.,  c.  21,  s.  68. 

It  appears  from  the  preamble  to  Act  XIV  of  1848  that  that  Act  Act  XIV  of 

1848 

was  passed  in  cousequeDce  of  doubts  having  been   entertained  as 
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RULMS. 


Repealed. 


AotVoflSW, 
8.  539. 


Act  IV  of 
1882,  8.  197. 


Effect  of 
these  provi- 
sioDs. 


Standing 

commis- 

sioners. 


to  whether  the  Supreme  Court,  under  its  Charter,  had  power  on 
its  Crown  and  Plea  Sides  to  issue  a  Standing  Commission  to  take 
affidavits  and  affirmations. 

That  Act,  which,  on  the  establishment  of  the  Efigh  Court,  was 
continued  by  24  &  25  Vict.,  c.  104,  s.  11,  was  subsequently  repeal- 
ed by  Act  X  of  1877. 

In  lieu  of  the  repealed  Act,  it  is  provided  by  the  Code  of 
Criminal  Procedure,  Act  V  of  1898,  s.  539,  that  "  affidavits  and 
affirmations  to  be  used  before  any  High  Court,  or  any  officer  of 
such  Court,  may  be  sworn  and  affirmed  before  such  Court,  or  the 
Clerk  of  the  Crown,  or  any  Commissioner  or  other  person 
appointed  by  such  Court  for  that  purpose,  or  any  Judge  or  any 
Commissioner  for  taking  affidavits  in  any  Court  of  Record  in 
British  India,  or  any  Commissioner  to  administer  oaths  in  England 
or  Ireland,  or  any  Magistrate  authorised  to  take  affidavits  or 
affirmations  in  Scotland."  It  is  also  provided  by  the  Code  of 
Civil  Procedure,  s.  197,  that  "  in  the  case  of  any  affidavit  under 
this  Code,  any  Court  or  Magistrate,  (1)  or  any  officer  whom  a 
High  Couiii  may  appoint  in  this^behalf,  or  any  officer  appointed  by 
any  other  Court  which  the  Local  Government  has  generally  or 
specially  empowered  in  this  behalf,  may  administer  the  oath  of 
the  declarant." 

The  effect  of  these  provisions  is,  that  the  Commissioners  appoint- 
ed thereunder,  i.  e.,  under  both  Acts,  have  power  to  take  affida- 
vits and  affirmations,  whether  intended  to  be  used  in  this  Court 
in  any  of  its  several  jurisdictions,  or  elsewhere  under  the  Code. 

It  is  noticeable  that  it  is  no  longer  necessary  that  a  commis- 
sion should  be  issued  for  the  purpose  of  taking  an  affidavit  or 
affirmation  under  the  Code,  in  any  case  in  which  the  same  may  be 
taken  before  a  Court  or  Magistrate,  or  officer,  under  the  provi- 
sions of  8.  197. 

Besides  the  Commissioners  appointed  by  the  Court,  imder  s.  149 
of  Act  X  of  1875,  or  the  corresponding  s.  539  of  Act  V  of  1898,  and 
under  s.  197  of  the  Code  of  Civil  Procedure  to  take  affidavits 
and  affirms^tions  in  Calcutta  and  within  five  miles  thereof,— 
Commissioners  have  also  been  appointed,  with  power,  under  those 

(1)    A  Politicial  Agent  has  the  powers  of  a  District   Magistrate.— Macpherson's 
List  of  British  Enactments  in  Native  States,  p.  27. 
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Acts,  to  take  affidavits  and  affirmations,  and,  under  Act  XXXI 
of  1854,  s.  7,  to  take  the  acknowledgments  of  mai'ried  women 
in  England  and  Ireland.    See  list  of  Commissioners,  Ap.  [O], 

No  fee  is  allowed  for  taking  affidavits  or  affirmations  in  the  Fee. 
Court-house.     As   to   the   fee   allowed   for   taking   affidavits   or 
affirmations  elsewhere,  see  the  tables  of  fees,  posft. 

Duties  of  the  Official  Trustee, 

35.     The  Official   Trustee   shall   keep  the   following  Accounte. 
Accounts  and  Statements  : — 

(a.)  Register  of  Trusts,  in  which  shall  be  entered  Regi»t«r  of 
and  numbered,  with  a  series  of  consecutive  numbers, 
a  list  of  all  Trusts  which  come  into  his  office  under 
Act  XVII  of  1864,  the  dates  of  the  orders  of  Court, 
a  statement  of  the  securities  from  time  to  time  received, 
asd  the  disposal  of  the  same,  and  the  person  or  pei'sons 
to  whom  the  income  is  payable,  and,  as  far  as  shall  be 
known,  the  persons  entitled  immediately  in  remainder. 

(6.)     Cash  Book,  to  be  posted  daily,   and  a   monthly  Caah  Book. 
balance  to  be  shown  as  each  month's  accounts  are  closed. 

(  c.)    Ledger,  containing  the  account  current  of  eachLo^^g«•. 
separate  Trust,  showing  a  detailed  debit  and  credit  of  such 

Bules  35  to  45.  The  i»mmble  to  these  raleS)  dated  7th  December,  1864,  and 
signed  by  Noiman,  Officiating  Chief  Justice,  is  aa  follows  : — Whereas  it  is 
provided  by  s.  20  of  Act  XVII  of  1864,  "that  the  Chief  Justice  shaU  have 
power,  from  time  to  time,  to  make  and  alter  any  general  rules  and  orders 
cousisteDtly  with  the  provisions  of  the  above  Act,  for  the  safe  custody  of  the 
Trust  Fimds  and  Securities  which  shall  come  to  the  hands  or  possession  of 
the  Official  Trustee,  and  for  the  remittance  to  Europe  or  elsewhere  of  all 
8ums  of  money  which  shall  be  payable  or  belonging  to  persons  resident  in 
£iux>p6  or  elsewhere,  or  in  other  cases  where  such  remittances  shall  be  required, 
and  generally  for  the  guidance  and  government  of  the  Official  Trustee  in  the 
discharge  of  his  dnties ;  and  may,  by  such  rulee  and  orders,  amongst  other 
things,  direct  what  books,  accounts,  and  statements,  in  addition  to  those  men- 
tioned in  the  Act,  shall  be  kept  by  the  Official  Trustee,  and  in  what  form 
the  same  shall  bo  kept,  and  what  entries  the  same  shall  contain,  and  where 
the  same  shall  be  kept,  and  when  and  how  the  Funds  and  Securities  and 
other  the  property  belonging  to  the  Trust  of  which  the  Offici^  Trustee  is 
the  trustee  shall  be  Icept  or  invested,  or  deposited,  and  how  any  remittances 
thereof  shall  be  maqe,-"  In  pursuance  of  the  said  Act,  I,  John  Paxton 
Norman,  Officiating  Chief  Justice  of  the  High  Court  of  Judicature  at  Fort 
William  iu  Betagul,  make  the  following  rules  for  the  regulation  of  the  said  Office. 
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Account  of 
debts. 


Paas  Book. 

CommissioD 
Book. 


Register  of 
remittuices 
to  Europe. 


Account  of 
securities. 


Schedule  of 

ejusting 

Trusts. 


Trust,  distinguishing  cash  from  securities.    See  Form 
A(l). 

( d.)  An  account  of  all  debts,  not  being  due  from 
the  Government  and  secured  by  Promissory  Notes  of 
the  Government,  which  shall  have  been  due  to  any 
estate  under  the  management  of  the  Official  Trustee  for 
a  period  exceeding  one  year,  specifying  the  securities  held 
for  the  same,  the  estimated  value  thereof,  and  whether 
such  debts  are  supposed  to  be  good  or  otherwise. 

(e.)     Pass  Book  with  the  Bank  of  Bengal. 

(/!)  Commission  Book,  showing  monthly  the  amount 
of  commission  due  to  the  Official  Trustee  in  respect  of 
each  several  Trust. 

(g.)  Register  of  payments  to  the  Bank  of  Bengal 
on  account  of  sums  remitted  to  Europe  payable  through 
the  Administrator-Generars  Agent  at  the  India  Office, 
London,  specifying  the  Trusts  on  which  the  same  have 
been  remitted. 

(h.)  An  account  of  all  Government  and  all  other 
securities  in  the  hands  of  the  Accountant-General  and 
Official  Trustee  respectively.  The  Accountant-General 
or  such  person  as  he  shall  appoint  for  that  purpose,  shall 
by  his  signature  in  such  book,  acknowledge  the  receipt 
of  all  the  securities  handed  to  him  and  the  entry  of  all 
securities  delivered  over. 

(i.)  Schedule,  prepared  yearly  under  s.  22,  showing 
the  gross  amount  of  all  sums  of  money  received  or 
paid  by  him  on  account  of  each  Trust  of  which  he  is 
trustee,  and  the  balances  during  the  year  ending  on  the 
31st  day  of  December  next  before  the  day  of  delivering 

(1)  There  are  no  forms  Annexed  to  the  original  rules. 
S^  Amending  Act  2  of  1890,  and  Rules,  dated  7th  December  1869,  post. 
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such  Schedule,  and  a  list  of  all  securities  received  on 
account  of  each  of  the  said  Trusts  during  the  same 
period,  showing  which  of  such  securities  remain  under 
the  charge  of  the  OflBcial  Trustee,  and  which  of  them 
have  been  sold  or  disposed  of. 

ij.)  Schedule^  prepared  yearly  under  s.  22,  of  all  Schedule  of 
Trusts  which  shall  have  come  to  an  end,  or  of  which 
the  Official  Trustee  shall  have  ceased  to  be  the  trustee, 
and  the  property  subject  to  which  shall  have  been  paid 
or  made  over  to  the  persons  entitled  to  the  same,  or 
to  new  trustees,  specifying  the  nature  and  amount  or 
value  of  such  property,  and  the  persons  to  whom  paid 
or  made  over  to  be  drawn  up  as  per  Form  B  annexed  (1). 

36.  Whenever    the    cash  balance   belonging  to  any  investment 
Trust  shall  amount  to  "i^pees  five  hundred,  after  providing  balance. 
for  ascertained  current  demands,  it  shall  be  invested  by 

the  Official  Trustee  in  Government  securities. 

37.  The    Official   Trustee    shall  not  retain    in   his^*«^i°^^' 

cess  of  Rs. 

hands   a   larger   sum    in  cash  than  rupees  1,000.     Any  ^»^^- 
excess  beyond  this  amount  shall  be  lodged  to  his  credit 
in  the  Bank  of  Bengal. 

38.  Every   payment   charged  in   his   general  Cash  Voucher. 
Account  shall  be  supported  by  a  corresponding  voucher. 

39.  The  Official  Trustee  shall  make  his  remittances  Remittances 
on   account  of  parties  in  Europe  to  the  treasury  at  the       ^^^' 
India  Office  by  Government  Bills,  at  such  rates  as  the 
Government  shall  from  time  to  time  allow. 

40.  All  Government  and  other  negotiable  securities  Securities 

•__  how  tjo  he 

transferred  to  the   Official   Trustee  shall   be   specially  endorsed. 
endorsed   to   him   by   his  name   of  office,    and    on  all 
securities  vested  in  him  under  s.    10  shall   be   endorsed 

(1)  There  are  no  forms  annexed  to  the  original  rules. 
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a  memoraDdum  signed  by  the  Official  Trastee,  stating 

that  such  securities  have  become  vested  in   him    under 

the  provisions  of  the  said  enactment. 
Oovernment        41.    All  the  Government  securities  standingin  the  name 
whereto u      of  the  Official  Trrcstee  shall  he  deposited  in  the  Financial' 

Department  mth  the  Accountant-General  to  the  Govei^n- 

ment  0/  India. 

Bepesded  by  Rule  46,  post, 
atYi  how0  b€     42.     No    securities    deposited  with  the   Accountant- 

witJidrcitcn, 

Gerierol  shall  he  removed  Jrom  his  custody  for  the  purpose 
of  sale  or  otherwisCy  except  at  the  request  of  the  Official 
Trustee  under  and  hy  an  order  signed  hy  a  Judge  ofth^ 
High  Court  specifying  the  puipose  of  such  removal 
Repealed  by  Rale  45,  poet 

Procedure  43.     Mor  the  purposc  of  draiving  interest  on  the  Govern- 

to  he  drawn     mcut  paper  SO  deposited  as  aforesaid  four  tim£Q  in  each 

on  Oovem-  •  . i  t  v  .t  7 

num  securi-    tfcary  VIZ.,  on  the  day  of  ,  the  day 

of  ,  the  day  of  ,  and  the  day 

,or  oftener,  if  necessary,  the  Official  Ti^ustee 
shall  present  to  the  Accountant-General  a  list  of  all 
Government  papers  deposited  in  the  custody  of  the  Ac- 
countant' General  on  which  any  interest  shall  he  then  due^ 
with  the  numbers  and  dates  thereof  respectively,  and  the 
Accountant-General  shall  certify  that  the  several  papers 
therein  mentioned  are  in  his  custody,  and  issue  a  wan^ant 
for  tlie  interest,  and  upon  the  production  of  such  wai^ai%t 
the  Bank  of  Bengal  shall  pay  the  amount  thereof  to  the 
credit  of  the  Official  Trustee,  and  the  Accountant-General 
shall  cause  the  several  papers  in  respect  of  the  interest  on 
tvhich  such  xvai^ant  has  heen  given  to  he  stamped  with  ct 
stamp  indicating  the  date  Up  to  which  he  has  issued  such 
warrant  for  the  interest  thereon. 
Repealed  by  Rule  45,  post 
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44.  (a.)     The  accounts  of  the  OflScial  Trustee  shall  Recounts  to 

^     '  b6  audited. 

be  audited  once  in  every  year  by  the  auditors  appointed 
under  Act  XVII  of  1864,  and  in  order  to  the  timely 
preparation  of  the  Schedule  which  is  provided  for  by 
s*  22  of  that  Act,  the  said  accounts  shall  be  closed  yearly 
up  to  the  31st  December. 

(b,)  The  expenses  of  audit,  &c.,  shall  be  divided  among  Expenses  of 
the  whole  of  the  Trusts  under  the  management  of  the 
Official  Trustee  by  a  percentage  rate  on  the  amount  of  the 
annual  income  of  such  estates,  omitting,  in  such  calcula- 
tions, all  incomes  or  parts  of  incomes  being  less  than  100 
rupees. 

45.  Whereas,    in  consequence  of  alterations  in  the  Rules  resciu- 
Financial    Department   of  the  Government  of  India,  it 

has  become  necessary  to  amend  the  rules  made  on  the  7th 
December,  1864,  for  regulating  the  office  and*duties  of 
the  Official  Tustee  of  Bengal, — it  is  ordered  that  rules  7, 8, 
and  9  (1)  of  the  said  rules  be,  and  the  same  are  hereby, 
rescinded ;  and  it  is  further  ordered  that  the  following 
rule  be  substituted  for  the  said  rules,  that  is  to  say — 

All  Government  and  other  negotiable  securities  stand-  securities  in 
ing  in  the  name  of  the  Official  Trustee,  shall  be  deposited  J^e  oXtaf 
in   the   Bank   of  Bengal,  and  no  securities  so  deposited  ^^^°^ 
with  the  said  Bank  shall  be  removed  from  its  custody   for  ^®„^7^„j 
the  purpose  of  sale  or  otherwise,  except  at  the  request  of  Sra^'with- 
the  Official  Trustee,  under  and  by  an  order  signed  by  a  ^^^  ^^^^^ 
Judge  of  the  High  Court  specifying  the  purpose  of  such 
removal. 

An  order    for    the   removal   of  securities,  formerly  obtained  on   a  pj^ctice 
certificate   of   the  Official   Trustee,   must   now   be   applied   for  by  a 
verified  petition. 

See  rules  of  procedure  for  the  appointment  of  the  Official  Trustee,  post 

Rule  45,  dated  30th  July,  1866. 
(1)  Rules  41,  42,  and  43,  supra. 
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Days. 
How  days  are      46.     In    all   cases  in  which  any   particular  number  of 

to  be  reckon-  *^      ^^ 

^'  days,  not  expressed  to  be  clear  days,  is  prescribed  by  the 

rules,  or  practice  of  this  Court,  the  same  shall  be  reckoned 

.  exclusively  of  the  first  day,  and  inclusively  of  the   last 

]  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 

;  Christmas-day,  or  Good-Friday,  in  which  case   the  time 

shall  be  reckoned  exclusively  of  that  day  also. 

By  the  Geueral  Clauses  Act  I  of  1868,  s.  2,  cl.  4,  "year"  and  "  month"   shall 
respectWely  mean  a  year  and  mouth  reckoned  according  to  the  British  Calendar. 

Existing^Eules  continued. 

Rules  of  47.     All  rules  which  at  the  time  of  the  abolition  of  the 

CoSrt  c^nti-  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal 
as^appi^aw^  wcrc  in  forcc  in  that  Court,  shall,  so  far  as  the  same  are 
consStent  applicable,  be  continued  as  rules  of  the  High  Court  with  * 
Vict.,^  m!  I'egard  to  all  matters  in  which  that  Court  has  original 
Patent,^r*^  jurisdiction,  civil  or  criminal,  except  so  far  as  the  same 
VIII  of  1859.  jj^^y  y^^  contrary  to  the  provisions  of  the  Act  24   &    25  ' 

Vict.,    c.    104,  or  the  Letters  Patent  granted  in  pursu-  ; 

ance  thereof,  or  to  the  provisions  of  Act  VIII  of   1859,  | 

or  as  the  same  have  been,  or  shall  hereafter  be,  altered  or  ' 

modified  by  the  Court. 

48.     Repealed  hy    the  Appellate   Side  Rules,  dated 
1st  May,  1891,  post. 

Rules  in  force      49.     All  rulcs  which  wcrc  in  force  in  the  High  Court 
wmber,  1865,  on  the  31st  December,  1865,  shall  continue  in  force  until 
contmued.      farther  orders,  except  as  far  as  they  have  been  altered  in 
regard  to  the  grants  of  probate  and  letters  of  administra- 
tion by  Act  X  of  1865. 

Repealed,  so  far  as  it  relates  to  the  Appellate  Side,  by  its  inUes 
dated  1st  Hay,  1891. 

See  rule  65,  post. 

Rules  47  and  48,  dated  1st  January,  1865. 

Rule  49,  dated  2nd  January,  1866. 
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I     50.     All  rules  of  practice  under  Act  VIII  of  1859  (1)  ^^^^^^ 
'  and  Act  XXIII  of  1861  (1)  issued  by  the   late   Sudder  ^^|?jf^^/^* 
Court  or  by  the  High  Court  at  Fort  William  in  Bengal,  ^^^;^"^- 
which  were  in  force  on  the  30th  September  last,  shall,  so 
far  as  the  same  are  applicable,  be  continued  as  the  rules 
of  the  said  High  Court  under  Act  X  of  1877,  except  so 
far  as  the  same  may  be  contrary  to  the  provisions  of  that 
Act,  or  as  the  same  shall  hereafter  be  altered  or  modified 
by  the  Court.  All  rules  thus    continued  which   refer  to 
"  regular  appeals  "  shall  be  held  to  apply  to  appeals  from 
original  decrees  under  the  new  Code,  and  all  those  which 
refer  to  "  special  appeals"  shall  be  held  similarly  to  apply  * 
to  appeals  from  appellate  decrees  under  that  Code. 

Repealed^  so  far  as  it  relates  to  the  Appellate  Side,  by  its  rules 
dated  Ist  May,  1891. 

Judges  and  Courts. 

51 .  All  powers  and  functions  which  are  vested  in  this  Powera  of  a 
Court  by  the  Letters  Patent  constituting  the  Court,  and  or^Dfvieion* 
which  are  not  otherwise  expressly  provided  for   by   the  ^^^^^ 
rules  of  the  Court,  may  be  exercised  by  a  single  Judge  or 

by  a  Division  Court  consisting  of  two  or  more  Judges. 
See  el.  36  of  the  Letters  Pateut,  1865,  supra. 

52.  All  such  business  as  was  fomerly  heard  and  deter-  Appellate 
mined  by  one  Judge  of  the  Sudder  Court,  may  be  heard  foiH^  ^' 
and  determined  by  one  Judge  of  the  High  Court.  ^^^^'^^ 

53.  A  Court  for  the  exercise  of  the  ordinary  original  courts  of  on- 
civil  jurisdiction  of  this  Court  may  be  held   before   one  S<Hcti^on. 

Rule  50,  dated  10th  January,  1878. 
Rule   51,  dated  10th  March.  1865. 
Rules  52  to  60,  dated  Ist  January,  1865. 

(1)  Both  these  Acts  have  been  repealed  by  s.  8  of  Act  X  of  1877  except  as 
provided  by  s.  99A,  and  except  as  to  proceedings  prior  to  decree  in  '  any  suit 
matituted  or  appeal  presented  before  let  October,  1877,  or  as  to  proceeding 
after  decree  commenced  and  still  pending  at  that  date. 
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Judge,  or   before  two  or  more  Judges,  and  two  of  such 

Courts  may  sit  at  the  same  time. 
un*!l^jSd'^^tJ|      ^*-     ^"^  Judge  may  refer  any  matter  for  the  decision 
two  Judges.  I  of  two  Judges. 

Double  or  55.     If  in  a  Court  of  original  iurisdiction  held  before 

casting  vote.  °  •' 

two  Judges  there  be  a  difference  of  opinion,  the  Chief 
Justice,  or  in  his  absence  the  senior  Judge  present,  shall 
have  a  double  or  casting  vote. 

See  el.   36  of   the   Letters  Patent,  1865,  supra,  superseded 
by  8.  575  of  the  Code  of  Civil  Procedure. 
Appeals  from       56,     Appeals  from  the  dccision  of  ouc  Judge   in  the 

original  juris-  ,  *"  *"  ^  ^    ^  ... 

dicUon  to  two  exercisc  of  ordinary  original  civil   jurisdiction   shall  be 

Judges;  and  . 

re-hearing  in   heard  and  determined  by  at  least  two  other  Judges,  and 

case  of  differ-    .  jiiTi  i  --i  ii»* 

enoeof  opi.  lu  caso  the  two  Judgcs  who  exercise  the  appellate  juris- 
diction differ  in  opinion,  they  may  direct  that  the  case 
shall  be  re-heard  before  a  Division  Court  consisting  of 
themselves  and  some  other  Judge  or  Judges,  and  if  no 
such  order  be  made,  the  decision  shall  be  affirmed. 
Appeals  from  57.  Appeals  from  the  decision  of  two  Judg  in  the 
diction  to       excrcise   of  ordinary   original  civil  jurisdiction  shall  be 

heard  by  a  Division  Court  consisting  of  three  Judges. 

Couruof  on-       58.     A  Court  for  the  exercise  of  the  ordinary  original 

nai  juriadic-    Criminal  juHsdictiou  of  this  Court  may  be  held  before  one 

Judge,    and  two  or  more  Courts  may  sit  at  one  time,  in 

each  of  which  there  shall  be  one  Judge. 

Division  59.     A  Division  Court  for  the  hearing  of  criminal  ap- 

Courtforthe  .    i       p  x  t    j 

hearing  of      peals  may  consist  of  two  or  more  Judges. 

criminal  ap- 
peals. 

Reference  of        60.     Appeals  ou  the  Criminal  Side  of  the  Appellate 
^s^to  D?Ti-  Branch  of  the  Court,  which  are  in  the  first  instance  heard 

before  one  Judge,  may,  if  he  think  fit,  be  referred  to  such 

Division  Court. 

Rule  66  has  been  repealed  by  a  rule,  dated  6th  December,  1890  po9t.  And  with 
reference  to  rules  61  to  60,  see  the  Appellate  Side  rules  relating  to  the  constitution 
of  Benches,  dated  31st  March  1891,  post. 
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£xQ££dme^in  Civil  Cases. 

61.  Until  further  rules  shall  be  made  by  this  Court  in  Regulation 
pursuance  of  the  authority  conferred  by  s.  37  of  the  ings  in  civil 
Letters  Patent,  dated  the  28th  day  of  December,  in  the 

29th  year  of  the  reign  of  Her  Majesty  Queen  Victoria, 
all  proceedings  in  civil  cases  which  shall  be  brought 
before  the  Court,  except  proceedings  in  its  Admiralty, 
Vice- Admiralty,  and  Matrimonial  Jurisdiction,  and  in 
its  Original  Testamentary  and  Intestate  Jurisdiction, 
shall  be  regulated  by  Act  VIII  of  1859  (I)  and  Act 
XXIII  of  1861  (I),  and  by  such  other  Acts  and  by 
such  rules  and  orders  of  the  High  Court  as  were 
in  force  and  regulated  the  procedure  of  the  said  Court  at 
the  time  of  the  publication  of  the  sad  Letters  Patent, 
except  so  far  as  the  same  are  at  variance  with  the  provi- 
sions of  the  said  Letters  Patent. 

62.  The  procedure   in   civil    cases    which    shall   be  ^ej^^^^^^^ 
brought  before  the  Court  in  the  exercise  of  its  admiralty,  ^nd  vTJT^^^ 
vice-admiralty,    or    matrimonial    jurisdiction    shall    be  -^^inairaity 
regulated,   so   far   the   circumstances   of    the  case  will  matters  ma- 

^  trimonial. 

admit  by  Act  VIII  of  1859  and  Act  XXIII  of  1861  (1). 

63.  In  cases  in  the  exercise  of  admiralty  or  vice-  ^/^^mlraity 
admiralty  jurisdiction,  in  which  a  ship,  or  a  ship  and  ^'l^J^^p^J^" 
cargo,  have  been  or  are  to  be  proceeded  against  or  arrested,  <^««<^*"8« 
or  in  which  goods  only  have  been  or  are  to  be  proceeded 
against  or  arrested,  either  for  the  purpose  of  proceeding 
against  the  goods  or  the  freight  due  thereon,  or  in  which 
property  shall  have  been  or  shall  be  arrested,  and  no  party 
shall  have  appeared  or  shall  appear  at  the  return  of  the 
warrant,  and  in  all  other  cases  in  the  exercise  of  admi- 
ralty or  vice-admiralty  jurisdiction  in  which,  the    rules 

Rules  61  to  74,  dated  4th  April,  1866. 
(1)  See  note  (i)  to  rule  50. 
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contained  in  Act  VIII  of  1859  (1)  are  not  applicable,  the 
practice  and  procedure  shall  be  regulated  as  nearly  as 
possible  by  the  rules  and  regulations  made  and  ordained 
by  order  of  his  late  Majesty  King  William  the  Fourth 
in  Council  in  pursuance  of  the  2nd  Will.  IV,  c.  51,  and 
touching  the  practice  to  be  observed  in  the  several 
Courts  of  Vice- Admiralty  in  the  Colonies,  except  so  far 
as  such  rules  may  be  inconsistent  with  the  24  &  25 
Vict.,  c.  104,  or  of  the  said  Letters  Patent. 

See   note    under  caluse    32  of    the  second   Letters   Patent, 

In  suits  for         §4^     Jq  guJts  for  mariners'  wages  brought  before  the 

wages  any  ^  ^  °  ^  , 

number  of      Court   in   the   exercise   of   admiralty  or  vice-admiralty 

mariners  may  ,       ,      ,      ,  .  j   •    •      1 

join.  jurisdiction,  any  number  of  mariners  may  proceed  jomtly 

in  one  action. 
ReguUtion  of      §5.     The  procedurc  in  all  cases  which  shall  be  brought 

proceedings  *  ^  ^  ^ 

in  matters      bcforc  the  Court  in  the  exercise  of  its  original  testament- 
testament-  ^  ....  ^— — *-. 
ary  and  intes-  ary  and  iutcstatc  jurisdictiou  shall  be  regulated,  as  far  as 

the  circumstances  of  the  case  will  admit,  by  the  rules  of 

procedure  laid  down  in  thelndian  Succession  Act  of  1865, 

whether  the  Act  itself  applies  to  the  case  or  not  ;and  in 

cases  to  which  such  rules  are  inapplicable,  the  procedure 

shall  be  regulated  by  Acts  VIII  of  1859  and  XXIII  of 

1861. 

See  note  under  clauses  22  and  23  of  the  charter  of  the  Supreme 
Court,  aivpra, 

AdypcsiiiS^^Yah^lSf  ctnrf  Attorneys. 
Admission  of  66.  All  pcrsous  who  at  the  time  of  the  publication  of 
the  said  Letters  Patent  were  Advocates  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  are 
approved,  and  are  now  admitted,  and  shall  be  enrolled,  as 
Advocates*of  this  Court. 

See  note  (1)  to  rule  50. 


Advocates. 


Digitized  by 


Google 


ORIQINAL  SIDE.  95 

67.  All  persons  who  at  the  time  of  the  publication  Admission  of 
of  the  said  Letters  Patent  were  Vakeels  of  the  said  High 
Court,  are  approved,  and  are  now  admitted,  and  shall  be 
enrolled,  as  Vakeels  of  this  Court. 

68.  All  persons  who  at  the  time  of  the  publication  of  Admission  of 

Attorneys. 

the  said  Letters  Patent  were  Attorneys  of  the  said  High 
Court,  are  approved,  and  are  now  admitted,  and  shall  be 
enrolled,  as  Attorneys-at-Law  of  this  Court. 

69.  All  such  Advocates,  Vakeels,  and  Attorneys-at-  Rank  and 
Law  shall  be   enrolled  in  this  Court  in  the  same  order  as  Advoca*^  ^ 
that  in  which  they  were  enrolled  in  the  said  High  Court  Attoraey^ 
under  the  former  Letters  Patent,  and  they  shall  respec- 
tively have  the  same  rank  and  precedence  in  this  Court 

as  they  lawfully  had  at  the  time  of  the  publication  of  the 
.said  Letters  Patent. 
See  note  under  rule  82,  post, 

70.  Advocates  of  this  Court  may  appear  and  plead  for  Advocates 
suitors  in  any  branch  of  the  Court,  civil  or  criminal.       ^Ypiead^ 

any  branch  of 

71.  Vakeels  may  appear,  act,  and  plead  for  suitors  in  vakeeis  not 
this  Coart,  provided  that  they  shall  not  appear,  plead,  or  J^^^^^^?^^ 
act    for   any   suitor   in    any  matter  of  ordinary  original  ^^^^  JrT^h' 
jurisdiction,  civil  or  criminal,  or  in  any  matter  of  appeal  ©  rtain  exoept- 
fR5m' any' case   of  ordinary   original   civil  jurisdiction,  p^I*'"^™ 
unless,  upon  appeal  from  a  judgment  in  a  case  of  such  jurisdiction. 
original  civil  jurisdiction,  a  question  of  Hindu  or  Maho- 

medan  law  or  usage  shall  arise,  and  unless  the  Court  or 
a  Judge  thereof  shall  think  fit  to  admit  a  Vakeel  or 
Vakeels  to  plead  for  any  suitor  or  suitors  in  that  case.  In 
such  case  the  Vakeel  or  Vakeels  so  admitted  may  plead 
accordingly. 

72.  A  Vakeel  shall  be  at  liberty  to  appear,  act,  and  VakeeUmay 
plead  in  any  case  removed  under  the  provisions  of  s.  13  of  »•  i^of  the 
the  said  Letters  Patent.  Patent. 
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Rules  71  and       73.     Every  Attorney  who  has  been  admitted  and  en- 
to  Attorneys  roUed  as  a  Vakeel,  shall,  in  his  character  of  Vakeel,   be 
Vakeels.  ^   bound  by  rule  71,  and  be  entitled  to  the  privilege  granted 
to  Vakeels  by  rule  72. 

74.     Attorneys  admitted  as  Vakeels  shall  not  thereby 
be  deprived  of  their  powers  as  Attorney s-at-Law. 


Attorneys 
admitted  as 
Vakeels  not 
deprived  of 
their  powers 
as  Attorneys. 

An  Attorney's 
privilege 
under  Act  XX 
ofl865,  s.  46, 
is  determined 
by  disenrol- 
ment. 


Name  of  At- 
torney  when 
removed 
from  roll  of 
Attorneys,  to 
be  also 
removed 
from  roll  of 
Vakeels, 

Notification 
of  disenrol- 
ment. 


75.  Under  the  provisions  of  s.  46  of  Act  XX  of 
1865  (The  Pleaders'  and  Mookters'  Act),  Attorneys 
whose  names  are  on  the  roll  of  the  High  Court  are  privi- 
leged as  such  to  practise  in  all  Courts  other  than  the  High 
Court  and  in  the  Revenue  Offices.  Such  privilege  exists 
only  so  long  as  an  Attorney's  name  is  ©n  the  roll  of  the 
High  Court,  and  in  all  cases  in  which  for  any  cause  the  . 
name  of  an  Attorney  has  been  or  shall  be  struck  off  from 
the  roll  of  Attorneys, the  privilege  aforesaid  willjip^o^ac^o, 
cease  and  determine  as  far  as  such  Attorney  is  concerned. 

76.  In  all  cases  in  which  an  Attorney,  who  has  been 
admitted  as  a  Vakeel  of  the  High  Court,  has  been  or  shall 
be  struck  off  the  roll  of  Attorneys,  his  name  also  shall  be 
struck  off  the  roll  of  Vakeels. 

77.  In  all  cases  in  which  an  Attorney  has  been  or 
shall  be  struck  off  the  roll  of  Attorneys,  a  notification 
of  the  fact  shall  be  sent  by  the  Registrar  of  the  High 
Court  on  the  Original  Side  to  the  Registrar  on  the 
Appellate  Side  of  the  Court,  to  the  Board  of  Revenue, 
and  to  all  Courts  subordinate  to  the  High  Court. 

Rules  75,  76,  and  77,  dated  12th  February,  1868, 
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.  -     -  Advocates. 

78.  Any   person  who  is  entitled    to  practise   as  a ?"*^^^<^*»?° 

•^      "^  ^  for  adtuisaioD 

Barrister  in  England  or  Ireland,   or  as   an  Advocate  in  ^  Advocates., 
the    principal    Courts   of    Scotland,    who    is   of  good 
character  and  who  intends  to  practise  in  this  Court,  may 
be  admitted  as  an  Advocate  of  this  Court. 

79.  The    mode   of  applying    to  be   admitted   asanMwieof 

.  applying  for  • 

Advocate  of  this' Court  shall  be   by    letter,  stating  the  admiasiou. 
date  on  which  the  applicant  was  called  to  the  bar,   and 
that  it  is  his  intention  to  practise  in  this   Court.     The 
letter  shall  be  addressed  to,  and  left  with,  the  Registrar  Letter  and 

documenta 

of  this   Court,   in    its  Original   Jurisdiction,    together  to  be  left 

'  ^  >  &  with  the 

with —  Registrar. 

(1)  A  certificate  showing  that  he  is  entitled  to 

practise  as  a  Barrister  in  England  or  Ire- 
land, or  as  an  Advocate  in  the  principal 
Courts  of  Scotland. 

(2)  Testimonials  to  character. 

80.  The  Registrar  shall    circulate   the   ktter,    with  4^^,^,*^ 

o  '  circulated 

the   other   documents   to  be  left  with  him,  to  the  Chief  l»y  ^°\ to 

the  Judges.    * 

Justice  and  Puisne  Judges. 

81.  Every  person,  on  being   admitted   and   enrolled  ^tiScate of 

•^    *^  .  .  admiBsion.       , 

as  an  Advocate  of  this  Court,  may,  without  the  pay- 
ment of  any  fee,  besides  the  admission  fee,  obtain  a 
certificate  of  admission  under  the  signature  of  the  Re- 
gistrar and  the  seal  of  the  Court. 

82.  Any  Advocate  of  this  Court  may,  on   the   pay-  ^.^^?^^ 
ment  of  a  fee  of  R5  (to  be  paid  by  means  of  Court-fees  the  rou  of 

^  '•  "^  ,  Advocates. 

Stamps),  obtain  a  certificate,  under  the  signature  of  the 
Registrar  and  the  seal  of  the  Court,  that  his  name  is 
borne  on  the  roll  of  Advocates  of  this  Court. 

83.  The   Registrar   of  this   Court,   on  its  Original  ^J^J'S;^  ^ 
Side,  shall  have  the  custody  and    care   of    the   rolls   or  \ 

13 


.  care  of 
the  rollB. 
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Impectioii. 


Oath  of 
aUegiaDoe. 


Pre  audience. 

Advocate- 
Qeneral. 


Barrieters 

before 

Vakeels. 


JnUr  te» 


Eutiilad  to 
appear  and 
plead,  but 
not  to  act ; 


Or  to  make 

a  contract  of 

hiring, 

or  to  sue  for 

fees. 


RULSS. 

books  wherein  persons  are  enrolled  as  Advocates,  and 
shall  enrol  the  name  of  every  pei^son  who  shall  be  ad- 
mitted an  Advocate,  with  the  date  of  his  admission,  in 
alphabetical  order,  in  a  roll  or  book  to  l>e  kept  by  him 
for  that  purpose,  to  which  roll  or  book  all  persons  shall 
have  free  access  without  fee  or  reward. 

84.  Every  Advocate,  l^efore  he  be  admitted,  and  his 
name  enrolled  in  this  Court,  shall  take  the  oath  of  allegi- 
ance. 

The  Advocate-General  and  Officiating  Advocate-General  for 
the  tirae  being  are  entitled  to  similar  pre-audience  as  the  Attor- 
ney-General in  England. — Bourke,  O.  C,  224. 

Barristers  have  the  right  of  pre-audience  before  Vakeels. — 
Special  Appeal,  No.  2607  of  ISeS—Kawiajyroskdd  v.  RamUd 
Sookocl — Peacock,  C.  J.,  and  Phear,  J.  (Bayley,  J.,  dissenting). 
See  judgment  of  Peacock,  C.  J.,  Ap.  [ZZ].  See  also  the  judg- 
ments of  the  other  Judges,  10  Sev.,  39. 

Banisters,  inter  se^  take  precedence  according  to  the  date  of 
call  to  the  bar.— Special  Appeal,  No.  2507  of  1868,  Kamta- 
proshad  v.  Rumlol  Sookool,  A  p.  [ZZ],  j^f^t. 

An  Advocate  of  the  High  Court  is  eutitled  to  appear  and  plead 
on  the  Appellate  Side,  but  not  to  file  an  appeal  in  the  Registrai*'« 
Office. — Bam  Tamck  fitirick  v.  Sidessoree  Doasee,  13  Suth.,  C. 
R,  60.  But  a  petition  of  appeal  in  a  criminal  case  may  be 
presented  by  any  person — In  re  Suhba  Aitala,  L  L.  R.  1  Mad.  304. 

A  BaiTister,  enrolled  as  an  Advocate  of  the  High  Court,  is 
incapacitated  from  making  a  contract  of  hiring  as  an  Advocate, 
and  cannot  maintain  a  suit  for  the  recovery  of  his  fees — Smith 
V.  Ouneshu  Lai,  3  N.  W.  R.,  S'6. 

Previous  rules  for  the  admission  of  Advocates,  dated  Ist  July 
1874,  repealed  and  rules  79  to  83  passed,  with  effect  from  Ist 
March  1890. 

Rule  84  IB  a  rule  of  the  Supreme  Court.  It  was  for  a  time  treated  aa  superseded 
by  the  OatTis  Act,  X  of  1876,  but  the  question  was  subsequently  considered,  and 
it  was  resolved  that  this  rule  should  be  treated  as  still  in  force. 

As  to  the  rights,  privileges,  exemptions,  Ac,  of  Advocates,  See  Belchambers'  Prac- 
tice, p.  6,  et  acq. 
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A  Barrister's  incapacity  to  recover   fees  does  not  extend   to  Except  for 
extra-profe«si6nal  services ;  and  where,  as  in  Burmah,  a  Barrister  profeMional 
acts  both  as  an  advocate  and  in  other  capacities,  the  remunera-  services. 
tion   claimed   by   him   ought   to  be  divided  into  two  parts,  and 
while  in  that  part  of  his  services  in  which  he  acts  as  au  attor- 
ney, he  should  be  allowed  to  receive  fees  not  very  much  in  excess 
of  those  allowed   in   Calcutta,  no  attorney's  charges  whatever 
should  be  allowed  for  the  extra-professional  part  of  his  services ; 
the  commission  or  other  allowance  made  for  such  services  being 
the  only  proper  remuneration  for  them. — The  Land  Moi^tgage 
Bank  of  India,  Limited  v.  ElTues,  25  Suth.,  332. 

An  Advocate  cannot  appear  at  the  hearing  of  a  Reference  from  Cannot 
the  Calcutta  Court  of  Small  Causes    on   the   instruction   of   a  without  the 
Pleader  of  that  Court.     "  We  think  that  the  instructing  Counsel  IS^Mto" 
in  a  case  of  this  kind,  which  is  now  in  this  Court,  is  acting  for  "^^y- 
a  suitor  in  this  Court,  and,  under  the  10th  clause  of  the  Letters 
Patent,   that  can   only   be  done  by  an  Attorney." — Moran  and 
Go,  V.  Dewan  AU  Sevang,  Court  Minute-book,  February  7th,  1872 
Couch,  C.  J.,  and  Markby,  J. 

I      An  Advocate  may  appear  at  the  hearing  of  an  appeal  from  the  f^^^^^^ 
mofussil  on  the  direct  instruction  of  the  suitor,  and  without  the  the  mofuasiL 
intervention  of  a  Vakeel   or  an  Attorney. — Oohivdo   Clmnder 
Dutt  v.  Hendry,  14  B.  L.  R.,  Ap.  12. 

A  Barrister,  not  enrolled  as  an  Advocate  of  the  High  Court,  when  liable 
nor  specially  authorized  to  plead  in  the  Sessions  Court,  having  J^r^JJJ^  ^f 
accepted  a  vakalatnamah   to  defend   a  charge   in   the   Sessions  foee. 
Court,  and  having  failed  to  appear  on  the  day  to  which  the  trial 
was  adjourned,  was  held  liable  to  be  sued  for  the  recoverj^  of  the 
amount  of  the  fee  paid  to  hxm.—Kristna  Row  v.  Mutukistna, 
4  Mad.  R.,  244. 

It  is  improper  for  an  Advocate  to  endeavour  to  influence  a  improper  to 
Court  by  reference  to  the  view  which  the  Appellate  Court  may^J^»^^^ 
take  of  its  i^Yoceedmg3,—Juggemath  Sahoo  v.  Syud  Mahomed 
Hosaein,  15  Suth.,  C.  R     173,  Norman,   Officiating  C.   J.,  and 
Ainslie,  J. 
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Attorneys. 

Admiwion  *85.     Any  attorney   or   solicitor   of    Her  Majesty's 

exammfttion    Superior  Courts  of  Law  or  Equity  in  England  shall  be 

TOiiljito^f  ^^  entitled  to  be  admitted  as  an   attorney  of  this  Court, 

SuperiOT**^^"  without  service  or  examination   in  India,  on  production 

E^gui^d"       of  his  certificate  of  admission   in  such  English  Courts, 

and  of  a  certificate  that  his  name  is  still  borne  on   the 

rolls  of  such  Courts,  and  also  on  producing  satisfactory 

testimonials  to  his  good  character. 

Admission  ^^'     ^^  attorney  of  the  High  Court  of  Madras  or  of 

without   '     the  High  Court  of  Bombay,  shall   be  entitled   to  be 

eXAmniatioti,  o  •'  ' 

«|.»t<»''ney  of  admitted  as  an  attorney  of  this  Court :  provided   that 

High  Court  of  /  .... 

Madras  or      he  shall  producc  a  Certificate  of  admission  in   either  of 

Bombay.  *•  ^  •  •  mi 

•  the  said  Courts,  and  a  certificate  that  his  name  is  still 
borne  on  the  rolls  thereof,  and  shall  also  produce  satis- 
factory testimonials  to  good  character,  and  shall  more- 
over satisfy  the  Court  that,  previous  to  his  admission 
as  an  attorney,  he  had  served  under  articles  of  clerk- 
ship to  some  attorney  or  attorneys-at-law  for  the  full 
term  of  five  years. 

,j  .  .  87.     Any  solicitor  of  the   High  Court  of  Judicature 

Admission,  •'  o 

after examina-  Jn  Ireland  shall  be  entitled  to  be  admitted  as  an  attorney 

tion,  of  ^  ^  \ 

attprneyor     of  this  Court :  provided  that  he  shall  produce  a  certi- 

sohcitor  of  tfhe  ^  .      .         .  . 

HighCour^.    ficatc  of  adiuissiou  in  such  Court,  and  a  certificate  that 

of  Judicature 

iulreknd.  «  The  preamble  to   rules  85   to  134,  dated   28rd   July,   1880,18  as  follows:— 

"  Whereas  it  is  expedient  to  consolidate  the  rules  relating  to  the  admission  of  attor- 
neys in  this  Court  and  alter  the  same  so  as  to  entitle  the  attorneys  of  this  Court  to 
the  benefit  of  The  Colonial  Attorney's  Relief  Act,  it  is  ordered  as  follows  : — 

"At  the  Court  at  Balmoral,  on  the  25th  of  October  1881,  Her  Majesty  was 
pleased,  with  the  advice  of  Her  Privy  Council,  to  order  that  The  Colonial  Attorney's 
Relief  Act  shall  come  into  operation,  as  to  the  territories  acUninistered  by  the 
Lieutenant-Governor  of  Bengal,  from  and  after  the  date  of  the  publication  of  this 
order  in  Council  by  the  officer  or  officers  administering  the  Government  of  the  said 
territories."     CaUutta  QazeiU,  January  25 th,  1882,  PArt  1,  p.  103. 

Under  the  Colonial  Attorney's  Relief  Act,  20  and  21  Vic,  cap.  3^,  as  amended 
by  37  and  38  Vic,  cap.  41,  on  attorney  of  this  Court,  admitted  after  having  duly 
served  undq;'  articles  of  clerkship  to  an  attorney-at-law  for  the  space  of  five  years, 
and  after  having  passed  an  examination  to  test  his  qualification,  and  who  has  been 
in  actual  practice  as  an  attorney  for  the  period  of  seven  years,  is  entitled  to  lie 
admitted  an  attorney  of  Her  Majesty's  Superior  C(»urt8  in  England,  without  service 
or  examination. 
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his  name  is  still  borne  on  the  rolls  of  such  Court,  and  shall 
give  satisfactory  assurances  of  good  character,  and  shall 
also  produce  a  certificate  signed  by  the  major  part 
of  the  Examiners  actually  present  and  conducting  the 
examination,  (one  of  them  being  the  Registrar  of  the 
Court  on  the  Original  Side,  hereinafter  mentioned  as  the 
Registrar),  that  he  has  satisfactorily  passed  an  exami- 
nation upon  the  following  subjects  : — 

(1) — The  Letters-Patent  constituting:  the  Hiefh  Subjecteof 

^    '  o  o     examination. 

Court. 
(2)— The  Code  of  Civil  Procedure. 
(3)— The  Indian  Penal  Code. 

(4) — Criminal  Procedure  on  the  Original  Side.  The  Acta  in 
(5) — The  Indian  Succession  Act.  t?^.* 

(6)— The  Indian  Contract  Act. 
(7)— The  Evidence  Act. 
(8) — The  Registration  Act. 
(9) — The  Limitation  Act. 

88.  The  examination  shall  be  conducted  by  the  Ex-  ExeminaUou 
aminers  appointed  under  rule  26,  (1)  for  the  examination  be  conducted, 
of  persons  applying  to  be  admitted  as  attorneys  of  this 

Court  (hereinafter  mentioned  as  the  Examiners.) 

89.  Except  as  provided  in  the  foregoing  rules,  every  PentKi  of 

I      /»  1      •      •  •  o         o  ,     n  service. 

person,  before  admission  to  practise  as  an  attorney,  shall 
serve  a  regular  clerkship  to  an  attorney  of  this  Court, 
under  articles  of  clerkship  by  contract  in  writing  pur- 
suant to  the  rules  hereinafter  contained,  for  the  full 
period  of  five  years. 

90.  The  term  of  service  required  by  the  last  preced-  Service  may 
ing  rule  need  not  be  all  under  one  and  the  same  contract,  attorneys. 
nor   to   one   and   the   same   attorney,  but  may    be  to 

(I).     Rule  110, >)««. 
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differeot  attorneys,  either  by  virtue  of  an  assignment 
or  assignmentBy  or  by  virtue  of  successive  independent 
contraets  upon  the  dissolution  of  the  original  or  suc- 
ceeding contract. 

Lost  time.  A  derk  who  has  lost  a  portion  of  his  time   may  be  allowed  to 

'  enter  into  fresh  articles  for  such  period  as  would  make  up  the  lost 
time.  (1)    Or  for  a  sufficient  reason,  as  his   master's  death  or  ab- 
Articles  dis-    sence,  he  may  be  discharged  from  his  articles,  and  permitted  to 
Fre^h  articles,  enter  into  fresfa  articles  for  the  residue  of  the  time.  (2)    See  form 
oiSw.^  of  order  in  such  a  case.  (3)     See  rule  96  post, 

Articled  clerk      ^^  articled  clcrk  served  one  year,  one  month  and  seventeen 

after  long        Javs  Under  his  articles,  and  then,  with  his  muster's  consent,  took  em- 
break  m  '^  1  .  ■ 
service,  allow-  ployment  Under  Government.     After  an  interval  of  nme  years  he 

time  u^er      obtained  an  order  allowing  him  the  benefit  of  his  service  under 

fresh  articles,  ^^j^^   expired   articles,    and  to  serve  the    remainder  of  the  time 

under  fresh  articles.  (4)    A  similar  order  was  made  in  the  case  of 

an  articled  clerk  who  had,  with  his  master's  consent,  served  for 

over  five  years  as  a  clerk  in  the  High  Court,  after  having  served 

for  eight  months  and  four  days  under  articles.  (9) 

Intervening         The  intervening  period  between  the  discharge  of  the  original 
^Ho^d^*'       and  the  execution  of  the  fresh  ai-ticles  will  not  be  reckoned  in 
the  computation  of  service.  (6) 

Master  must  ^^*  ^^®  attorney  or  attorneys  under  whom  the 
|^^*P]^*'^ji"»  articles  shall  be  served  shall,  during  the  whole  period 
iL^haif"         ^^  ^^^^  service,  be  actually    practising   as    such   in    this 

Court   on    his   or  their   behalf,  and  not  as  clerk  to  any 

other  attorney. 

(1).  Heywawl,  In  re  11  W.  R.,  Q.  R,  67,  cit.  Fisher,  898;  Thomas,  In  re,  ib. 
841 ;  Smith  ex  parte,  28  L.  J.,  Q.  B.,  263  ;  Jivas,  ex  parte,  84  L.  J.,  Q.  B.  7.  But 
see  Keddle,  ex  parte,  84  L.  J.,  Q.  B.,  136  ;  Rogers,  ex  parte,  ib, 

(2).  Allen,  ex  parte,  8  Jur.  1169  ;  Anon,  ex  parte,  ib  ;  Cartmd,  ex  parte,  6  ib.  950, 
CarUey,  ex  parte,  12  L.  J.,  Q.  B.,  98  ;  Wilkimon,  ex  parte,  9  Dowl  320  ;  LewU,  ex  parte 
2  D  at  L.  130 ;  Darbell,  expose,  6  D.  &  L.  606  ;  Carr,  exparte,  3  Q.  B.,  447  ;  JIancock 
ex  parte,  6  Jur.  949  ;  12  L.  J.,  Q.  B.,  97. 

(8).     Bancoek  ex  parte,  ubi  tupra. 

(4).  Madean,  In  re,  Feb.  15th,  1872,  Couch,  C.  J.  See  Smith,  exparte,  28  L.  J., 
Q.  B.,  263.  »      /-     » 

(6).     Oillanders,  In  re.  Jan.  26th,  1880,  Wilson,  J. 

(6).  Brown,  ex  parte,  9  Dowl.  526  ;  johnton,  ex  parte,  2  Jur.  966  ;  WaUtM,  em 
parU,  81  L.  J.,  Q.  B.,  176. 
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92.  No  attorney  shall  be  entitled  to  take  more   than  oniy  one 
one   clerk   for  service  under  these  rules  at  one  and  the  allowed  at^one 
same  time,  nor  any  clerk  until  he  shall  have   been   him- 
self in   practice  as  an  attorney  for   at   least   seven   (H 

years. 

An  English  attorney  enrolled  as  an  attorney  of  this  Court, 
who  has  practiced  in  the  superior  Courts  in  England  for  the 
period  fixed  by  this  rule  may  take  a  clerk  (2). 

93.  No  person  who  is  not  an  advocate  of  this  Court,  Persons  not 

advocates  of 

or  a  writer  to  the  Signet,  or  a  solicitor  of  the  Supreme  thu  Court, 
Courts   of  Scotland,    or  a  procurator  before  any  of  the  the  signet,  or 
Sheriffs'  Courts  of  Scotland,  or  who  shall  not  have  been  procumtora  of 
ai'ticled   to   an   attorney   or   solicitor   of  one    of    HercourtM,or 
Majesty's  Superior  Courts  of  Law  or  Equity  in  England  ^^Tun?- 
or  Ireland,  shall  be  capable  of  service  Uiider  these  rules,  p^jmiolry 
until  he  shall  have  passed  the  B.  A.  Examination  of  the  i^EJigfior 
University  of  Calcutta,  or  the   University  of  Allahabad  iTEnSii^ 
(3),  or  the  preliminary  examination  of  articled  clerks   in  i^^^u^i"^ 
England,   or   the  first   public  examination   before   the  J^  ]^'3^.^"JJ 
Moderators  at  Oxford,  or  the  previous   examination   at  a*»n<J*r<^.jn- 

'       ^      ^        ^  .  capable  of 

Cambridge,  or  the  preHminary  examination  in  Arts  in  ^"^:*"8'*"*" 
any  of  the  Scotch  Universities,  or  the  examination  in 
Arts  for  the  second  grade  in  Durham,  or  the  Matricu- 
lation of  the  Universities  of  Dublin  or  London,  or  shall 
produce  a  certificate  of  the  Oxford  and  Cambridge 
Schools  Examination  Board  granted  under  the  regula- 
tions issued  by  the  Board  :  provided  that  persons  edu- 
cated in  Europe  who  have  not  passed  any  of  the  exa- 
minations abovementioned,  and  who  shall  appear  to 
the  Chief  Justice  and  Judges  to  have  been  educated  up 

(1)  Amended  by  rule,  dated   16th  July,  1896,  with  effect  from*  let  Jaotiary, 
1897. 

(2)  Younon,  In  re,  March  20th,  1879. 

(3)  Amended  by  rule  dated  8th  September,  1896,  with  effect  from  that  date. 
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Pei-sons 
educated  in 
England. 


Partially 
educated  in 
England. 


to  a  suflScient  standard,  may,  by  special  ordeiv  be  per- 
mitted, to, ^nter  into  articles  of  clerkship. 

Persons  educated  in  England  were  allowed  to  be  articled  on 
being  examined  by  a  Professor  of  the  Presidency  College  who 
was  for  that  purpose  nominated  by  the  Director  of  Public 
Instruction  and  approved  by  the  Court.  (1) 

A  person  educated  in  England  >vas  allowed  to  enter  into 
articles  on  satisfying  the  Judges  that  he  had  been  educated  up  to 
a  sufficient  standard  without  producing  a  local  certificate.  (2) 

In  the  case  of  a  person  educated  in  England  who  produced  a 
certificate  of  having  passed  the  Oxford  Local  examination  as  a 
Junior  Candidate,  3rd  division,  a  certificate  from  the  College  of 
Preceptors  of  having  passed  an  examination  for  the  higher  com- 
mercial class,  2nd  division,  and  a  certificate  from  the  'Principal  of 
the  General  Assembly's  College  of  having  continued  his  studies 
in  that  College, — it  was  considered  that  the  standard  of  education 
attained  by  him  was  sufficient.  (3)  - 

.  In  the  case  of  a  person  who  was  sent  to  England  in  1863 
when  he  was  between  4  and  5  years  of  age  and  attended  a  school 
in  England  for  3  years,  who  then  was  brought  back  to  India  and 
continued Jiere  till  1873  when  he  was  again  sent  to  England 
and  remained  there  for  4  years  attending  the  Western  College^ 
Brighton,  and  who  applied  for  leave  to  be  articled  under  the 
proviso  to  this  fule,  White,  J.,  expressed  the  following  opinion  : — 
"The  proviso  in  rule  9  was  intended  to  meet  the  case  ofa 
person  who  is  entirely  educated  in  Europe,  and  not  the  case 
of  one  who  is  sent  from  this  country  to  England  for  a  few  yeai-g 
and  goes  to  school  whilst  there."  The  majority  of  the  Judges 
adopted  this  opinion,  the  dissentient  Judges  b<Qing  Markby,  J., 
Pontifex,  J.,  Mitter,  J.,  and  Broughton,  J.  (4) 

A  person  who  was  "  partially  educated  in  England,"  where  he 
studied   for  the   Indian   Civil  Service,  and   who,  on  .  his  return 


(1)  WaMn$y  In  re,  February  3rd,  1878  : 

(2)  SeoU,  In  re,  March  8rd,  1879. 

(3)  Hannah,  In  re,  February  28th,  1881 

(4)  Beeby,  W.  P.,  lu  re,  July  Ist,  1878. 


Piffard,\n  re,  Aug.  26,  1878. 
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to  India,  filled  the  position  of  Professor  of  English  and  Political 
Economy  in  the  Metropolitan  Institution,  and  subsequently 
served  as  Sub-Editor  of  the  Indmn  Daily  News,  and  afterwards 
as  Assistant  Editor  of  the  Civil  and  Militai^  Gazette,  was 
permitted  to  enter  into  articles   of  clerkship.  (1) 

In  the  case  of  a  person  educated  in  England,  who  produced  a 
certificate  of  having  passed  the  Oxford  Local  Examination  as  a 
senior  candidate,  and  a  certificate  of  having  been  nominated  an 
associate  of  the  Engineering  College  at  Cooper*s  Hill  after  having 
passed  the  final  examination,  as  the  result  of  which  he  was  placed 
in  the  first  class  in  Mathematics,  it  was  deemed  that  he  had  been 
educated  up  to  a  sufficient  standard,  and  he  was  permitted  to 
enter  into  articles.  (2) 

94.     The  contract  in  writing  whereby  a  person  shall  ^*^'^  ^^^^ 
enofaofe  as  aforesaid  to  serve  as  a  clerk  to  any   attorney,  mMter,  to  be 

.  /  •"  61ed  witliiu 

shall  be  filed  with  the  proper  officer,  to  be  appointed  one  month, 
for  receiving  and  filing  aflSdavits  and  other  documents 
to  be  filed  under  these  rules,  within  one  calendar  month 
after  the  execution  of  the  same,  together  with  an 
aflSdavit  by  such  attorney  that  he  has  been  himself 
duly  admitted  and  has  been  practising  for  three  years 
^8  an  attorney ;  that  such  contract  has  been  duly 
executed  by  himself  and  by  the  clerk  therein  men- 
tioned ;  and  an  aflSdavIt  by  such  clerk  that  he  has  passed 
one  of  the  examinations  mentioned  in  rule  9,  (3)  or 
has  previous  to  his  service  in  this  country,  served  under 
articles  of  clerkship  to  an  attorney  or  solicitor  of  one  of 
Her  Majesty's  Superior  Courts  of  Law  or  Equity  in 
England  or  Ireland.  And  in  every  such  aflSdavit  shall 
be  specified  the  name  of  the  attorney  and  his  place  of 
business,  the  name  of  the  clerk  and  his  place  of  abode, 
together  with  the  day  on  which  the  contract  was  ac- 
tually executed. 

(1)  Bannerjee,  D.  M,  In  re,  Resolution  No.  1874,  August  8th,  1888. 

(2)  Gregory,  /.  M.,  In  re,  April  2nd,  1891. 

(3)  Rule  93,  $Upra, 

14 
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This  rule  should  be  read  with  the  amended  rule  92,  axipra. 

When  copy         The  Court  will  allow  a  copy  of  the  articles  to  be  enrolled  where 
befil^.™**^    the  original  articles  have  been  lost,  (1)  or  stolen,  (2)  or  destroyed 
by  fire  (3). 

Assignment  95.  In  case  the  articles  of  clerkship  shall  be  assigned, 
with  affidavit,  the  assignment  shall  be  in  writing,  and  shall,  in  like 
within  one  manner  as  aforesaid,  bc  filed  within  one  calendar  month 
™^"   *  after  the  execution   thereof,  together  with  an  affidavit 

by  the  attorney  to  whom  the  assignment  has  been  inade, 
that  he  has  been  duly  admitted  and  has  been  practising 
for  three  years,  and  that  such  assignment  has  been 
executed  by  all  the  necessary  parties.  And  in  every 
such  affidavit  shall  be  specified  the  name  of  the  attorney 
to  whom  the  articles  are  assigned,  and  his  place  of 
business,  together  with  the  day  on  which  the  assign- 
ment WHS  actually  executed. 
This  rule  should  be  read  with  the  amended  rule  92,  supra. 

Articles,  the  covenants  of  which  have    been   released  cannot  be 
assigned  (4). 

Fresh  articiee  ^^'  ^^^  ^7  ^^^^sou  of  death,  or  for  any  other  good 
j^^.^'JJ^  and  sufficient  reason,  an  assignment  of  the  articl*^s 
^/^y'*^^^^?^  cannot  be  obtained,  a  fresh  contract  in  writing  for  the 
remaining  period  of  his  term  of  service  shall  be  entered 
into  by  the  clerk  with  the  attorney  under  whom  the 
service  is  to  be  continued,  which  shall  be  filed  within 
the  time,  and  with  an  affidavit  similar  to  that  prescribed 
by  rule  10(5). 

See  note  under  rule  90,  supra, 

(1)  Chapman,  ex  paHe,  3  D.    P.   C.  562;  Bcckmday,  ex  parte,    1  H.  &  W.  193; 
Otarke,  ex  parte,  3  B.  &  A.  610. 

(2)  Nmh,  expaHe,  Scott.  N.  R  696  ;  5  M.  &  G.  696. 

(3)  Briffffs,  expaHe,  1  D.  &  L.  94— C.  P. 

(4)  Soobramandyan,  2  In.  Ju.  O.  S.  15. 

(5)  Rule  94,  supra. 
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97.  Incase    the   contract   or   assignment,   together  Effect  of 

.  oi     I  •   1  •  1       omission  to 

With  the   necessary  aiBdavit,  be  not   filed    within    the  file  contract 

•  •/»ii  1^11/*  It  .or  assignment 

time  specified,  the  same  may  be  tiled  alter   the   expira-  within  one 
tion    thereof,   but    the  service    of   the  clerk   shall    be 
reckoned  to  have  been  commenced  or  renewed  from  the 
date  of  the  filing  of  such  contract  or  assignment,  unless 
the  Court  shidl  otherwise  order. 

The   amount   of  stamp   duty  payable   in  respect  of  articles  of  Stamp  duty, 
clerkship  is  Rs.  250  (1). 

The  Court  will  not  allow  article?  to  be  enrolled  nunc  protunc,  Articles 
and  service  under  them  to  be  reckoned  as  from   their  date,  where  time, 
there   "has    been   an  omission    to  cause   them   to  be  stamped 
within  the  time   required  by   law,  unless  it  is  shown   that  the 
omission  has  been  the  result  of  some  unforeseen  emergency,  or 
the  failure  of  some  just  expectation  (2). 

Articles  were  allowed  to    take   eflfect  from   their  date,  when  9**  ^^^  ^^^^ 
not  filed   within  the   time   allowed,  through   the   neglect  of  an 
agent,  (3)  or  through  hiadvertence  (4). 

98.  No  person  who  shall  be  articled  to   serve  as  a  Articled  clerk 
clerk  to  an  attorney  for  the  purpose   of  being  admitted  other  office  or 
as  an  attorney  shall,  during  the  period  of  such  service,  ^"^p*'^™®^^ 
hold  any  office  or  engage  in  any  employment  whatso- 
ever   other  than    the    employment   of    clerk   to   such 
attorney   and    his  partner  or  partners  (if  any)  in  the 
business,  practise,  or  employment  of  an  attorney  ;   and 

every  such  person  shall,    during    the    whole   period   of 
service   under    articles,    continue    and    be   really    and 

(1)  Act  I  of  1879,  8ch.  i,  art.  9. 

(2)  Jones,  ex  parte,  14  C.  B.,  N.  S.,  301  ;  Wiison,  ex  parte,  33  L.  J.,  Q.  B.,  89  ; 
Bdk,  exparU,  38  L.  J.  Exch,  73. 

(8)     HarrU,  In  re,  11  W.  R.,  Q.  B.,  36,  cit.  Fisher,  403. 

(4)  G^anetuiro  ;\raratVZ>wtt,  In  re,  July  Srd,  1888,  Treveleyan, "  J.,  Premtosh 
Bote,  In  re,  Aug,  12th,  1896,  Sale,  J.  See  Fdkt,  In  re,  30  Beav.  626  ;  Vurmhufham, 
ex  parte,  9  Jur.  109.  But  see  Cunningham,  ex  parte,  8  Jur.  406  ;  Benton,  In  re,  10 
Beav.  486. 
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actually  employed  in  the  proper  business,   practise,  or 
employment  of  an  attorney. 

This  rule  is  similar  to  section  10  of  23  and  24  Vict.,  c.  127,  on 
which  it  was  held  that  an  articled  clerk  cannot,  during  the  term 
of  his  articles,  serve  as  a  vestry  clerk  (1). 

Articled  clerk      99.     Everv   articled  clerk  shall,  after  he   has   been 

to  paM  two  ^  *' 

'  examinaUons.  articled  and  before  admission,  pass  two  examinations, — 

Period  that  '^ ^ 

must  inter-     one  after   he  has   served   half   the  term  of  his   articles, 

vene  between  /»ii  «i/*ii  /•!• 

the  two  and  the  other  after  he  has  served  the  full  term  of  his 
articles  :  provided  that  he  shall  not  be  admitted  to  the 
second  examination  until  the  expiration  of  six  months 
after  he  shall  have  passed  the  first  examination,  unless 
the  Court  shall  otherwise  order. 

Intermediate  100.  The  first  of  thcsc  (hereinafter  called  the  Inter- 
mediate Examination)  shall  be  in  the  following  sub- 
jects : — 

( 1 ) — Letters-Patent. 

(2) — Civil  Procedure  Code. 

(3)— Belchambers'  Rules  of  the  High  Court, 

Original  Side. 
(4) — Conveyancing. 
(5) — Criminal  Procedure  on  the  Original  Side. 

Number  of  101-     The  Intermediate  Examination  shall  be  directed 

maSl'iTn  ^h  *<>   t^e   Candidate's   knowledge   of  the   practice   of  his 

^^'**  profession.     The  number  of  questions    in    each   paper 

shall  be  ten,  and  the  total  number  of  marks  shall  be 

400,  of  which  the  candidate  must   obtain   not  less  than 

250. 

Final  examin.      1 02.     The  sccoud  of  the  Said  examinations  (hereinatlter 
Papmtobe   Called  the  Final  Examination)  shall  be  in  the  following 

set. 

(1)    QravUle,  In  re,  9  L.  R.  C.  P.  13. 
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subjects,  and  the  number  of  papers  to  be  set,  and   thesubjecteof 
subjects   to  which  they  relate,    shall    be   as   indicated 
below  : — 


Paper. 


Common  law,  including  the  Contract  Act 

EJquity     ... 

Indian  Company's  Act 

Succession  Act 

Evidence... 

Penal  Code 

Limitation  Act 

Registration  Act 

Stamp  Act 

Insolvency 

Hindu  Law 

Mahomedan  Law 

103. 


The  Acta  in 
force  at  the 
time. 


:} 
■■■\ 


:} 


The  number  of   questions  in   each  paper  shall  Number  of 

I  /.  1        /»         1       questions  and 

be  eight,  and  the  aggregate  number  of  marks  for  the  marks  in  each 
whole   eight   questions   shall   be    160.     To  be  entitled  Number  of 
to  pass,  a  candidate   must  obtain    90    marks  in   each  obtained. 
paper. 

104.     Before  any  articled  clerk  shall  be  admitted  to  Answers  to 

questions  as  to 

the  Final  Examination,  he  shall  sign  and  leave  with  the  due  service, 

,  ,        .     ,  &c,  to  be 

Registrar  answers   to  the   questions   contained   m  the  left  with  the 
schedule  A  hereunto  annexed,  (1)  as  also  a  certificate  of  before  Final 

,  .     ,        .  1  /•   XL  •       i-  j^«  1    •      Examination. 

his  having  passed  one  of  the  examinations  mentioned  in 
rule  9,  (2)  or  the  document  mentioned  in  rule  24,  (3)  and 
a  certificate  of  the  Examiners  of  his  having  passed  the 
Intermediate  Examination,  and  an  affidavit  by  himself 
stating  that  he  has  actually  and  really  served  and  been 

(1)  See  App,  k.,posL 

(2)  Rule  93,  tupra, 

(3)  Rule  108,  pott. 
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employed  by  the  attorney  or  attorneys  to  wboai  he  was 
bound  during  the  whole  term  and  in  the  manner  required 
by  these  rules ;  that  he  has  not  held  any  office  or  engag- 
ed in  any  employment  contrary  to  these  rules  ;  that  he 
has  attained  the  age  of  21  years;  and  that  he  has  not 
been  adjudicated  an  insolvent.  And  the  attorney  or 
attorneys  with  whom  he  shall  have  served  his  clerkship 
shall  sign  and  leave  with  the  Registrar  answers  to  the 
questions  contained  in  the  schedule  B  hereunto  annex- 
ed, (1)  as  also  a  certificate  in  the  form  therein  given. 

Testimonials        105.     The  applicant  shall,  at  the  same  time,  produce, 

to  character.  ,    ^  ,  ,    , 

satisfactory  testimonials  to  his  good  character. 

Further  re-         106.     Evcry  pcrsou  SO  applying  to  be  admitted  to  the 
becompUed     Final  Examination  shall  also,  if  required,  sign  and  leave, 
admiBsion  to    or   causc   to   be   left,  with   the  Registrar,    answers   in 
Ei^miSSition.  Writing  to  such  other  written   or  printed  questions  as 
shall  be  proposed  by  the  Examiners  touching  his  service 
and  conduct,  and  also,  if  required,  attend  the  Exami- 
ners personally  for  the  purpose  of  giving  further  expla- 
nation touching  the  same,   and  shall    also,   if  required, 
procure  the  attorney  or  attorneys  with   whom   he  shall 
have  served  his  clerkship  as  aforesaid,  to  answer  sither 
personally  or  in    writing  any  questions    touching   such 
service  or  conduct,  or  shall  make  proof  to  the   satisfac- 
tion of  the  Examiners   of  his   inability   to  procure  the 
same. 

Candidates  to       107.     Everv  pcrsou  SO  applying  shall  also  attend  the 

attend  atthe    ^  .  ,         i  ^V  J      ^ 

time  and  l^ixamlners  at  such  place  or  places,  and  at  such  time  or 
ed  for  exami-  timcs,  as  shall  be  appointed  for  that  purpose,  and  shall 
answer  ques-  auswcr  such  qucstious  as  the  Examiners  shall  then  and 
there  pufrtohimby  written  or  printed  papers,^touching 
his  fitness  and  capacity  to  act  as  an  attorney. 


tions. 


(1)    See  App.  B.,  pott. 


Digitized  by 


Google 


ORIGINAL  SIDE.  Ill 

108.  If  any  person,  previous  to  being  articled   to  an  cierk  former- 

•^    ^  '  ^  ^  .  ly  articled  in 

attorney  of  this  Court  shall  have  been  articled    to  an  England  or 

•    •  /•   XT  ^  T    •  >       CI  •        Ireland  to 

attorney  or  solicitor  of  one  of  Her   Majesty  s  Superior  leave  with  the 

.  -r^..-nii  TiJt_     Registrar  his 

Courts  of  Law  or  Equit}^  in  England  or  Ireland,  he  original  arti- 
shall  leave  with  the  Registrar  his  original  articles 
entered  into  in  England  or  Ireland,  or  an  authenticated 
copy  thereof,  and  shall  state  in  the  affidavit  to  be  made 
by  him  pursuant  to  rule  20,  (1)  the  circumstances  under 
which  the  service  under  such  last-mentioned  articles 
was  terminated. 

109.  In  case  the  applicant  shall  show  sufficient  cause  Examinera 

.    /.        .  /I     t         -r-i  •  11  •         °'*y  dispeuBe 

to  the  satisfaction  ot  the  Examiners   why  the  require-  withanyof  the 

ments  of  rules  20  (2)  and  24  (3)  cannot  be  fully  complied  of  rules  20 

with,  it  shall  be  in  the  power  of  the  Examiners,  upon 

other  sufficient  proof  being  given  of  the  qualification  of 

the  candidate  under  these  rules,  to  dispense   with  any 

part  of  such  requirements  that  they  may  think  fit   and 

reasonable. 

110.  The  Registrar  for  the  time  being  of  the  High  Examinen». 
Court,  Original   Jurisdiction,    together   with   such  ad- 
vocates and  attorneys  of  the  Court  to  the  number  of  six 

or  more  as  the  Chief  Justice,  shall  from  time  to  time 
apEoittt  shairBe  Examiners  to  examine  such  persons  as 
shall  desire  to  he  admitted  attorneys  of  the  said  Court :  ^o"'  to  form 

a  quorum. 

and  any  four  of  such  Examiners  shall  be  competent  to 
conduct  the  said  examinations. 

The  present  Examinei's,  besides  the  ex-ojfficio  Examiner, 
are  A.  B.  Miller,  Esquire,  R.  Allen,  Esquire,  and  G.  R.  Stokoe, 
Esquire,  advocates  of  the  High  Court,  and  G.  C.  Chunder,  Esquire, 
an  attorney  of  the  High  Court. 

0)     Rule  104,  «uj9m. 

(2)  Rule  104,  supra, 

(3)  Rule  108,  mpra. 
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Examination«  111.  The  examinations  shall  be  held  once  in  every 
every  bix        six  months  at  such  time   and  place  as   the  Examiners 

months.  1     11  •    1 

shall  appoint. 

Clerk  may  112.     Any  clcrk  shall  be  at  liberty  to  attend  the  Final 

Final  Exami-  Examination  ncxt  preceding  the  expiration  of  his  term 
preceding  of  servicc,  but  hc  shall  not  bc  admitted  as  an  attorney 
oMiU  Hrdci^.  until  after  his  term  of  service  shall  have  expired  ;  nor 
wimiueaan  shall  the  certificate  mentioned  in  rule  33  (1)  be  issued 
af t^r "tS^  **"^*  without  proof  to  the  satisfaction  of  the  Examiners  that 
hw**^MeL°'  the  clerk  has  duly  served  the  remaining  period  of  his 
^"271"^  term  of  service. 

Notices  of  113.     The  Registrar  shall  reduce  all  notices  of  inten- 

examiuation      ...  .  ...  i    i     i        •       i 

to  be  ubuiat- tion  to  appear  at  any  exanunation  into  an  alphabetical 
up.  table  under  convenient   heads,    and   shall,  three    weeks 

previous  to  the  examination,  aflSx  the  same  on  the 
notice-board,  and  also  on  a  board  to  be  exhibited  daily 
at  the  entrance  to  the  principal  court-room  on  the 
original  side,  and  shall  send  a  copy  of  the  same  to  the 
Secretary  to  the  Attorney's  Association. 

can<iidates  to      114.     The  Registrar  shall  inform  each  candidate,  who 

be  informed  ,  ,  /.  i  •     • 

of  the  days  of  shall  havc  giveu  notice  of  his  intention  to  appear  at  any 
of  the  examinations  of  the  days  fixed  for  such  examina- 
tion. 

Notice  of  115.     Every  person  [except  an  attorney  or  solicitor 

of  Her  Majesty's  Superior  Courts  of  Law  or  Equity  in 
England]  intending  to  apply  for  admission  as  an  attor- 
ney of  this  Court,  shall  give  one  month's  notice  in  writ- 
ing to  the  Registrar,  stating  his  intention,  such  notice 
to  be  included  in  the  notice  for  Final  Examination  or 
given  separately. 

(1)    Rule  117,  |)ort. 
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An  application  to  be  admitted  an  attorney  without  the    usual 
notice  was  refused  (1). 

116.  Every  person  liable   to  pass  the   Intermediate  Certificate  of 

,         ,  ,  ,  having  passed 

and  Final  Examinations,  or  the  Final  Examination  alone,  the  Final 

I     /»  1     .  -I      •    i     1  ^     M       1       »  Examination. 

i^betore  being  admittea  as   an    attorney,   ah^l   obtam   a 

I  certificate  signed  by  the  major  part   of  the    Examiners 

actually  present   at,    and   conducting   the,  examination 

(one  of  them   being  the  Registrar)  that  he  has  jatis- 

.  factorily  passed  the  same. 

117.  Every  such    person  shall  likewise,  before  ad- per^^fi^^te  o£ 

.  .  .  .  being  a  fit  and 

mission,  produce  a  certificate  signed  by  the  major  part  of  proper  person 
the  Examiners  (one  of  them  being  the  Registrar)  that  ted  an  attor- 
he  has  satisfied  the   Examiners  that  he   has  really   and 
actually  served   under  his   articles   in  accordance  with 
the  foregoing  rules,  and  that  he  is   a  fit   and  proper 
person^  to  be  admHted  as  an  attorney.  >     » 

118.  In  case  any  person  shall  be  dissatisfied  with  the'^ppeai  from 

,  ,  Examiners* 

refusal  of  the  Examiners  to  gmut  him  the  certiticate  Rejection. 
mentioned  in  rule  33,  (2)  he  shall  be  at  liberty,  within 
one  month,  to  apply  for  admission  by  petition  in  writing 
to  the  Chief  Justice,  which  application  shall  be  heard 
by  any  two  or  more  Judges  whom  the  Chief  Justice 
shall  appoint  for  that  purpose. 

119.  No  person,  except  an  attorney  or  solicitor  of  cierk  undet^ 

.  "^  e  .      ftge  ineligible 

Her  Maiesty's  Superior  Courts   of  Law  or   Equity  m  to  be  admit* 

-n       1        1       1     11  1  1      .         1  .  ^tedanattor- 

ilingland,  shall  be  admitted  to  practice  as  an  attorney  ot  ney. 
this  Court  without  proof  that  he  has  attained  the  age 
of  21  years. 

120.  Unless   the   Court   shall   otherwise  order,    no  insolvent  in- 

1  1     11     1  T      1  •  -1  eligible  to  be 

person  who  shall    nave    been   adjudicated  an    insolvent  a<imitted  to 

any  examina- 
tion, or  as  an 

(1)  Cumberland  4  ex  parU,  L,  R.  10  Q.  B.  138,  attorney. 

(2)  Rule  117,  iupra. 
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shall  be  admitted  to  any  of  the  examinations  prescribed 
by  these  rules,  or  shall  be  admitted  to  practice  as  an 
attorney  of  this  Court.    . 

Mode  of  ap.        121.    The  modc  of  applying  to  be  admitted  an  attorney 
admiMioii.      shall  be  by  petition.     Such  petition  shall    be   left    with 

Petition  and  "^    ^  ,  .   i      .         i  n 

documeuteto  the  Registrar,  together  with,  in  the  case  ot   a  peron  np- 

be  left  with  ®-  it/^\ 

the  Registrar,  plying  undcr  rulc  1  (1) — 

(I)  the  certificates  required  by  rule  1  : 
or  in  the  case  of  a  person  applying  under  rule  2  (2) — 

(1)  the  certificates  required  by  rule  2 ; 

(2)  proof  of  service  under  articles  for  five  j^ears  ; 

(3)  proof  of  good  character: 

or  in  the  case  of  a  person  applying  under  rule  3  (3) — 

(1)  the  certificates  required  by  rule  3  ; 

(2)  proof  of  good  character  ; 

or  in  the  case  of  an  articled  clerk — 

(1)  the  certificates  of  the  Examiners  to   be  issued 
under  rules  32    (4)  and  33  (5). 

And  to  be  122.     The  Registrar  shall  submit  the  petition  to  be 

submitted  i      .  i  .   ,  ,  i  i 

by  him  to       admitted  an  attorney,  with  the  other  documents   to   be 

the  Judge.        y    o         *   t    -%  •  iTini  •  t- 

lett  With  him,  to  the  Judge  for  the  time  being   exercis- 
ing Original  Jurisdiction  for  his  fiat. 


Oaths  to  be 
taken  before 
enrolment. 


I 


123.  Every  person  applying  to  be  admitted  an  at- 
torney of  this  Court  shall,  before  being  admitted  and 
enrolled,  take  and  subscribe  the  oath  or  affirmation  of 
allegiance,  and  also  the  following  oath  or  aflSrmation  : — 

"  I,  A  B,  do  swear  [or  solemnly  aflBrm]  that  I  will 
truly  and  honourably  demean  myself  in  the  practise  of 


(1) 

(2) 
(3) 
(4) 
(6) 


Rule  85,  iupra. 
Rule  86,  supra. 
Rule  87,  supra. 
Rule  116,  supra. 
Rule  117,  supra. 
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an  attorney  according  to  the  best  of  ray  knowledge 
ang*'abillty.'Xl)  --^    -  • 

124.  Every  person  on  beiri^fidmitted  and  enrolled  as  Certificate  ot 
an  attorney  of  this  Court  may,  without  the  payment  of  ***""^''*'*"' 
any  fee,  obtain   a  certificate  of  admission    under   the 
signature  of  the  Registrar  and  the  seal  of  the  Court. 

125.  Every  person  intending  to  undergo  the   Inter- NoUce  of 
mediate  or  Final  Examination  prescribed  by  these  rules,  ®^*"*"*  "*"' 
[the  examination  prescribed  by  rule  3  being  deemed   to 

be  a  Final  Examination,]   shall    before  each  half-yearly 

examination,  give  one  calendar  month's  notice  in  writing 

to  the  Registrar  stating  his  intention,  and    shall  at  the 

same   time,   and    on  each  occasion  of  giving   notice   of  Fees  to  be 

examination  pay  to  the  Registrar  a  fee  of  Rs.  50  if  the  ^*  * 

notice  be  for  an  Intermediate  Examination,  or   a  fee  of 

Rs.  100  if  the  notice  be  for  a  Final  Examination. 

126.  Every  person  who  shall  have  given  notice  of  his  Reneweti 
intention    to   appear   at   an    Intermediate   or   a   Final  "''^'^* 
Examination,  or  to  apply  for  admission  as  an   attorney, 

and  who  shall  not  have  attended  to  be  examined,  or  not 
have  passed  the  examination,  or  not  have  been  admit- 
ted, may  renew  the  notice  for  examination  j)r  admission 
from  time  to  time  as  often  as  he  shall  think  proper : 
provided  that  every  renewed  notice  shall  be  given  in 
conformity  with  rules  31  (2)  and  41  (3),  unless  the  Court 
shall  otherwise  order. 

127.  All  expenses  that  may  be  incurred  on  account  Aiiexpensee 
of  the  examinations  to  be  conducted  under  these  rules  ^t^f'^thT^*^ 
shall  be  defrayed  by  the  Registrar  out   of  the  Examin-  ^'*^^"°^- 
ation  Fee  Fund,  and  the  balance  of  the  fees  realized  on  Balance  of 

fees  to  be 

(1)  NotRflFectedbythe0ath8Act,Xofl87G.  ?^  ^.lll! 

(2)  Rule  115,  irui)^.  Examiners. 

(3)  Uule  12i5,  wpra. 
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each  examination  shall  be  divided  between  the  Examin- 
ei*s  who  shall  conduct  such  examination  :  provided  that 
no  larger  sum  shall  be  received  by  any  Examiner  on 
account  of  any  one  examination  than  Rs.  300. 

Account  of  128.     The  Recfistrar  shall  keep  an  account  of  all  such 

fees  to  be 

Bled  at  the     fecs  as  shall  be  paid  to  hhu  uudcr  rule  41(1),  and  shall 
year^  ^^^^   at  the  end  of  each  year  file  a  statement  of  account  signed 
by  himself  and  two  other  Examiners. 

Cea-tificate  of  129.  Any  attorney  of  this  Court  may,  on  the  pay- 
roll of  ment  of  a  fee  of  Rs.  5,  to  be  paid  by  means  of  court- 
fees  stamps,  obtain  a  certificate,  under  the  signature 
of  the  Registrar  and  the  seal  of  the  Court,  that  his 
name  is  borne  on  the  roll  of  attorneys  of  this  Court, 
and,  if  such  be  the  case,  that  he  is  a  practising  attorney 
of  this  Court. 

All  documents      130.     The   Registrar  of  this    Court  on  the  Original 

with  the        Side  shall  be  the  proper  officer  for  receiving  and  filing 

is  toh^'^  ^  all  such  affidavits  and  documents  as  are  required    to  be 

theroih.^       produced  and  filed  under  these  rules,  and  shall  have  the 

Inspection  of  custody  and  care  of  the  rolls  or  books  wherein  persons 

are  at  present  enrolled  as  attorneys,  and  shall  enrol  the 

name  of  every  person  who  shall  be  admitted  an  attorney, 

with  the  date  of  his  admission,   in  alphabetical  order, 

in  a  roll  or  book  to  be  kept  by  him  for  that  purpose,  to 

which  roll  or  book  all  persons  shall   have   free  access 

without  fee  or  reward. 

Forms  of  131.     Forms  of  notice  of  examination  are  set  forth  in 

"^  ^*^*  the  schedule  C  hereunto  annexed.  (2) 

Applications        132.     The  Judge  or  Senior  Judge   of   the  Court  fori 
^\^hy^    the  time  being  exercising   ordinary  original    civil  juris-j 

whom  to  be 

heard.  (1)     Rule  125,  tupra, 

(2)    See  App.  (C),  post 


Digitized  by 


Google 


ORIGINAL  SIDE.  117 

diction  shall  hear  all  applications,  the  hearing  of  which  is 
not  otherwise  provided  for,  and  shall  exercise  all  the 
powers  of  the  Court  Uunder  these  rulesj  unless  the 
Chief  Justice  shall  otherwise  specially  direct. 

133.  A  petition  in  writing  appealing  from  any  order  Appeal  from 
made  under  the  last  preceding  rule  may  be  presented 

to  the  Chief  Justice  within  one  month  from  the  date 
of  such  order.  Such  appeal  shall  be  heard  by  any  two 
or  mor')  Judges  whom  the  Chief  Justice  shall  appoint 
for  that  purpose. 

134.  These  rules  shall  take  effect  from  the  1st  day  of  when  rules  to 

take  effect. 

August,  1880,  except  as  to  persons  who  are  now  servmg, 

or   have   already   served,    under  articles  of  clerkship  to  Except  as  to 

n    y  •      r\  •  i      i       i  i    persons  al- 

some  attorney  ot  this  Court :  provided  that  every   such  ready  articled, 
person    \_not  being  a  person  entitled  to  exemption   (1) 
Jrom  examination']  shall  pay  the  fee  payable  under  rule  Former  rules 
41,   Avith    the    notice    for   the    Intermediate   or  Final '^^'^ 
Examination,  on  each  occasion  of  giving  such    notice ; 
and  except  as  to  such  persons  and   to   all  matters   and 
things  previously  done  in  virtue  thereof,  all  former  rules 
for  the  admission  of  attorneys  are  hereby  repealed. 

135.  No  attorney  of    this  Court  shall   permit  anyouiyauat- 
person  whatsoevei',  except  another  attorney  of  the  same,  uslTthe^me 
to  practise,  or  do  any  act  whatsoever,  in  this  Court  in  his  attonV-^*^ 
name. 

Where  on  a  reference  an  attorney  appeared  for  another,  it  was 
held  that  only  the  attorney  on  record  could  appear.  Nohin 
Kissory  Dossee  v.  Wopendranath  Bose^  (suit  No.  342  of  1879), 
Feb.,  20th,  1886,  Trevelyan,  J.  This  case  has  not  been  followed. 
It  is  the  pratice  under  this  rule  to  allow  one  attorney  to  appear 
lor  another. 

Rules  135  to  142  are  rules  of  the  Supreme  Court. 
(1)    Tliis  rule  was  j^mended  by  the  insertion  of  the  words  in  itufirs. 
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Cbange  of 
attorney. 


RULBS. 


Retainer  can 
only  be  re- 
voked by 
client  with 
the  Court's 
leave. 


c>  'H 


lo 


136.  No  suitor  of  this  Court  shall  be  at  liberty  to 
change  his,  her,  or  their  attorney  in  any  cause,  without 
leave  of  the  Court  for  that  purpose  first  had  and  obtained 
in  term  time,  or  of  a  Judge  in  vacation. 

See  Taxing  office  v\x\e  post,  which  provides  that  no  attorney 
can  withdraw  from  a  suit  without  leave. 

By  Act  XVI  of  1882,  s.  39,  the  appointment  of  a  pleader  [which, 
according  to  the  interpi-etation-clause,  s.  2,  includes  an  attoruey] 
is  required  to  be  in  writing,  and  to  be  filed  in  Court ;  and  it  is 
provided  that,  "  when  so  filed,  it  shall  be  considered  to  be  in 
force  until  revoked  with  the  leave  of  the  Court,  by  a  writing 
signed  by  the  client  and  filed  in  Court,  or  until  the  client  or  the 
pleader  dies,  or  all  proceedings  in  the  suit  are  ended  so  far  as 
regards  the  client." 

Under  the  terms  of  this  section,   an   attorney,   duly   appointed 
in   a  suit,   cannot   be  discharged  pendente  lite,  except  by  the 
client  himself,  with  the  leave  of  the  Court,  or  by  the  death  of 
the  client.     This  section  does  not  provide  for  a  case  of  frequent 
||  occurrence,   namely,   the   dissolution  pendente  lite  of  a  firm  of 
s7    .1  attornies  acting  for  a  suitor,  the  effect  of  which  is  to  put  an 
:  J  end  to  the  appointment,  so  that  no  order  for  a  change  of  attor- 
ney is  required  in  such  a  case. — Farley  v.   Hehhes,  3  DowL,  538 
2  Dan.  Prac,  6th  Ed.,  1976. 


Practic^. 


On  an  application  by  the  plaintiff's  attorney  in  a  pending 
suit  to  be  relieved  from  acting  further  for  his  client,  who  had 
neglected  both  to  give  him  instructions  and  provide  the  neces- 
sary funds  for  the  payment  of  out-of-pocket  costs, — an  order  was 
made  relieving  him  from  acting  further  for  the  plaintiff,  but 
without  his  name  as  the  plaintiff's  attorney  being  removed  from 
the  record  of  the  suit,  and  without  prejudice  to  the  defendants 
right  to  serve  on  him,  as  the  plaintiff's  attorney  on  record,  such 
process  as  may  be  served  on  the  attorney  of  a  paity.  Suit 
No.  1560  (jf  1875,  Sheik  Ahdool  Cawder  v.Anna  BaJxt  SJiahib, 
order,  Jan.,  16th  1879,  Pontifex,  J. 

This*has  been  followed  in  all  subsequent  cases, 
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An  application  for  execution  of  a  final  decree  by  a  new  a'ttor-  Retainer  not 
ney,   without   any   order   having   been   obtained   to  change   the  ^^  jj^^j 
attorney  on  record,  was  refused  on  the  ground  that  the  authority  <lecree- 

I  of  an  attorney  is  not  determined  when  a  final  decree  is  obtained 
under  the  Code  of  Civil  Procedure. — Anonynnous,  October  2nd,  Continuance 
1867,  Norman  and  Macphei*son,  JJ.     [Note. — The  order  refusing  ^jty  fo?"the' 
the  application,  which  is  signed  by  both  Judges,  having  become  J^Jj.^'^wi^^ 
separated    from   the   proceedings,   I  have  failed  to  ascertain  the 
name  of  the  case.] 

Whether  the  authority  of  an  attorney   continues   for  the  pur-  For  the  pur-  ] 
poses  of  an  appeal  from  the  Original  Side  to  the  Appellate  Side,  J^from' 
see  Act  XIV   of  1882,  s.  553,    which   requires  the  notice  of  the  ^"«^°*J  Side, 
day  for  hearing  the  appeal  to  be  served   "  on  the  respondent  or  his 
pleader  in  the  Appellate  Courts    After  a  final   decree  on  ap- 
peal from   the  Original    Side,   a   party  applied,   though  another 
attorney,  for  leave  to  prosecute  under  s.  195  of  the  Criminal    Pro- 
cedure Code,  it  was  held  as  follows : — A  warrant  to  defend,  unless 
restricted  in  form,  empowers   an   attorney   to  act  for  the  defence 
and  to  establish  his  grounds  of  defence  in  this  Court,  whether    in 
its  Original  or   Appellate   Jurisdiction.    But   an    application  for  Application 
sanction  to  prosecute  under  s,    195   of  the   Criminal   Procedure  ^^y^^^"*^ 
Gode,  though   headed  in  the  suit,  is  not  a  proceeding  connected  ^^^l  *^® 
with   the  ordinary  purpose   and  object   of  the  suit  and  does  not  cedure  Code 
fall   within   its   scope   and   cannot   therefore   be   regarded   as   a  scope  of  its 
proceeding  in  the  suit   such   as  is  contemplated  either   by  the  ^^'^♦^^^"ty- 
warrant,  or   rule  93  (1)  Belchamber's  Rules  and  Orders,  or  s.  39 
of  the  Civil  Procedure  Code.  (2) 

The  rule  at  law  as  well  as  in  equity,  since   the  passing  of  the  Change  of 
Judicature  Acts,  1873  and  1875,  is,  that  an  order  for  changing  wi^wT^pre. 
a  solicitor  shall  be  made  without  any  provision  as  to  payment  P^y^^nt  o' 
of  the  solicitor's  costs, — Grant  v.  Hollarul,  L.  R.,  3  C.  P.  D.,  180. 

137.     Where  the  attorney  of  any  party  in  a  cause   is  where  attor- 
incapacitated   by   any  rule  of  Court,  or  otherwise,  from  cHat'^*!*^ 
proceeding  in  the  cause,  it  shall  be  lawful  for  any   other 

(1)  The  reference  is  to  this  rule  136. 

(2)  Coinm  Mafiuojce  v.  Q(^  Lall  Seal,  [suit  No.  455  of  1895]  May  25,  1899, 
Bale  J. 
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kU  LES 


Name  of 
attorney  or 
proctor 
abaeut  with- 
out leave, 


or  ceasing  to 
practise, 


to  Ije  struck 
off  the  roll. 


Officers  to 
report. 


Fourteen 
days'  notice. 


party  in  the  cause  to  apply  to  the  Court,  that  such  party 
may  name  another  attorney,  or  in  default,  that  the  cause 
may  proceed  ex  parte,  and  upon  proof  of  the  service  of 
such  order  upon  such  party,  the  Court  shall  make  order 
accordingly,  if  it  shall  think  fit. 

138.  The  name  of  every  attorney  or  proctor  of  this 
Court,  who  shall  hereafter  depart  out  of  the  limits  of  the 
jurisdiction  of  this  Court,  without  leave  of  this  Court 
first  had  and  obtained,  and  shall  remain  resident  without 
the  same  for  the  space  of  one  year,  and  of  every  attorney 
or  proctor,  who  by  ceasing  to  practise  and  attend  on  this 
Court  for  the  space  of  one  year,  or  who  for  any  other 
cause  shall  appear  to  have  quitted  the  profession  of  an 
attorney  and  proctor  of  this  Court,  shall  be  struck  oflT 
the  roll.  The  Clerk  of  the  Crown,  the  Registrar  of  the 
Equity,  Ecclesiastical,  and  Admiralty  Sides  of  this  Court, 
and  the  Prothonotary  of  this  Court,  shall,  on  the  first 
day  of  every  term,  report  to  the  Court  the  names  of  such 
attorneys  or  proctors  as  shall  appear  to  them  to  fall  under 
this  rule  :  Provided,  nevertheless,  that  the  name  of  no 
attorney  or  proctor  shall,  by  virtue  of  this  rule,  be  struck 
off  from  the  said  roll  until  notice  in  writing  shall  have 
been  stuck  up  in  the  several  offices  of  the  Clerk  of  the 
Crown,  of  the  Registrar  of  the  Ecclesiastical,  Equity,  and 
Admiralty  Jurisdictions,  and  of  the  Prothonotary  of  this 
Court,  for  the  space  of  fourteen  days,  containing  the  reason 
why  such  name  is  intended  to  be  struck  off,  and  requiring 
the  attorney  and  proctor  to  show  cause  within  that  time 
why  such  name  should  not  be  struck  off  the  said  roll. 

The  last  time  that  effect  was  given  to  this  rule  was  on  the 
9th  of  January,  1869,  when  it  was  ordered  that  the  names  of 
several  attJbrneys,  absent  withoult  leave,  should  be  removed  from 
the  roll  of  attorneys,  with  liberty  to  them  to  apply  to  have  their 
names  restored. 
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1 39 .  Every  party  who  shall  not  act  or  appear  by  attor-  Entry  of 

nftme  and 

ney,  and  every  attorney  of  this  Court,  shall  enter  his  addreaa  of 
name  and  place  of  abode,  particularly  described,  in  a  book  in  person, 

ftnd  of  every 

to  be  kept  by  the  Prothonotary  or  the  Registrar  in  whose  attorney. 
office  his  business  shall  be  transacted  ;  and  the  service 
of*  all  rules,  orders,  and  notices,  where  not  otherwise 
ordered  by  this  Court,  or  a  Judge  of  this'Court,  shall  be 
made  on  any  person  who  shall  be  found  at  such  place  so 
entered  ;  or  if  there  be  no  person  to  be  found  at  such 
place,  or  if  no  such  entry  shall  be  made,  then  the  leaving 
such  rules,  orders,  or  notices  in  the  office  of  the  Protho- 
notary or  such  Registrar  as  is  aforementioned,  shall  be 
deemed  good  service  on  such  party  or   attorney. 

See  rules  196  and  206,  post 

140.  Except  by  special  order  of  the  Court,  no  warrrant  warrant  of 
of  attorney  shall  be  filed  unless  it  be  signed  by  each  per- 
son by  whom  it  purports  to  be  given  :  nor  if  there  be  any  if  mark 
mark  instead  of  signature,  unless,  together  with  the  war- signature, 
rant,  there  be  filed/an    affidavit    of  the   due   execution 
thereof:  nor  if  there  be  any   signature  by   procuration,  signed  by 
unless  there  be  either  some  sufficient   written  authority,  p"^"**^'**"' 
or  duly  attested  copy  thereof,  filed  at  the  same  time   as 

the  warrant,  together  with  an  affidavit  of  the  due  execu- 
tion of  the  original,  or  at   least  of  the   hand-writing  of 
the   party   who  hath    signed   the  same :  or  in  case  the 
warrant  be  signed  by  the  native  gomastah  or  mooktear  By  gomasuh 
acting  for  his  principal,  without  any    written  authority,  ^^  °^^ 
unless  there  be  an  affidavit  filed  by  the  party  who  signs 
the  warrant,  explaining  the  nature  of  the  authority  under 
which  he  acts  :  Provided  always,   that   nothing   herein  Proviso  as  t« 
contained  shall  prevent  any  one  partner  of  any  mercan-  ^**''^°®"' 

tile  firm,  or  partnership  in  trade,  from  signing  any  war- 

16 
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rent  of  attorney  on  behalf  of  himself  and  partners,  when 
he  would  otherwise  have  been  lawfully  entitled  so  to  do. 
See  Act  XIV  of  1882,  s.  39. 

When  hear.  ,'     HI.     Whenever  upon   the  hearing  of  any   cause  or 

by  attoni^y's/ other  matter  it  shall  appear  that  the  same  cannot  con- 

negiect.       .  ygfji^jj^iy  proceed  by  reason  of  the  neglect  of  an  attorney 

'  to  attend  personally,  or  by  some  proper    person    on  his 

'  behalf,  or  to  deliver  some  paper  necessary  for  the  use  of 

the  Court,  and  which,  according  to  its   rules,    ought   to 

have   been  delivered,  such  attorney  shall  pay  such  costs 

to  all  or  any  of  the  parties,  as  the  Court  shall  order. 

A  suitor  142.     In  all  cases,  and  all  other  business  in  the  Court 

iS^^^n^OT^  the  party  himself  may  be  heard  ;  and  when  an  advocate 
or  auoraty.  ^^^  ^^  procured,  no  party  shall  be  heard  in  this  Court  by 
his  attorney  ;  but  where  the  party  can  procure  no  advo- 
cate, his  attorney  may  be  heard  on  his  behalf,  and  may  do 
all  and  every  act  which  by  the  rules  of  this  Court  are,  or 
may  be,  required  to  be  done  by  an  advocate;  and  the  party 
or  attorney  who  shall  be  heard,  shall  in  all  things  con- 
form to  the  rules  laid  down  for  the  conduct  of  advocates. 

Exception.  By  the  Letters   Pateut,  s,  10,  and  Act  XIV  of  1882,  s.   35,   a 

suitor  is  allowed  to  appear,  plead,  or  act  on  his  own  behalf,  (w  on 
behalf  of  a  co-smtor.  This  Court  has  always  given  effect  to 
s.  19  of  Act  VIII  of  1859  [corresponding  with  s.  465  of  Act  XIV 
of  1882],  by  which  mihtary..jnen  who  cannot  obtain  leave  are 
*  enabled  to  sue  or  defend  through  any  person.  See  rules  166  and 
186,  post,  and  note  3  to  the  latter  rule.  With  these  exceptions 
:no  suitor  can  appear  before  this  Court  on  its  Original  Side, 
.except  in  person  or  through  an  attorney  of  the  Court. 

Eflfectof        '     In  consequence  of  the   absence   of   counsel,  an   attorney   was 
Pate^^To.  ^'^q^i^^d   to  conduct   a  case  in   Court  under  this  rule,  Bengal 
Coal  Coihpany  v.  Heeralall  Seal,  Court  Minute-book,  23rd  Sep- 
tember, 1864.     By  s.  10   of  the   first   Letters   Patent   attorneys 
were    to  be   admitted  to  appear  and  act  for  suitors.     By  s.  9,  of 
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the  seccmd  Letters  Patent,  the  Court  has  larger  powers,  and  may 
by  "  its  rules  and  directions "  determine  whether  advocates, 
vakeels,  and  attorneys  shall  appear,  plead  or  act,  or  plead  and 
act.  No  rule  has  been  passed  or  directions  given  under 
this  section  with  the  object  of  enabling  an  attorney  to  act  as 
an  advocate  under  exceptional  circumstances. 

\\>  is  noticeable  that  by  Act  XIV  of  1882,  s.  2  [the  interpretation-  Act  XIV  of 
clause],  an  advocate,  a  vakeel,  and  an  attorney  of  a  High  Court  *  *'  * 
have  an  equal  right  to  appear  and  plead ;  but  this  section,  the 
practical  effect  of  which,  if  taken  by  itself,  would  be  to  abolish 
the  distinction  between  these  three  classes  of  practitioners,  must 
be  read  in  connection  with  s.  635  [added  at  a  late  stage  of  the 
bill,  in  consequence  of  a  memorial  presented  by  the  Attornies' 
Association],  by  which  the  power  of  the  Court  to  make  rules 
concerning  advocates,  vakeels,  and  attornies  is  expressly  reserved. 
See  Proviso  to  s.  4  of  the  Legal  Practitioners  Act,  XVIII  of  1879. 

I    In  chambers   attorneys  have  the  right  of  pre-audience  before  Pre-audience. 

counsel.     See  rule  of  1st  May  1875,  'post 

An  attorney   retained   in  a   suit  is  responsible  for  all  matters  Extent  of  an 

connected    therewith. — Madarod    Dowlah   Nawab    Syed  Ally  responsibiii* 

Nuckee  Khan  Bahadocyi'  v.  Anley,  i  Hyde,  134.  ^y* 

An  attorney,   by   virtue   of  his  retainer,  has  general  authority  Authority  to 

comprobiiBe) 
to  compromise  an  action,   subject    to   his   acting  bond  fide  and 

reasonably,     and   not   in     defiance   of  the  direct    and   positive 

instructions  of  his  client. — Prestwich  v.  Foley,  18  C.  B.,  N.  S.,  806 

And   that   even    when   acting  contrary  to  instructions  where  the 

other  party  is    ignorant  thereof — Jagffanath  DaA^s  v.  RanidaSy 

L  R.  7  Bom.  H.  C,  p.  79.     See  also   BiUler  v.  Knight,  L  R.   2 

Ex.  109. 

Payment   of   a  debt  to  the  plaintiffs  attorney  is  equivalent    to  and  to 
payment  to   the  plaintiff  himself — Yates  v.  FrecJdeton,  2  Doug 
623  ;  Voi'Uy  v.  Gai^ad,  2  D.  P.  C.,  490. 

An  attorney   may,   without   any  express  power,  demand  and  and  costs, 
receive   costs  ordered  to  be  paid  to  the  client. — Mason  v.  White- 
house,  4  Bing.  N.  C,  692. 

A  mortgagee's  solicitor   as   such   is  not  authorized  to  receive  No  authority 

the  mortgage-deht,—  Withington  v.  Tate,  L.  R..  4  Ch.,  288.  m^igS 

debt, 
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Or  to  pledge  A  solicitor  cannot  pledge  his  client  s  credit  for  fees  to  counsel 
for  few  to  so  as  to  enable  the  latter  to  sue  the  client. — Moatyn  y.  Mostyn, 
counael.  L.  R.,  6  Ch.,  457. 


When  liable 
to  pay  costs. 


inquiry. 


A  solicitor  who  engages  to  indemnify  the  plaintiff  against 
the  costs  of  the  suit,  and  has  control  of  the  suit,  will  be  ordered 
to  pay  the  defendant's  costs  if  the  suit  be  dismissed. — In^re 
Jones^h,  R.,  6Ch.,497. 

Only  one  biU  j    An   attorney   who  acts   for   several  claimants  in  an   adminis- 
cUOm^e?      tration   suit,   can  only  make  one  hi\l— Kenny  v.  Administrator-' 
General  of  Bengal,  7  B.  L.  R.,  Ap.,  50. 

May  sue  for  /  A  suit  for  costs  may  be  maintained  by  an  attorney  against 
deUvery  of  ^is  client  without  delivery  of  his  bill  of  costs.  3  James  I,  c.  7, 
^^^  and  2  Geo.   II,   c.    23,  do  not  extend  to  this  country.— ira^-iTi^cm 

V.  Abbas  Sirkar,  3  B.  L.  R.,  O.  J.,  96. 

Adopting  An   attorney  who   adopts   a  false  affidavit  filed  by  his  clerk 

without    *^'  ^^  ^^^  absence  without  inquiring  into  its  character,  is  guilty  of 

punishable  negligence.— 7n  re  an  Attorney,  Burke,  O.  C,  377. 
As  to  determination   of  retainer  and   change  of  attorney,  see 

note  to  rule  136,  sxijyra. 

As  to  the  rights,  previleges,  exemptions,  &c.,  of  attorneys,  see 
Belchambers'  Practice. 

143.  Every  person,  before  being  admitted  to  prac- 
tise as  a  Vakeel  in  the  High  Court,  shall  have  obtained  the 
Degree  of  Bachelor  of  Laws  in  the  University  of  Cal- 
cutta, Madras,  Allahabad  or  Bombay. 

144.  Except  as  mentioned  m  rules  20  (1)  and  23  (2), 
every  person,  before  being  admitted  as  a  Pleader  in  the 
High  Court,  shall  serve  a  regular  clerkship  to  some 
Vakeel  of  the  High  Court  to  be  approved  by  the  Court 
before  the  contract  is  entered  into,  under  articles 
of  clerkship  by  contract  in  writing  pursuant  to  the  rules 

Rules  143  to  166,  dated  let  May  1891,  aud  taking  effect  from  1st  July  1891. 
(1)  Rule  162,  post.  (2)  Rule  165,  post. 


IlieB.  L 
Degree  a 
necessary 
quaUfication. 


Service  to  a 
vakeel  to  be 
approved  by 
the  Court. 


Period  of 
service. 
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hereinafter  contained  for  the  full  period  of  two  years. 
Provided  that  permission  shall  not  be  granted  under  this 
rule  to  any  Vakeel  to  entertain  more  than  three  articled 
clerks  at  one  time. 

A  person  cannot  be  articled  under  this  rule  except  to  a 
vakeel  approved  of  by  the  Court  :  but  when  articles  are  to 
be  assigned  under  rule  150,  post,  or  fresh  articles  are  to  be 
entered  into  under  rule  151,  yost,  the  Court's  approval  of  the 
vakeel  to  whom  the  articles  ar8  to  be  assigned,  or  with  whom 
fresh  articles  are  to  be  entered  into,  is  not  required. 

See  note  to  rule  135,  supra. 

145.  The  term  of  service  required  by  the  last  preced-  Service  may 

I  1  1         11  1  I     1  be  to  different 

ing  rule  need  not  be  all  under  one  and  the  same  contract,  persons, 
nor  to  one  and  the  same  person,  but  may  be  to  different 
persons  by  virtue  of  an  assignment  or  assignments,  or  by 
virtue  of  successive  independent  contracts,  upon  the  dis- 
solution of  the  original  or  succeeding  contract. 

146.  The  person  under  whom  the  articles  shall  be  ser-  Master  must 

7  ,  ,  be  practismg 

ved  shall,  during  the  whole  period  of  the  service,  be  actu-  vakeel, 
ally  practising  as  a  Vakeel  in  the  High  Court. 

147.  No   person   who  is  himself  acting  as  clerk  to  a  No  person 
Vakeel    shall   be   able   to   take   any  clerk    for  service  cie^k**Iiiowed 

1  , .   1  to  have  an 

under  articles.  arUcied 

clerk. 

148.  No  person  shall  be  capable  of  service  under  these  without  the 
rules  until  he  shall  have  passed  the  13.  A.,  examination  no^raS^ 
of   the  University  of  Calcutta,  Madras,  Allahabad  or^t^^^into 
Bombay.  "^'^^^^• 

149.  The  contract  in  writing  whereby  a  person  shall  Artici^  with 
engage  as   aforesaid    to   serve   as  a  clerk  to  any  Vakeel  master,  to  be 
shall  be  filed  with   the   Registrar  of  the  High  Court  one  month." 
on  the  Appellate  Side  within  one  calendar  month  after  the 
execution  of  the  same,  together  with  an  ajfidavit  by  such 
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Vakeel  that  he  has  been  himself  duly  admitted,  and 
has  been  practising  for  five  years  as  a  Vakeel,  and  that 
such  contract  has  been  duly  executed  by  himself  and 
by  the  clerk  therein  mentioned.  And  in  every  such 
affidavit  shall  be  specified  the  name  of  the  Vakeel  and 
his  place  of  abode  or  business,  and  the  name  of  the  clerk 
and  his  place  of  abode,  together  with  the  day  on  which 
the  contract  was  actually  executed. 

Assignment  150.  In  casc  the  articles  of  clerkship  shall  be  assigned, 
with  affidavit,  the  assignment  shall  be  in  writing,  and  shall  be  inhke  man- 
within  o^ne  ner  filed  within  one  calendar  month  after  the  execution 
"^^°^  '  thereof,  together  with  an  affidavit  that  the  same  has  been 

executed  by  all  the  necessary  parties.  And  in  every  such 
affidavit  shall  be  specified  the  name  of  the  Vakeel 
to  whom  the  articles  are  assigned  and  his  place  of 
business,  together  with  the  day  on  which  the  assignment 
was  actually  executed. 
See  note  to  rule  95,  supra. 

Fresh  articles  151 .  If^by  rcason  of  death,  or  for  any  other  good  and 
il^t^if"n^.  sufficient  reason,  an  assignment  of  the  articles  cannot  be 
S^^^^^  obtained,  a  fresh  contract  in  writing  shall  be  entered  into 
affidavit.        y^y  ^]^Q  clerk  with  the  person  under  whom  the  service  is 

continued,  which  shall  be  filed  in  the  manner  and  with  the 

affidavit  prescribed  by  rule  8(1). 

Effect  o(  ^^'^'     •'■"  ^^^^  ^^^  contract  or  assignment,  together  with 

omission  to  ^^]^Q  ncccssary  affidavit,  be  not  filed  within  the  time  speci- 
or  assign-       fi^d   the  samc  may  be  filed  with  the  said  Regfistrar  after 

ment  withm  .         . 

on©  month,  the  cxpiration  thereof;  but  the  service  of  such  clerk  shall 
be  reckoned  to  have  been  commenced  or  renewed  from  the 
date  of  filing  such  contract  or  assignment,  unless  the 
Court  shall  otherwise  order. 

(1)  Rule  156,  supra. 
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153.  Every  person   who   shall  be  articled    to  serve  An  articled 
as  a  clerk  to  a  Vakeel  for  the  purpose  of  being  admitt-  employed 
ed  as  a  Vakeel,  shall,  during  the  whole  period  of  such  busmTss  of 
service,  continue,  and  be  really  and  actually  employed  by  orvak^r^ 
such     pleader,     in     the     proper      business,      practise, 

and  eTuployment  of  a  Vakeel. 

The  service  under  articles,  original  or  assigned,  must 
be  continuous,  unless  the  previous  sanction  of  the 
Court  has  been  obtained  for  an  interruption  of  service, 
or  unless  an  interruption  permitted  by  the  master,  but 
not  so  previously  sanctioned,  shall  have  been  exph\ined 
to  the  satisfaction  of  the  Court. 

See  note  to  rule  98,  siipi'a. 

154.  Before  any  person  shall  be  admitted  as  a  Vakeel  in  Answers  to 
the  High  Court,  he  shall  sign  and  file  with  such  Registrar  to^rvSe.*^ 
as  aforesaid   answers  to  the   questions  contained  in  the 
Schedule  A,  hereunto  annexed  (1)  ;  and  the   person  or 
persons  under  whom  he  shall  have  served  his  articles  shall 

sign  and  file  answers  to  the  questions  contained  in  the 
Schedule  B  hereunto  annexed  (2),  as  also  a  certificate  in 
the  form  given  therein. 

155.  In  case  the  applicant  should  show  suflBcient  cause  power  to 
to  the  satisfaction  of  the  Court  why  the  last  rule  cannot  be  an/^n  T/ 
fully  complied  with,  it  shall  be  in  the  power  of  the  Court  ^  ^ 

to  dispense  with  any  part  of  this  rule  which  it  may 
think  fit  and  reasonable. 

156.  The  applicant  shall  in  all  cases  produce  satisfac-  TesUmonUkU 

,     ^  •11  *^  character. 

tory  testimonials  as  to  his  good  character. 

157.  The  applicant  shall  also,  if  required,  sign  and  Further 
leave  with  the  said  Registrar  answers  in  writing  to  such  J^'*"^'*^^"*'' 
other  questions,  as  shall  be  directed  by  the  Court  touch-  p^*^^  '''^^^' 

(1)  Ap.  [D],  post.  (2)  Ap.  [E],  poit. 
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Certificate  to 
being  a  fit 
and  proper 
person  to  be 
admitted  a 
vakeel. 


Notice  of 
intention  to 
apply  for 
admimion. 


ing  the  service  and  conduct  of  the  applicant,  and  also,  if 
required,  attend  the  Court  personally  for  the  purpose  of 
giving  further  explanation  touching  the  same  ;  and  shall 
also,  if  required,  procure  the  attendance  of  the  person  or 
persons  ^vith  whom  he  shall  have  served  his  clerkship  as 
aforesaid  to  answer  either  personally  or  in  writing  any 
questions  touching  such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  Court  of  his  inability  to 
procure  the  same. 

158.  Upon  compliance  with  the  aforesaid  rules,  and 
after  satisfactorily  passing,  on  expira- 
tion of  the  articles  aforesaid,  an  ex- 
amination in  the  subjects  noted  in 
the  margin,  if  the  Court  shall  be 
satisfied  as  to  the  fitness  and  capaci- 
ty of  the  applicant,  a  certificate  shall 
be    granted    to   him   in    the   following 

Specific  Relief  Act.  lOTm  I 

In  pursuance  of  the  rules  of  the  High  Court  relative  to 
the  admission  of  Vakeels,  it  is  hereby  certified  that  A.  B. 
has  complied  with  the  requirements  of  the  said  rules,  and 
that  he  is  a  fit  and  proper  person  to  be  admitted  to 
practise  as  a  Vakeel  in  the  High  Court. 

(Signed)  a  R, 

A  Judge  of  the  High  Court. 

159.  Any  person  intending  to  apply  to  be  admitted 
to  practise  as  a  pleader  in  the  High  Court  shall, 
after  obtaining  such  certificate,  cause  to  be  inserted 
in  the  Calcutta  Gazette  for  four  successive  weeks  a 
notice  of  his  intention,  and  shall  also  give  to  the  Regis- 
trar a  notice  in  writing  of  such  intention,  accompanied 
by  the  said  certificate. 

See  note  to  rule  116,  supra. 


Code  of  Civil  Proce- 
dure. 

Code  of  CrimiDal 
Procedure. 
High  Court's  Rules, 
Appellate  Side. 
The  Evidence  Act. 
The  Limitation  Act. 
The  Contract  Act 
The  Registration  Act. 
The  Bengal  Tenancy 
Act. 

Transfer  of  Property 
Act. 
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ISO.  Ab  J  person  wbuo  has  been  admitted  tto  the  Degfiee  a  b.  l.,  hav. 
of  B.  L.  m  the  University  of  Calcutta,  Madras  or  Bombay^  •certificate  of  ^ 
and  who  shall  produce  the  certificate  memtioii<ed  in  rale  and^ven^' 
1€  (I),  shall,  after  giving  the  notice  required  by  nde  17  SdmittSTLa 
(2),  be  enrolled  as  a  Vakeel  of  the  HigfeCowrt.  ^*  ^^ 

161.  Any   person   who  has  been  admitted   to  the  ab.  l^  juar. 
Degree  of  B.  L.  in  the  University  of  Calcutta,  Madras  or  /of  t^f^ 
Bombay,   and  who  shall  prove  to  the  satisfaction  of  the  pi^Liec,  vyk 
Court  that  he  has  bond  fide  practised  for  four   years  as  SIy°i»^aci. ' 
a  pleader   in  one  or  more  of  the  Courts  of  the  Mofussil  ^^*** 
subject  to  the  jurisdiction  of  the  High  Court,   and   that 

he  is  a  person  of  good  character,  may,  after  giving  the 
notice  required  by  rule  17  (3),  be  admitted  to  practise 
in  tShe  High  Court  as  a  Vakeel  without  service  under 
articles. 

162.  Every  person  applying  to  be  admitted  under  ibe  Answers  to 
last  Tule  shall  one  UKwith  prior  to  admission  leave  with  ^"^  '^°''' 
roch  Registrar  as  aforesaid,  answers  to  the  questions  con- 
tained in  the  Schedule  C  hereunto  annexed  (4),  and  also  a 
certificate  or  certificates  in  the  form  contained  in  Sche- 
dule I)  hereunto  annexed  (5). 

l^S.  In  case  the  applicant  should  show  suflBcient  cause  power  to 
to  ttie  satisfaction  of  the  Court  why  the  last  rule  cannot  f^^  ^^ 
be  complied  with,  it  shall  be  in  the  power  of  the  Court  to  *^^®  ^^* 
dispense   with  any  part  of  this   rule  upon   sucTi   terms 
as  it  may  think  fit  and  reasonable. 

164.     An  applicant  under  rule  1 9  <6)  ehail  in  all  caws  Applicants 


ppodttce  satisfactory  testimonials  as  to  his  good  chawicter,  los  to^ 
aid  «kall  also,  if  required,  leave  with  the  said  Registrar  ^HS^i^Sf***" 

tl)  Rule  158,  w^pra.  (4)  Ap.  [F],  pott.  and  to  answer 

(2)  Rule  159,  9upra,  (5)  Ap.  [G],  poti,  questions. 

{Z)^md,  (6)  Bule  161,  tupra, 
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answers  in  writing  to  such  questions  as  the  Court  shall 
direct  touching  the  qualification  of  such  person  to  be 
admitted  as  a  Vakeel  in  the  High  Court ;  and  shall,  if 
required,  attend  the  Court  personally  for  the  purpose  of 
giving  further  explanation  touching  the  same. 
Admission  as       165.    Anv  attorney  of  the  High  Court  who  shall  estab- 

Tftkoc*!  of 

attorney        lish  to  the  Satisfaction  of  the  Court  that  he  has  hondjide 

who  hfifl 

practised  as  practised  as  such  for  the  period  of  three  years,  and  that  he 
years.  is  a  pcrsou  of  good  character  and  ability,  may  be  admitted 

Proviso.  to  practise  in  the  High  Court  as  a  Vakeel  :  Provided 
that  no  attorney  or  other  person  shall  be  admitted  as  a 
Vakeel  of  the  High  Court  without  passing  the  final  exa- 
mination prescribed  by  rule  16(1)  which  a  probationer 
has  to  pass  before  admission  as  a  Vakeel  of  the  High 
Court. 
Preaudience.       Preaudience  as  between    Barristers     and   Vakeels — See    note 

under  rule  84,  supra. 
Precedence.   »     Vakeels,  inter  se,  take  precedence  according   to  the   date  of 
*  admission  and  enrolment — Special    Appeal,   No.    2507    of  1868, 
Kantaprosad  v.  Ramlol  Sookool,  Ap.  [ZZ]jpo8t 
Entitled  to         ^^^  vakeels  of  the  High  Court   are  entitled  to  be  heard  in  the 

be  heard  in     Calcutta   Small   Cause   Court,   and  a  mandamus  may  be  issued 

the  Calcutta  .  •' 

Small  Cause    to  that  Court   requiring   it   to  hear   a  vakeel   of  this   Court — 

M^damufl.  ^^  ^'^  ^^  Vakeel,  7  Suth.,  C.  R.,  228,  Peacock,  C.  J.,  and  Kemp,  J. 
Senior  vakeel  ^^^  senior  vakeel  present  has  the  entire  control  of  a  caf^e  in 
^^t*oW  *^®  ^^S^  Court — Sreeneehash  Roy  v.  Umhica  Churn  Roy,  12 
case.  Suth.,  C.  R.,  375,  Markby  and  Hobhouse,  JJ. 

Vakalut-  ^he   acceptance  of  a   vakalutnamah  by  a  vakeel  of  the  High 

namah.  Court  should  be  unconditional — In  re  Oopeenath   Mudduck,   14 

Suth.  C.  R.,  7,  Phear  and  Dwarkanath  Mitter,  JJ. 

Authority  to  -A.  vakeel  has  authority  under  an  ordinary  vakalutnamah  to 
withdraw        apply   for  leave   to   withdraw   the   suit — Ramkoornar    Roy    v. 

The  Collector  of  Beerbhoom,  5  Suth.,  C.  R.,  80,  Seton-Karr  and 

Macpherson,  JJ. 

iX)  Rule  158,  iupra. 
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A    vakeel   retained   in   a   suit   may,   without   fresh  authority,  To  appear  at 
represent  his  client  on  the  hearing  of  a   claim   to  attached   pro-  of^^Sf 
perty — Gopal    Joyachand    v.    Rurgovind    Kktishaly    6    Bom. 
R,  A.  J,83. 

A  vakeel  retained  to  appear  in  a  regular  appeal   has   authority  To  appear  at 
to  appeal'  at  its  subsequent  stages,  and  in  the  appeal  if  preferred  oranap^l. 
to  the  Privy  Council — Shah  Mukhun  Lai  v.  Sree  Kishen  Singh,  8 
Suth.,  C.  R,  92,  L.  S.  Jackson,  J. 

A  vakeel  can  relinquish  no  portion  of   his  client's  claim  with-  No  authority 
out  express  authority— Gowr  Pernhail  Dosh  v.  Sook  Deb  Ram  an^^^m.""*" 
Deb,  12  Suth.,  C.   R.,  279,  Bayley  and  Hobhouse,  JJ. ;  Sheikh 
Abdul  Sabhan  Chowdry  v.  Shib  Kisto  Daw,  3  B.  L.  R.,  Ap.,   15, 
Bayley  and  Hobhouse,  JJ. 

A  vakeel  can   make  no  binding  compromise  without  express  Or  to  com- 
authority — Prem  Sookh  v.  Purthee  Ram,  2  Agra  R.,  222  ;  Musu-  ^^^°^^' 
viat  Sirdar  Begum  v.  Mussumat  Izzut-ool-nissa,  2  All.  R.,  149. 

A  vakeel  consenting  beyond  his  instructions  cannot  bind  his  Or  to  consent 
client — Ramkant   Chowdry   v.   Brindabun   Chund^r  Das,   16  structions. 
Suth.,  C.  R.,  246,  L.  S.  Jackson  and  Dwarkanath  Mitter,  JJ. 

A  vakeel   retained   in  a  suit  is  bound  to   carry  it  to  an  end.  Bound  to 
and  to  make  all  necessary  applications   in  the  execution  depart-  an  end."^ 
ment  without  a  further  fee.     No  second  fee  is  allowable  except 
where  the  services  of   the  vakeel  originally   employed  are   not 
available — Takee  Aly  Khan  v.  Goal  Mahomed  Khan,  1  N.  W.  P. 
R.,23. 

A  vakeel,  who  appeared  at  the  first  hearing,   cannot   act   for  Cannot  act 
the  opposite  party  when   the  suit   is  remitted  by  an  Appellate  ^te^^ty!^^ 
Court  for  re-hearing,  or  finding  on  an  issue — In  re  a   Vakeel,  4 
Mad.R.,Rul.,43. 

A  vakeel  who  has  signed  a?  memorandum  of   appeal  is  liable  Liable  for 
for  neglect  of  duty,  if   unprepared  to  argue  the  case — Buldeo  ^^^ 
Misser  v.  Syvd  Ahmed  Hossein,  15  Suth.,  C.  R.,  143,  L.  S.  Jack- 
son and  Ainslie,  J  J. 

A  vakeel  appellant  cannot  cei-tify  his  own  grounds  of   appeal  AVhen  disqua- 
— Thakooi'  Doss  Mookerjee  v.  Ameer  Mundul,  14  Suth.,  C.  R.,  certifying 
168,  L  S.  Jackson  and  Glover,  JJ.  f^^f;"  ^^ 
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in  the  same 
intereet. 


iiitereete. 


When  acting 
as  mooktear, 


When  right 
of  suit  fbr 
fees  arises. 


jrurcHMc  et 
decrees  in- 
expedient. 


Principle 

regulation 

relating 

between 

vakeel  and 

client. 


Suits  to  be 
conimeDoed 
by  plaint. 


Plaint  by. 
whom  tp  bet 
presented*. 


A  vakeel  employed  by  several  defendauts  in  the  same  ioUiest 
is  entitled  to  reasonable  remuueration,  but  not  ta  a  faSk  fee  hem 
eadk  defenctairt — Mu8^.  Ameroonnissa  v.  Cha/pman,  ft  Sutk, 
C.  R.,  108,  Norman  and  Campbell,  JJ. 

Tke  amount  of  rewanera^ion  to  be  sdlowed  to  a  valMel  em- 
plo^edr  by  seveval  defendants  with  separate  intevesto,  beiog 
BSif»<»vided  fer,  is  in  the  discretion  of  the  Court — Rofm/pm^ 
Kooer  v.  Kalee  Chum  Singh,  14  Suth.,  C.  B.,  94,  Bayley  aad 
Markby,JJ. 

Stee  rale  7,  Un.  Civ.  C.  Q.  120. 

A  vakeel  acting  as  a  mooktear  and  legal  adviser  is  bound  by 
the  same  rules  as  regards  remuneration,  etc.,  as  an  attorney 
— Ranee  Usmut  Koowar  v.  Tayler,  2  Suth.,  C.  R,  307. 

A  vakeel's  right  of  suit  for  his  fees  does  not  arise  until  he  has 
completely  discharged  his  duty  in  the  conduct  of  the  suit — 
BUckapatnam  Thathacharlii  v.  Kajamiya,  6  Mad.  R,  265,  Scot- 
hnd,  C.  J.,  aad  Kindevsley,  J. 

It  is  inexpedient  that  vakeels  should  by  purchase  become 
entitled  to  execute  decrees  in  suits  in  which  they  have  been 
pfofessioiially  engaged — QoeJimn  Jug  Roopge^r  v.  Chmgun  Led, 
2  4U.R,46. 

The  principle  that  while  the  relation  of  cKent  and  attorney 
subsists  in  its  full  vigour,  the  latter  shall  derive  no  benefit  to 
himself  from  the  contracts  or  bounty,  or  other  negotiations  of 
the  former,  applies  with  equal  force  to  the  relation  of  vakeel 
and  elient — Fuzeelun  Beebee  v.  Omdah  Beebee^  11  B.  L.  R,  60 ; 
Ift  Sttth.,  C.  R,  469,  Peacock,  C.  J.,  and  Dwarkaiiatb  Mitter^  J. 

Plaint. 

166.  All  suits  shall  be  commenced  by  a  pluint,  whkb> 
unless  otherwise  ordered,  shall  be  presented  to  th€  Coupt 
by  the  plaintiflf  in  person,  or  by  his  agent,  under  s.  19 
of  Act  VIII  of  1859  (1),  or  by  an  attorney  or  advocate 
of  the  Court. 

Rule  166,  taking  effect  from  Ist  May,  1875^ 
(1)  See  Act  XIV  of  1882,  8.  465. 
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%  Ad  XIV  of  1882,  s.  48,  a  plaint  is  required  to  be  presented 
"  W  tim^  Coort  Of  such  office?  aa  it  appoints  in  that  behalf." 
See  B^ote  to  ink  142^  supra, 

i97.  Kvwy  applteatian  for  special  leave  to  sue,  or  to  special  leave 
join  causes  o#  aetifHi  or  io  obtain  leave  under  section  44  of  causes  of 
the  Cvnik  Pfocednre  Code  may  be  made  by  an  attorney 
in  Chambere  at  the  time  when  the  plaint  i«  presented, 
wWioafcjwtkioii,  provided  that  the  grounds  upon  which 
sndb  applkfttioii  «&  made  are  set  out  with  sufficient 
clearness   in  the  concluding  paragraph  of  the  body  of 

tkepliiotr       -  —     -  -  -~ 

I     Tfcft  otder  SfhsiW  be  endorsed  on  the  plaint  and  signed  onier  to  be 

endorsed  od 
bjf  tbe   Jodge;  plaint. 

168.     The  plaint  shall  be  written  in  the  English  Ian-  Plaint  to  be 

f^     t  .      .,  .     .     written 

gwtge,  Oft  foolseap  paper,  or  other  paper   similar  to  it  in  legibiy,  and 
size  and  quaKty,  bookwise,  in  a  clear  legible  hand,  and  on  numbered 

Daracrr  a  ulis* 

one  side  only  of  the  paper,  with  not  more  than  20  or  less 
tbaa  Id  liii«s,  of  about  10  words  in  eaK^h  line,  in  each  full 
pftg^v  aiad  with  an  inner  margin  of  about  an  inch  wide. 
it  sksB  be  stitched  bodiwise.     Dates  and  sums  occurring 
in  ti»e  piaint  shall  be  expressed   in   figures.     The  plaint 
abatt  be  divided  inta  paragraphs  numbered  consecutively. 
li  ahdll  GEOtttain  a  simple  narrative  of  the  fkcts  which  the  Facts  and 
plaintiff  believes  to  be  material  to  the  case,  and  which  he  b^^ateted 
believes  he  will  be  able  to  prove  if  called   upon   by    the    ^^^^' 
Court,  together  with  the  following  particulars  . — 

(U)  The  name,  description,  and  place  of  abode  of  the 
plaintiff,  and  of  the  next  friend,  if  any,  and  the  nature  of 
the  plaintiff's  disability  when  he  is  represented  by  a  next 
friend. 

(2.)  The  name,  description,  and  place  of  abode  of  the 
defendant,  so  far  as  they  can  be    ascertained. 

Rule  167,  taking  efifect  from  1st  November.  1886. 
Rules  168  to  171,  taking  effeet  from  1st  May,  1875. 
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AlteratioDB 
to  be  authen- 
ticated. 


Date  of 
admission  to 
lie  endorsed 
thereon. 


Plaint  of  cor- 
poration or 
company  to 
be  admitted, 
if  verified  by 
a  principal 
officer. 


Plaint  in 
other  cases 
not  to  be 
admitted, 
if  verified 
without  per- 
mission, by  a 
person  other 
than  the 
plaintiff. 

Permission 
how  obtain- 
ed. 


(3.)  The  relief  sought  for,  the  subject  of  the  claim, 
the  cause  of  action,  and  when  it  accrued  ;  and  if  the  cause 
of  action  accrued  beyond  the  period  ordinarily  allowed  by 
any  law  for  commencing  such  a  suit,  the  ground  upon 
which  exemption  from  such  a  law  is  claimed. 

See  Act  XIV  of  1882,  s.  60,  as  to  the  particulars  requiied  to  be 
contained  in  a  plaint. 

Every  alteration  in  the  plaint  shall  be  marked  and 
authenticated  with  the  initials  of  the  person  verifying 
the  plaint. 

This  refers  to  alterations  made  in  a  plaint  previous  to  verifica- 
tion. Eveiy  alteration  made  under  Act  XIV  of  1882,  ss.  47  and  53, 
is  required  to  be  attested  by  the  signature  of  a  Judge,  or  of  the 
Registrar.     See  rule  172,  post,  and  the  note  thereunder. 

169.  When  a  plaint  is  admitted, the  words  "Admitted 
I  this  day  "  shall  be  endorsed  thereon, 
and  signed  by  the  Judge. 

170.  The  plaint  of  a  corporation  or  a  company  author- 
ized to  sue  and  be  sued  in  the  name  of  an  officer  or 
trustees,  shall  be  admitted,  if  subscribed  and  verified,  on 
behalf  of  the  corporation  or  company,  by  any  director, 
secretary,  or  other  principal  oflScer  of  the  corporation  or 
company,  who  maybe  able  to  depose  to  the  facts  of  the  case. 

See  Act  XIV  of  1882,  s.  435. 

171.  Except  as  provided  in  the  last  preceding  rule,  a 
plaint  shall  not  be  admitted  if  subscribed  and  verified  by  a 
person  other  than  the  plaintiff,  unless  the  same  shall  have 

(been  so  subscribed  and  verified  with  the  permission  of  the 
Court.  The  mode  of  obtaining  such  permission  shall  be 
by  petition  at  Chambers.  The  petition  must  be  verified 
by  affidavit  or  solemn  aflSrmation,  and  it  must  be  shown 
that  the  party  from  his  knowledge  of  the  facts  is  compe- 
tent to  make  the    verification. 
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See  Act  XIV  of  1882,  ss.  51  and  52.  Under  these  sections,  Where  plaint 
while  it  is  no  longer  imperative  that  the  plaint  should  be  sjgn^after 
signed  by  the  plaintiff  himself,  •or  that  it  should  be  verified,  with  ^ea"*!"?- 
thq  permission  of  the  Court,  by  some  other  person,  or  that  the 
verification  should  be  proved, — it  will  be  necessary  when  a  plaint, 
signed  or  verified  by  a  pei-son  other  than  the  plaintiff,  is  presented 
for  admission,  to  satisfy  the  Court  that  such  other  person  had 
authority  to  sign,  or  was  acquainted  with  the  facts  verified  by  Tiim. 
See  practice  as  stated  in  Belchambers'  Practice  386.  Where  a 
plaint  had  been  signed  on  behalf  of  one  of  several  plaintiffs  by 
his  Am-Mukhtear  having  authority,  and  no  objection  was  taken 
to  the  plaint  till  after  the  hearing,  it  was  held  that  it  was  then 
too  late  to  object ;  that  the  objection  ought  to  have  been  taken 
earlier  in  the  form  of  an  application  to  take  the  plaint  off  the 
file  ;  that  at  that  stage  the  Court  would,  before  delivering  judg- 
ment, allow  the  other  plaintiffs  to  sign  the  plaint  (1).  See 
rule  167,  supra. 

172.  The  attestation  of  any  aoiendment  under  section  Attestation 
47,  53,  1 IG,  245  or  543of  the  Code  of  Civil  Procedure  shall  ofamTndmrnt 
be  considered  to  be  a  non-judicial  act,   and  shall,  unless*"  ^*"' ' 
otherwise  ordered  by  the  Court,  be  done  by  the  Registrar. 

There  is  no  provision  in  Act  XIV  of  1882  for  the  reverification 
of  a  plaint  amended  under  s.  47  or  s.  53,  or  of  a  written  statement 
amended  under  s.  116,  or  of  an  application  for  execution  amended 
under  s.  245. 

173.  When  a  plaint  or  written  statement  is  verified  Affidavit  in 
out  of  Court  in  the  presence  of  an  attesting  witness,  the  afj^^^tj^"  ""^ 
fact  of  such  verification  may  be  proved  by  the  aflSdavit  of  **^  ^'^*^"^^'  *^' 
such  witness,  unless  the  Court  shall  otherwise  order. 

I  Proof  of  the  verification  of  a  plaint  or  written  statement  is  no 
longer  required.     See  Act  XIV  of  1882,  ss.  51  and  52. 

m 

Rules  172  to  175,  taking  effect  from  Ist  April,  1878. 
(1)    Krishtonatk  Coondoo  v.  Brown,   (suit  No.  116  of  18S4)   Court   Minute-book, 
Nov.,  30th,  1886. 
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No  DOftto  for        174.     No  costs  for  XQaking  or  prefieuting  aoy  eopgr  or 
^liSnt  unieee  copios  of  the  plftitit  ondeT  «.  58  will  foe  allowed,  unl«BS 
thSTourt      the  Court  has  specially  directed  such  copy  or  copies  to 
be  presented. 

Copies  to  175.     Such  copy  or  copies  when  so  ordered  «haU  be 

att^tedTand  presented  to  the  Registrar,  who  shail  eMise  the  «ivme  to 
be  compared  with  the  plaint  by  one  of  the  exammers, 
who  shall  attest  such  copy  or  copies  if  found  correct,  and 
the  same,  when  so  attested,  shall  forthwith  be  served 
upon  the  defendant  or  defendants,  as  the  case  may  be. 

Summons  to  appem*  and  answer. 

When  sum-         176.     Within  fourteen  days  after  the  institution  of  a 

taken  out  and  suit,  a  summous  lEo  the  defendant  to  appear  and  answer 

the^sheriff.     shall  be  taken  out  and  delivered  to  the  Sheriff  for  ser^ioe. 

Consequencea  In  default  thereof,  the  plaint  shall  be  taken  off  the  file. 

This   shall   be  done  by  an  endorsement  on  the  plaint   to 

that  effect,  signed  Hy  the  Registrar  under  and  by  virtue 

of  this  rule,  and  without  further  order. 

See  sections  97  and  99A  of  the  Civil  Procedure  Code. 

Application         177.     A  plaint  so  taken  off  the  file,  may  be  restored  to 

plaint  to  the  the  file,  as  of  the  date  on  which  it  was  originally  filed,  on 

the  application  of  the  plaintiff,  and  on  suflScient  grounds 

jbeing  shown  to  the  satisfaction  of  the  Court,  or  the  sitting 

(judge  in  Chambers. 

Fresh  plaint.  178.  When  a  plaint  is  so  taken  off  the  file,  the  plain- 
tiff sTiall  be  at  liberty,  subject  to  the  law  of  limitation,  to 
present  a  fresh  plaint  for  the  same  matter. 

Date  of  aiing       1^9.     In  the  margin  of  every  summons  to  appear  a«d 
plaint,  &c,      answer,  the  date  on  which  it  was  issued,  and  the  dat^on 

to  be  noted  on  '  ' 

summons.       which  the  plaint  was  filed,  shall  be  noted. 

Rules  176  to  161,  t8khig«ifect  from   15th  Deoember,  187S.    See  .AiA  XHT  of 
1882,  8.  97. 
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180.  Unless  otherwise  ordered,  no  such  summons  shall  sfierHf  m>t  to 

receive  suin- 

zbe  received  by  the  Sheriflf  for  service  after  the  expiration  mona  after 
of  fourteen  days  from  the  date  noted  in  the  margin  there- 
of as  the  date  on  which  the  plaint  was  filed  as  aforesaid 
When,  under  this  rule,  permission  is  obtained  to  deliver  a 
summons  to  the  Sheriff  after  time,  it  is  important  that  a  time  ' 
within  which  it  may^  be  delivered  should  be  fixed  by  the  order. 
When  no  time  is  fixed,  the  practice  in  the  Sheriff's  office  is  to 
receive  the  summons,  if  delivered  within  fourteen  days  from  the 
date  of  the  order,  but  not  afterwards. 

181.  Except  where  the  plaintiff  has  obtained  permis  Fees  to  be 

1  r     IT  1       prepaid' 

sion  to  sue  m  forma  pauperis,  no  such  summons  snail  be 
issued  by  the  Registrar  unless  court-fee  stamps  denoting  Exceptioaj 
.the  amount  of  fees  payable  both  for  issuing  and  filing  the 
same  shall  be  provided,  or  shall  be  received  by  the  Sheriff 
for  service,  unless  the  fee  payable  for  a  special  retm^n  be 
deposited  with  him.  Whenever  an  ordinary  return  is 
made  to  a  summons,  the  amount  of  the  difference  between 
the  fee  payable  for  such  return  and  the  higher  fee  payable 
for  a  special  return,  shall  be  paid  back  to  the  plaintiff  or 
his  attorney. 

182.  The  summons  to  a  defendant  to  appear  and  an-  Form  of     • 
swer  shall  be  in  the  form  in  the  Schedule  [A]  hereunto 
annexed  (I),  with  such  variations  as  the  circumstances  of 

the  case  may  require. 
See  Act  XIV  of  1882,  ss.  64  to  68. 

183.  Unless  otherwise  ordered,  every  such  summons  Summons  to 
shall  require  the  defendant  to  appear  before  the  Court  at  Ip^l^w 
or  before  the  expiration  of  the  time  limited  by  the  8th  (2) 

of  these  rules,   and   also   to  enter  an  appearance  in  the 
office  of  the  Registrar  of  this  Court  within  the   half  of 
such  time. 
See  note  under  rule  206,  post 


Rulefl  182  to  202,  taking  effect  from  Ist  May,  1876. 
(1)  See  Ap.  [H].  (2)  Rule  184,  pott. 
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When  return-      184.     Unless  otherwise  ordered,  every  such  summons 

able  "^ 

shall  be  made  returnable  as  follows  : — 

in  the  case  of       (1.)     In  cases  where  all  the  defendants  reside,  and  the 
residing  in      writ  is  for  servico,  within  the  local  limits  of  the  ordinary 
original  civil  jurisdiction  of  this  Court, — within  one  calen- 
dar month. 

withiSt^r^        (2.)     In  cases  where  the  defendants  or  any  of  them 
tainiimito.      reside  clscwhere  within  the  jurisdiction  of  this  Court,  or  } 
of  the  High  Court  of  Judicature  for  the  North- Western 
Provinces, — within  two^ calendar  months. 
In  other  /  3  \     Jq  ^u  other  cases, — within  three  calendar  months. 


bcT^m^irt^        185.     Such  time  shall,  in  all  cases,  be  computed  from 
Extension  of   ^hc  date  of  the  writ,  provided,  nevertheless,  that  the  time 

return  of  .  ,       - 

'^'^^'  for  the  return  of  any  such  writ  may  be  extended  by  o'l^er 

of  aTudge. 

See  rule  46,  supra. 


Directions 
at  foot  of 
summons. 


186.  Every  such  summons  shall  be  issued  with  memo- 
randa at  the  foot  thereof  to  the  following  effect  [including 
or  omitting  note  2  when  a  written  statement  is  or  is  not 
required  from  the  defendant]  : — 

Note  (  1.) — An  appearance  is  to  be  entered  at  the  office 
of  the  Registrar  of  the  Court,  on  the  Original  Side,  within 

ithe  time  limited.     In   default  thereof,  the  suit  will  be 
liable  to  be  heard  ex  "parte. 

Note  (  2.) — The  written  statement  called  for  must  be 
filed  within  the  time  linjited,^  the  defendant  havingfirst 
entered  an"appearance.     In  default  thereof,  the  suit  will 

be  liable  to  be  heard  ex  parte. 

• 

iVb^e(3.) — An  officer  or  soldier  who  cannot  obtain! 
leave  of  absence,  may  [under  the   provisions  of  s.  19  of! 
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Act  VIII  of  1859]  (1)  authorize  any  person  to  appear 
for  him. 

See  note  under  rule  142,  sup^^a. 

Note  (  4.) — This  writ  must  be  returned  to  the  Court 
immediately  after  the  service  thereof,  or,  if  not  served,  and 
the  time  for  the  return  thereof  shall  not  have  been  ex- 
tended by  the  order  of  a  Judge,  on  the  day  of 
next. 

187.  When  a  written  statement  is  called  for  before  the  Time  for 
suraraors  to   appear  and  answer  has  been   issued,    the8tatei^fc*to 
words   "  The  defendant   is  required  by  the  Court  to  file  ^^^'h^ ^^ 
a  written  statement  on  or  before  the         day  of  "  ^J^^  ^^' 
shall  be  written  in  the  margin  of  the  summons. 

The  following  note  is  appended  to  the  form   of  summons   pres- 
cribed by  Act  XIV   of  1882  : — "  You  are  [o?*  such  a  party  is,  ds 
the  case  may  be]  required  to  put  in  a  written  statement  by  the 
day  of 

188.  A  fresh  summons  to  appear  and  answer  shall  not  Application 
be  issued  without  an  order  to  be  obtained  by  petition  atflummone. 
Chambers.     The   costs   of  obtaining  a   fresh   summons 

shall   not   be   allowed   as   costs   in  the  cause,  unless  socoau. 
ordered  by  the  Judge,  on  its  being  shown  by  affidavit  that 
a  handle  endeavour  has  been  niade  on  the  part  of  the 
plaTntiff  to  serve  the  first  or  previous  writ. 

189.  Unless  otherwise  ordered,  a  fresh  summons   to  when  fresh 
/appear   and   answer  shall  not  be  granted  till  the  return  ^^**gue. 

of  the  first  writ. 

i     190.     Unless  otherwise  ordered,  no  suit  for  final   dis-  when  suit  to 
Iposal  shall  be  heard  until  after  eight  clear  days  from  the  a^fe^nt*^ 
service   of  the  summons,    if  the   defendant   resides   in  ^ic^i^ta%r 
Calcutta  or  within  twenty  miles  thereof.  ^^'^  ^^ 

(1.)     Or  until  after  fourteen    clear   days    from   &uch  or  beyond  20 
service,  if  the  defendant  resides  beyond  twenty  miles  and  100  miieJ° 

(1)  See  Act  XIV  of  1882,  a.  465. 
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Or  within 
certain 
zillahs 
beyond  that 
distance ; 


witbin  one   hundred  miles  from  Calcutta,  or  within  ten 
miles  from  any  railway  station  in  Bengal  or  Behar. 

(2.)  Or  until  after  twenty-one  clear  days  from  the  date 
of  such  service,  if  the  defendant  resides  beyond  one  hun- 
dred miles  from  Calcutta  within  the  zillah  of  Backer- 
gunge,Beerbhoom,  Bhaugulpore,  Chota  Nagpore,  Dacca, 
Blast  Burdwan,  Furreedpore,  Gyah,  Hazareebaugh, 
Hooghly,  Jessore,  Malda,  Midnapore,  Monghyr,  Moor- 
shedabad,  Mymensing,  Nuddea,  Patna,  Pubna,  Purneah, 
Rajshahye,  Sarun,  Shahabad,  Tirhoot,  or  West  Burdwan, 
or  within  ten  miles  from  any  railway  station  in  the  North- 
western Provinces,  Central  Provinces,  or  Oudh,  or  of 
the  Delhi  station  of  the  East  Indian  Railway. 

Or  within  (3.)     Or  Until  twenty-cight  clear  days  from  the  date  of 

^h  teyond  such  sorvicc,  if  the  defendant  resides  beyond  one  hundred 
stance,  jjjjj^g  f^^^j^  Calcutta,  in  any  other  zillah  or  place  subject 
to  the  appellate  jurisdiction  of  this  Court,  than  those 
before  mentioned  ;  or  at  any  place  more  than  ten  miles 
from  any  railway  station  in  the  North- Western  Provinces, 
Central  Provinces,  or  Oudh,  or  within  the  limits  of  the 
Presidency-towns  of  Madras  or  Bombay. 

[Note. — The  following  directions  have,  with  the  approval  of  Buccessive 
Judges  who  have  from  time  to  time  exercised  original  jurisdiction,  been  acted 
upon  as  if  the  same  formed  part  of  the  rules  of  1st  May,  1875  : — 

AVhen  a  written  statement  is  not  called  for,  the  time  is  to  be  fixed  under 
rule  190. 

When  a  written  statement  is  called  for,  the  time  is  to  be  fixed  as  follows  : — 


Rule. 


200 
200  (1) 
200(2^ 
200(8) 
200  (4) 
200  (5) 


Number  of  days 
within  which  appear- 
ance to  be  entered 
after  service  of 
summons. 

...  12 

...  14 

...  16 

...  18 

...  21 

...  45 


Number  of  days 

within  which  written 

statement  to  be 

filed  after  service 

of  summons 

21 

...  24 

28 

82 

36 

70 


Number  of  days 

which  must  elapse 

before  a  case  can  be 

heard  after  service 

of  summons. 

...  24 
...  28 
...  32 
...  86 
as  in  rule. 
Ditto.] 
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(4.)     Or  within   forty-two  clear  days  from  the  date  of  or  ekewhere 
such  service,  if  the  defendant  resides  elsewhere   than   is  British 
before  mentioned  within  the  dominions  of  Her  Majesty  in  india ; 
India. 

(5.)     Or   within  three  calendar  months  from  the  date  Or  out  of 
of  such  service,  if  the  defendant  resides  in   England,   ornionBin 
elsewhere  out  of  Her  Majesty's  dominions  in  India. 

Service  of  .  KroG^m^  ■ 

191.     Unless   the   Court  or  a  Judge  shall  otherwise  Proof  of 
order,  the  service  of  a  summons  to   appear   and   answer  summons: 
shall  be  proved  (1)  by  the  production  of  a  certificate  of  the 
Registrar  of  appearance  having  been  entered,  or   where 
no  appearance  liks"b'ee"n  entered,  in  manner  following  : — 

(1.).   When  the  summons  is  served  on  the  defendant  On  the  de- 
personally  (2),   the  service   and   the  signature  of  the  personally ; 


defendant  on  the  back  of  the  summons  or  copy  shall  be 
proved  by  the  affidavit  of  the  person  who  actually  made 
the  service  and  the  identity  of  the  person  served  with 
the  person  named  in  the  summons  shall  be  proved  by 
the  affidavit  of  some  one  personally  acquainted  with 
him. 

(2.)  If  the  service  be  made  on  an  aggat^  it  shall  be  On  an  agent ; 
proved  by  affidavit  that  the  person  served  was  empowered 
to  aoeept  service,  either  by  reason  of  his  being  one  of  the 
class  of  recognised  agents  described  in  s.  17  of  Act  VIII 
of  1859  (3),  or  by  virtue  of  an  appointment  for  that 
purpose  in  writing  (4). 

(1)  See  Act  XIV  of  1882,  es.  85  and  94,  as  to  service  of  summons  and  process  by 
another  Court.  As  to  proof  of  service  ik  process  of  this  Court  served  in  the 
Mofussil,  see  Circular  Order,  Ap.  [M]. 

<2)  Service  may  be  made  on  one  of  two  or  more  partners  sued  as  such.  In 
otW  cases  it  must  be  made  on  each  defendant  separately.  See  Act  XIV  of  1882, 
8.  74. 

(%)  £^  Act  XXV  of  1882,  s  73. 

(4)  See  Act  XIV  of  1882  s.  76,  as  to  service  on  an  agent  by  whom  the  defendant 
carries  on  bttiMMis. 
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On  a  male 
member  of 
the  defend- 
ant's fa- 
mily; 


By  fixing  a 
copy  on  the 
door  of  the 
defendant's 
dwelling- 
house  ; 


Under  an 
order  for 
uubstituted 
service. 


(3.)  If  the  service  be  made  on  an  adult  male  member 
of  the  defendant's  family  residing  with  hlm*(l'),  it  shall 
be  proved  by  the  affidavit  of  the  oflScer  making  the  service, 
and,  if  necessary,  of  some  other  person  or  persons  ac- 
quainted with  the  facts,  that  the  defendant  could  not  be 
found  and  had  no  agent  empowered  to  accept  "service, 
and  that  the  person  to  whom  the  summons  was  delivered 
was  an  adult  male  member  of  the  defendant's  family  and 
was  actually  residing  with  him  at  the  time  of  such 
service. 

{4.)  If  the  service  be  made  by  fixing  a  copy  of  the 
summons  on  the  outer  door  of  the  house  in  which  the 
defendant  is  dwelling,  it  shall,  in  like  manner,  be  proved 
that  the  defendant  could  not  be  found,  and  that  there 
was  no  agent  empowered  to  accept  service,  nor  any  other 
person  on  whom  the  service  could  be  made,  and  that  the 
defendant  was  actually  dtvelling  in  the  house,  on  the  outer 
door  of  which  a  copy  of  the  summons  was  fixed,  at  tlie 
time  when  it  was  so  fixed. 

By  Act  XIV  of  1882,  s.  80,  service  is  required  to  be  made  by 
fixing  a  copy  of  the  summons  on  the  outer  door  of  the  defendant  s 
dwelling-house,  when  the  person  to  whom  the  summons  is 
tendered  refuses  to  sign  an  acknowledgment  of  service.  The 
:  dwelling-house  in  this  section  is  "  the  house  in  which  the 
/defendant  ordinarily  resides."  In  the  coiTcsponding  section 
(55)  of  Act  VIII  of  1859,  upon  which  this  rule  is  founded, 
it  is  "  the  house  in  which  the  defendant  is  dwelling,"  i.6., 
actually  dwelling  at  the  time  when  the  service  is  made  in  the 
mode  prescribed  by  that  section. 

As  to  proof  of  service,  see  note  to  rule  192,  post 
(5.)     If  the  service  be  made  under  an   order   of    the 
Court  for*  substituted  service,  it  shall,  in  like  manner,,  be 
proved  that  the  house  upon  the  door  of    which   a  copy 

(1)  A  servant  is  not  a  member  of  the  family.    See  Act  XIV  of  .1888,  s.  78^ 
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of  the  summons  was  fixed,  was  the  house  in  which  the 
defendant  last  resided,  and  that  the  service  was  made  in 
all  respects  in  conformily  with  the  order  of  the  Court. 

See  Act  XIV  of  1882,  s.  82. 

(6.)     If  the  service  be  made  on  an  agent  in  charge  of  On  an  agent 

_y  II  ^ '   ,        ,  in  charge  of 

land  or  other  immoveable  property,  it  shall,  in  like  man-  immoveable 
ner,  be  proved  that  the  summons  could  not  be  served  on 
the  defendant  in  person,  and  that  he  had  no  agent 
empowered  to  accept  service,  and  that  the  person  to 
whom  the  summons  was  delivered  was  an  agent  of  the 
defendant  in  charge  of  the  land,  or  other  immoveable 
property,  forming  the  subject  of  the  suit. 
See  Act  XIV  of  1882,  s.  77. 

(7.)     If  the  service  be  made  on  a  co^yporation  or  a  com-  On  a  corpora- 
pany  authorized  to  sue  and  be  sued  in  the  name   of    an  pany. 
officer  or  trustees,  it  shall  be  proved  by  affidavit  that  the 
summons  was  left  at  the  registered  office  of  the  company, 
or  was  delivered  to  any  director,  secretary,  or  other  prin- 
cipal officer  thereof. 

See  Act  XIV  of  1882,  s.  436,  under  which  service  may  also  be 
made  by  sending  the  summons  by  post  in  a  letter  addressed  to 
the  officer  or  trustee  in  whose  name  the  corporation  or  company 
is  authorized  to  sue  or  be  sued,  at  the  office  or  principal  office 
of  such  corporation  or  company. 

(8.)  If  the  summons,  when  tendered,  be  declined  by  when  the 
the  defendant,  or  his  agent,  or  a  male  member  of  his  dedineS.^^ 
family,  besides  the  proof  required  as  to  identity,  &c.,  as 
stated  above,  it  shall  be  proved  that  the  party  was 
j  informed  that  the  document  tendered  was  a  summons, 
and  that  he  was  made  acquainted  with  the  nature  and 
contents  thereof. 

When  the  summons  is  declined,  service  must  now  be  made  by 
fixing  a  copy  of  the  summons  on  the  outer  door  of  the  house  in 
whiqh  the  defendant  ordinarily  resides.  See  Act  XIV  of  1882,  s.  80, 
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Substituted         192.     Application  for  substituted  service  of  a  sutmnona 

service,  '■  '-  '■■    ,u^  .  .  ,. 

to  appear  and  answer  shall  be  by  petition  at  Chambera 
The  application  must  be  supported  by  an  affidavit  of  the 
officer  who  attempted  to  make  the  serviceTand  of  such 
other  person  or  persons  as  may  have  accompanied  him  for 
the  purpose  of  pointing  out  the  party  to  be  served,  stating 
when,  where,  and  how  such  service  was  attempted  to 
be  made. 

This  rule  is  founded  on  Act  VIII  of  1859,  s.  57,  by  which  it  is 
required  that  application  should  be  made  to  the  Courts  for  substi- 
tuted service  of  summons  if  service  cannot  be  otherwise  made. 
By  Act  XIV  of  1882,  s.  82,  when  a  summons  is  returned  under 
8.  80,  the  Court  is  required,  without  application  being  made  to 
it,  to  examine  the  serving  oflScer,  and  either  to  declare  that  the 
service  is  suflScient,  or  to  direct  such  further  service  as  it  thinks 

(fit.  The  more  convenient  practice  prescribed  by  rule  191,  supra^ 
of  proving  service^  by  affidavit  continues  to  be  followed  in  this 
Court,  and  its  continuance  has  the  sanction  of  Act  XIII  of  1895. 

See  note  to  rule  195,  post 

193.  If  the  plaintiff  is  unable  to  serve  one  or  more 
of  the  defendants  with  the  writ  of  summons,  he  may 
with  the  leave  of  the  Court  or  a  Judge,  to  be  applied  for 
on  notice  to  the  defendant  or  defendants  upon  whom  ser- 
I  vice  has  been  made,  proceed  with  the  suit  against  such 
f  last-mentioned  defendant  or  defendants,  without  prejudice 
to  the  rights  of  the  plaintiff  against  the  other  defendants* 

This  rule  provides  for  what  was  unprovided  for  by  Act  VIII 
of  1859,  and  is  unprovided  for  by  Act  XIV  of  1882.  This  latter 
Act,  s.  106,  enables  a  case  to  be  proceeded  with  in  the  absence  of 
one  or  more  of  several  defendants ;  but  the  absence  contemplated 
is  not  the  absence  of  defendants  who  who  have  not  been  served 
with  summons.    See  Act  XIII  of  1895. 

Service  of  194.     All  uotices  givcu  to,  or  proccss  scrved  on,   the 

or^meys.  attorney  of  any  party,  or  left  with  a  clerk  in  his  employ 


Suit  may 
proceed, 
though  aum- 
mons  not 
served  on 
some  of  the 
defendants. 
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at  his  place  of  business,  relative  to  a  suit,  and  whether  the 
same  be  for  the  personal  attendance  of  the  party  or  not 
shall  be  presumed  to  be  duly  communicated  and  made 
known  to  the  party  whom  the  attorney  represents,  and 
shall  be  as  effectual  for  all  purposes  in  relation  to  the  suit 
as  if  the  same  had  been  given  to,  or  served  on,  the  party 
in  person,  unless  the  Court  or  a  Judge  shall  otherwise 
order. 

See  Act  XIV  of  1882,  s.  40. 

195.  In  all  cases  in  which  a  party  to  a  suit   has    not  On  a  party  . 
appomted  an  attorney  to  act  tor  huu,  all  notices,  and  other  attorney.    ♦ 
judicial  process,  shall  be  served  upon  such  party   in    like 
manner   as   a  summons  upon  a  defendKnt  to  appear  and 
answer. 

Process  which,  by  Act  XIV  of  1882,  s.  94,  is  required  to  be 
served  in  like  manner  as  a  summons,  may  under  s.  636,  be  served 
by  the    attorneys    in   the  suit,  or  by  persons  employed  by  them. 

196.  Service  of  all  notices,  and  other  judicial  process  service  of 
served  under  either  of  the  last  two  preceding  rules,  shall  pj^d^by 
be  proved  by  affidavit,  stating  when,  where,    how,   upon       *^'^* 
whomTaniJ  by  w lioui  such  service  was  made. 

See  note  to  rule  192,  supra, 

197.  Notices  to  prodace^docuiyents  or  writings,  sum-  proceea 
mons  to  witnesses,  and  all  other  judicial    process  issued  S^ '^rv©dV 
in  the  exercise  of  the  ordinary  or  extraordinary  original  *'^n»<^y®* 
civil  or  matrimonial,  or  testamentary  and  intestate,  juris- 
diction of  this  Court,  except  writs  of  summons  to.  appear 

and  answer,  citations  and  writs  of  execution,  may  be 
served  by  theattorneysin  the  suit,  or  by  persons  employed 
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Summons  to 
appear  and 
answer,  &c., 
to  be  deli- 
vered to  the 
Sheriff  for 


Other  writs, 
Ac,  to  be 
delivered  to 
the  Sheriff 
for  service  or 
execution. 


Sheriff  to 
mark  date 
of  delivery 
of  writ  ; 


and  endorse 
date  of  exe- 
cution. 


Liability  on 
default,  &c 


by  theiii,  Unless  the  Court  or  a  Judge  shall  otherwise, 
order  (1).  . 

198.  All  summons  to  appear  and  answer,  and  all  cita- 
tions issued  in  the  exercise  of  theiestameyitai*y  and  intestate 
jurisdiction  of  this  Court,  shall  be  delivered  to  the  Sheriff 
for  service  within  the  local  Rmits^^oTThe^junsdiction  of 
this  Court,  or  for  transmission  for  service  elsewhere  (1). 

199.  AH  writs  for  the  attachment  of  property,  or  the 
^arrest  of  any  person,  in   any  civil   suit,  within   the  local 

hmits  of  the  jurisdiction  of  this  Court,  all  prohibitory 
orders  and  all  notices  of  attachment  of  money  or  securities, 
and  all  other  writs  and  judicial  process  issued  by  this 
Court  for  service  or  execution  within  the  local  limits 
aforesaid,  the  service  of  which  is  not  otherttrise  y^towiAqA 
for,  shallbedelivered  to  the  Sheriff  for  service  or  execution, 
unless  the  Court  or  a  Judge  sKall  otherwise  order  (I). 

200.  The  Sheriff,  or  his  Deputy,  shall  mark  at  the 
bottom  of  every  writ,  or  process,  which  shall  be  delivered 
to  him,  the  day  of  the  month  and  the  year  when  the  same 
was  so  delivered  to  him,  and  shall  endorse  on  such  writ, 
or  process,  the  true  date  of  theservice  or  execution  thereof; 
and  shall  mark  at  the  bottom  of  every  warrant  which  he 
shall  deliver,  the  name  of  the  party  or  attorney  which  is 
subscribed  to  the  writ,  precept,  order,  notice,  or  process  on 
which  the  same  warrant  shall  be  grounded.  And  in  de- 
fault of  compliance  with  any  of  the  directions  of  this  rule, 
the  Sheriff  shall  beliable,  in  a  summary  way,  tomake  such 


/ 


(1)  As  pmcess  of  every  kind,  exoept  summonses  to  defendants  under  b.  64  of 
Act  XIV  of  1882,  and  writs  of  execution  and  notices  under  s.  553,  may  now, 
under  8.  636,  be  served  by  the  attorney  in  the  suit,  rule  207  is  no  longer 
required,  rvle  208.  should  be  amended  by  omitting  the  words  in  italics,  and  rule 
209  siiould  be  amended  by  omitting  the  word  in  italics,  and  inserting  the 
words  "by  section  636  of  Act  XIV  of  1882,  or  otherwise"  after  tlie  words, 
*\  provided  for." 
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compensation  for  any  damages  which  may  result  from  his 
neglect  as  the  Court  or  a  Judge  shall  direct. 
See  Act  XIV  of  1882,  s.  343. 

201.  Every  order,  writ,  notice,  or  process  delivered  to  Process  tobe 
the  Sheriff  for  service  or  execution  within  the  local  limits  returned. 
of  the  jurisdiction  of  this   Court,    or   transmission  for 
service  elsewhere,  shall  be   duly  served  or  executed,  or 
transmitted  by  him,  and  the  same  shall    be   returned  by 

hiiu  into  the  oflSce  of  the  Registrar. 

202.  No  Sheriff,  or  officer  of  the  Sheriff,  or  any  other  Zenanas  not 

^    ,    to  be  entered 

person  executing  the  process  of  this  Court,  in  any    civil  inexecution 
cause  whatsoever,  before  or  after  decree,  shall  enter   into  cess  without 

£  special  leayc» 

the  zenana  or  private  apartments  allotted  to  the  women  o^ 
any  HinSttror  Musulman,  except  affidavit  be  made  prov- 
ing to  the  satisfaction  of  a  Judge  of  this  Court  that  the 
effects  seizable  by  such  process  are  secreted  in  such  zenana 
or  private  apartments,  or  for  other  special  cause  which,  in 
the  discretion  of  the  Judge,  may  make  it  necessary  to  the 
due  execution  of  the  laws  and  the  attainment  of  justice, 
and  unless  such  Judge  shall  make  an  order  in  writing  for 
that  purpose.  No  Sheriff' s  officer,  or  other  person  exe*  Kor  in  execu- 
cuting  any  warrant  or  other  process,  before  or  after  judg-  minai  process 
ment,  in  any  criaiinal  proceeding  whatsoever,  shall  enter  ^er." 
into  the  zenana  or  private  apartments  allotted  to  the  wo- 
men of  any  Hindu  or  Musulman,  except  affidavit  be 
made  proving  to  the  satisfaction  of  a  Judge  of  this  Court 
that  such  a  grave  offence  has  been  committed  as  in  the 
discretion  of  such  Judge  may  make  it  necessary  that  he 
should  be  allowed  to  do  so  for  the  purpose  aforesaid,  and 
unless  such  Judge  shall  make  an  order  to  that  effect. 

This  rule,  in  a  modified  form,  is  contained  in  Act  XIV  of  1882, 
8.  271,  by  which  the  officer  executing  civil  process  is  authorized. 
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witftout  obtaining  the  Courts  pemiiaaion,  to  enter  a  zenana, 
after  giving  the  occupant  notice,  and  allowing  her  reasonable 
time  to  withdraw. 

Hmdufl  203.     The  Sheriff,  or  any  officer  of    the   Sheriff,   or 

during  the  n    \  •     r^ 

DoorgftPooja  other  persott,  shall  not  execute  the  process  of  this  C/Ourt, 
from  iiiTeiit     in  any  civil  cause  whatsoever,  against  the  person  of  apy 
proceff.         Hindu,   during  the    four   days   of   the   Hindu  festival 
called  the  Doorga  Pooja. 

204.  Service  of  any  judicial  process  on  a  native  shall 
include  a  translation  thereof  in  the  vernacular  language, 
unless  such  service  be  made  under  the  eighteenth  (1)  of 
these  rules,  or  the  Court  or  a  Judge  shall  otherwise  order. 

onginai  205.     It  shall  not  be  necessary  to  the  regular  service 

orc^cr  when 

to  be  shown,  of  an  Order  that  the  original  order  should  be  shown, 
unless  sight  thereof  be  demanded,  or  unless  it  is  intended 
to  follow  up  such  service  by  an  attachment. 


Service  of 
translatioii. 


Appearance 
where  to  Ije 
entered* 

Praecipe, 


A'p^pearance. 

206.  An  appearance  shall  be  entered  by  the  defendant 
or  on  his  behalf,  in  the  office  of  the  Registrar  of  this 
Court,  on  the  Original  Side.  For  this  purpo.se  a  pr(Bcipe 
(2)  shall  be  filled  up  with  the  name  and  place  of  business 
of  the  defendant's  attorney,  or,  if  he  has  no  attorney, 
with  the  name  and  residence  of  himself,  or  his  agent, 
under  Section  19  of  Act  VIII  of  1859  (3). 

The  practice  under  the  rules  of  Court  is  as  follows : — A 
defendant  is  required  to  enter  an  appearance  within  a  specified 
time  after  service  of  the  summons,  and  afterwards  to  appear 
at  the  hearing  of  the  suit,  also  within  a  specified  time  after 
service  of  the  summons.  If  no  appearance  be  entered,  the  case 
is  set  down  in  the  undefended  list  of  suits,  and  is  usually  heard 

(1)    Rule  204,  mprn,  (2)    See  Ap.  [H  2]. 

(3)    See  Act  XIY  of  1882,  a.  415  ;  and  not«  to  inile  99,  ^tpra. 
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on  the  first  motion  day  after  the  expiration  of  the  time  fixed 
for  the  hearing.  If  an  appearance  be  entered^  the  case  is  set 
down  in  the  defended  list  of  puits,  and  is  heard,  in  its  turn,  after 
the  expiration  of , the  time  fixed  for  the  hearing. 

'    207.     Ill  default  ofan  appearance  being  entered  within  in  default  of 

appearance. 

the  time  mentioned  in  the  summons  for  such  appearance, 
or  as  herinafter  provided,  the  suit,  as  to  the  defendant  or 
defendants  so  in  default,  will  be  liable  to  be.heard  ex  parte. 

208.     An    appearance    shall    be    accepted,    without  Appearance 
leave,  at   any  time  before  the  suit  has  been  set  down  in  leave, 
the  undefended  board,  or  after  a  decree  has  been  made. 

.    209.     An  appearance  shall  not  be  accepted,  after  the  with  special 
suit   has   been   set  down   in  the  undefended  board  and 
[before  the  hearing,  without  special  leave,  to  be  applied 
[for  by  summons  in  Chambers.     If  leave  be  granted,  the 
tsum  of  Rs.  31  (l)shall,  unless  otherwise  ordered,  be  paid 
by  the  applicant  to  the  plaintiff  for  hiscostsof  the  appli- Costs, 
cation.     The  order  shall  specify  a  time  wuthin  which  the 
appearance  is  to  be  entered,  and  shall  direct  the  transfer  Transfer  of 
of  the  suit  to  the  defended  board,    on    sucli   appearance  defended 
being^iitered  within  the  time  so  to  be  specified. 


litit. 


210.     If  a  sole  defendant,  or  all  the  defendants,  being  when  suit  to 
s^d  juris,  and  being  duly  served  with  summons  to  appear  undefended 
and  answer,  shall  fail  to  enter  an  appearance  on  or  before 
the  day  mentioned  in  the  summons  for  such  appearance, 
the  Registrar  shall  cause  the  suit  to  be  set  down  in  the 
undefended  board. 

(1)  Attending  receiving  summons               ...  ...  ...  Rs.     2 

Attending  before  the  Judge  in  Chambers  ...  ...  „     10 

Half  fee  paid  to  Counsel  on  ea;  paT*^  brief  ...  ...  „     17 

Attending  to  fee  counsel     ...                 ...  ....  ...  „       2 

.    Total         ...  31 
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When  suit  to       211.     Wheie  a  sole  defendant,  or  any  of  two  or  more 

be  placed  *d  ,  ^ 

defended  defendants  IS  an  infant,  or  a  i>erson  of  unsound  mind  not 
so  found  by  inquisition,  or  wliere  an  appearance  has  been 
duly  entered  on  behalf  of  a  sole  defendant  or  of  any 
defendant,  the  suit  shall  be  set  down  in  the  defended 
board.  This,  where  written  statements  have  been  called 
for,  shall  be  done  after  the  lapse  of  the  time  allowed  for 
filing  the  same. 

Transfer       I     212.     The  Court  ttia}^   at  all  times   for  good   cause 
list  to  tiie     Itransfer  a  suit  from  the  one  cause  board  to  the  other. 

other.  « 

Costs  of        I     213.     Unless   for  special  reasons  otherwise  ordered, 

suit  omitted    j  i»»/«»i  n  •  t»i»ii  r 

tohetran»fer4a  plamtiti  who  allows  a  suit,  which  might  be  transfer- 
fended  list,  'red  to  the  undefended  list,  to  continue  in  the  defended 
J  list  and  to  come  on  to  be  heard  as  a  defended  case,  will, 
I  if  successful  in  obtaining  a  decree  with  costs,  be  only 
tallowed  his  costs  on  scale  2  up  to  the  time  *when  Tie 
)  was  in  a  position  to  apply  for  the  transfer  of  the  suit 
/  to  the  undefended  list,  and  thereafter  on  scale  1. 

Appearance         214.     Where  a  husband  and  wife  are  defendants,    the 

by  hua*)aud 

and  wife.  wife,  whcn  her  legal  status  is  similar  to  that  o{^fcme  sole^ 
shall  enter  a  separate  appearance  for  herself.  In  all  other 
cases  she  may  enter  an  appearance  for  herself,  or  the 
husband  may  enter  an  appearance  for  both. 

Appearance         215.     An  appearance  shall  be  entered  for  an  infant  for 

for  an  infant,  ,  i     i  •  ... 

or  person  of    a  persou  of  unsouud  mind  not  so  found  by   inquisition  ] 
miud.  by  his  guardian  ad  litem. 

Written  Statement. 
A  defendant's      216.     A  defendant's  wHttcn  statement  shall  contain  his 

statement  to 

contain         auswcrto  the  plaint,  and  state  any  new  matter  on  which 

answer  to  .  ^       i  • 

plaint.  he  intends  to  re)y  at  the  hearing. 

Rule  213,  dated  7th  June,  1880. 
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21 7.  Subject  to  the  foreffoinfi:  rule,  written  statements  written 

j  ^  O        e>  '  Ml        1      •  J  statemeuts  to 

I  shftll  be  as  brief  as  the  nature  of  the  case  will  admit,  and  set  forth  the 
'  shall  not  be  argumentative,  but  shall  be  confined,  as  much  facta. 
as  possible,  to  a  simple   narrative  of  the  facts  which  the 
party  by  whom,  or  on  whose  behalf,  the  written  statement 
is  made  believes  to  be  material  to  the  case,  and  which, l^e 
believes   he    will    be   able  to  prove  if  called  upon  by  the 
Court. 
See  Act  XIV  of  1882,8.  114. 

218.  Written  statements  shall  be  written  on  the  same  And  to  be 

,,,  1-i'j.i    divided  into 

quality  of  paper  and  in  the  same  manner  as    plaints  with  numbered 
respect  to  the  number  of  lines  and  words,  and  the  margin, 
paragraphs,  interlineationsand  figures, and  shall  be  stitch- 
ed in  the  same  manner  bookwise. 

See  Act  XIV  of  1882,  s.  114. 

219.  The  written  statement  of  a  corporaJjon  or  a  com-  written 
pany,  authorized  to  sue  and  be  sued  in  the   name   of  an  corporaUon 
officer  or  of  a  trustee,  shall  be  admitted,  if  subscribed  and  to  be'r^lved 
verified,  on  behalf  of  the  corporation  or  company,  by  any  principal    ^ 
director,  secretary  or  other  principal  officer  of  the  corpo-  ^^^^^^ 
mtion  or  company  who  may  bo  able  to  depose  to  the  facts 

of  the  case. 

See  Act  XIV  of  1882,  ss.  116  and  436.     It   is  necessary   that 
\  the  Court  should  be  satisfied  that  the  person  who  signs  and  verifies 
is  acquainted  with  the  facts  of  the  case. 

220.  The  written  statement  of  a  plaintiff^,  other  than  written 

.  1     11  I  •       J  •/»       1  •!       ,  Statement  of 

a  corporation  or  a  company,  shall  be  received  it  subscribed  any  other 
and    verified   by  the  person  who,  with  the  permission  of  be^rediv^  if 
the  Court,  shall  have  subscribed  and  verified  the  plaint,      th" person 

who  verified 

See  Act  XIV  of  1882,  s.  115.    See  also  note  under  rule    isi/^^P^^^^- 
supra,  and  Belchambers*  Practice,  p.  38b. 
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Written 
statement 


or  defendant. 


Peroiission 
how  to  be 
obtained. 


221.  Except   as  provided  ia  the  last  two,  preceding 
not  to  S  filed  rules,  a  written  statement  shall  not  be  received,  if  subscrib- 

u  verified,  i  i  • 

without         ed  and    verified  by  a  per>son  other  than  the  plaintiff  or 

perinia-Hion,        j    /•       i  i  t 

by  a  person     defendant,  unless  the  same  shall  have  been  so  subscribed] 

other  than  .  ,  ' 

the  plaintiff    and  Verified  with  the  permission  of  the  Court.  The  mode  I 
of  obtaining  such   permission    shall    be    by   petition  at( 
Chambei-s  witliout  notice.     The  petition  must  be  verified 
by  aflSdavit  or  solemn  affirmation,  and  it  must  be   shown 
that  the  party  from  his  knowledge  of  the  facts  is  compe- 
tent to  make  the  verification. 

^fee^si  115  of  the  Civil  Piocetliire  Code. 

See  note  to  rule  181,  supra,  as  to  the  practice  to  be  followed  .- 
when  a  defendant's  written  statement  is  signed  and  verified  by^ 
a  pei*son  other  than  the  defendant. 

222.  When  a  written  statement  is  called  for  by  the) 
Court,  the  time  for  filing  the  same  shall  be  fixed. 

See  Act  XIV  of  1882,  s.  112. 

223.  The  order  calling  for  a  written  statement  if  made 
at  the  time  of  the  admission  of  a  plaint,  shall  be  endorsed 
on  the  plaint^  and  signed  by  the  principal  officer  in 
attendance. 

224.  A  plaintift  will  not  be  required  to  file  a  writteu\ 
statement,  except  on  the  application  of  a  defendant,  to  be  I 

mentrexcept  made  by  summons  at  Chambers.  The  application  must 
be  supported  by  an  affidavit,  stating  the  special  circum- 
stances which  make  it  necessary  that  the  plaintiff  should 
file  H  written  statement.  Such  order  may  be  made  thereon 
as  to  costs  and  otherwise  as  to.  the  Judge  shall  seem 
fit.  . 

225.  If  a  plaintiff,  being  required  by  the  Court  to  file 

a   \vritten   statement,   shall  fail  to  do  so,  any  defendant 

hearing  may  iliay,  but  if  he  is  himsclf  required  to  file  a  written  state- 
journe  .  ^^^^^^^^  ^^^^  ^^^^jj  ^^^^^.  ^.jj^^  ^  sufficieut  Written  statement 


Time  for  fil 
iug  same  to 
be  fixed. 


Order  calling 
for  same  to 
be  endorsed 
on  plaint. 


Plaintiff  not 
to  be  requir- 
ed to  file  a 
written  state 


on  special 
application. 


When  plain- 
tiff fails  to 
file  written 
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apply  by   summons  at  Chambers  to  have  the  hearing  of 

the  suit  adjourned.     If  the   hearing   be   adjourned,  the  Costs  of 

•^  .  aojournmeut 

plaintiff  shall,  unless    otherwise    ordered,  pay  the  costs 
occasioned  by  such  adjournment. 
See  Act  XIV  of  1882,8.113. 

226,     A  defendant,  if  required  by  the  Court  to   file   a  a  defendant's 
written  statement,  shall  file  the  samevvithin  Ihfe  time  limit-  ment  to  be 
ed  for  that  purpose,  or  within  such  further  time  as  may  appeai-ance 
be  obtained  bjr  hini^  or  thereafter  wttR  §p66ial  leav6  "but  ^meTor  with 
a  defendants  written  statement,  whether  called  for  by  the  *^^**  ^^^' 
Court,  or  tendered  spontaneously,  shall  not  be  received, 
unless  the  defendant  shall  have  first  entered  an  appear- 
lance. 

See  Act  XIV  of  1882,8.113. 

£27.      A  defendant  desiring  to  claim  a  set-off,  must,  if  Particulars 

11       ii       r^         jx/»i  -jj  ^^0mtm"*  of  set-off  to 

required  by  the  Court  to  tile  a  written  statement,  state  the  be^iven  in 
particulars  of  his  claim  in  such  written   statement.     A  Cwts  of  sipa- 
separate  statement  containing  the  particulars   of  set-off  iTrs.^*^*^  *^" 
need  not  be  filed,  and,  if  filed,  the  costs  thereof  shall  not  be 
allowed,  unless  otherwise  ordered. 
See  Act  XIV  of  1882,8.  111. 

228.  When   a  written  statement  is  not  called  for  by  PartiuuUrs 
the  Court,  a  statement  containing  particulars  of  set-oflT,  or  voilfnury^*^ 
a   voluntary  statement,  may  be  filed  at  any  time  before  a  when"to°bi 
suit  h:is  been  set  down  in  the  undefended  board,  but  not  ^*^ 
thereafter,  without  leave  to  be  applied  for  at  Chambers,  when  leave 
A  plaintiff  may  apply  for  such  leave  by  petition  ex  parte.  h^'^^Y^ 
A  defendant  may  apply  for  such  leave  by  summons.  obtained. 

229.  The  costs  of  a  voluntary  statement  filed   by  a  Co8t«  of 

volii  D  tarv 

plaintiflF  will    not   be   allowed,  either  as  between  party  statement. 
and  party,  or  as  between  attorney  and  client,  unless  other- 
wise ordered. 

20 
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230.  Further  time  for  filing  a  w  ritten  statement  may  "^ 
be  obtained  upon  summons  at  Chambers.  » 

231.  When  only  the  defendant  is  required  to  file  a 
written  statement,  the  plaintiflf  shall  be  entitled,  immedi- 
ately on  the  same  being  filed,  to  obtain  an  oflSce  copy 
thereof 

232.  When  both  the  plaintiff  and  defendant  are 
required  to  file  written  statements,  either  part}^  after 
filinghis  own  written  statement,  shall  be  entitled toobtain 
an  office  copy  of  the  statement  of  the  other  party. 

233.  When  two  or  more  defendants  are  required  to 
file  written  statements,  a  defendant,  after  filing  his  own 
written  statement,  shall  be  entitled  to  obtain  an  oflSce 
copy  of  the  statement  of  a  co-defendant. 

234.  Any  party  without  himself  filirg  a  wiitten  state- 
ment shall  be  entitled  to  obtain  an  office  copy  of  a  volun- 
tary statement  filed  by  any  other  party. 

235.  When  a  defendant  shall  obtain  a  copy  of  a  state- 
ment of  a  co-defendant,  whether  filed  spontaneously  or 
in  compliance  with  an  order,  the  costs  of  obtaining  such 
copy  shall,  unless  otherwise  ordered,  be  borne  by  himself. 

236.  An  infant  defendant  will  not  be  required  to  file 
a  written  stalemelifn^lTra  Volunt^  statement  may  be 
filed  on  his  behalf,  provided  a  guardian  ad  litem  has  been 
assigned  to  him. 

Documents  produced  under  ss.  59  avd  62  of  Act  X 
0/1877. 

237.  When  an  original  document  is  produced  by  the 
plaintiff  under  s.  59  of  Act  X  of  1877,  the  same  shall 

1882?        ^  be  marked  for  identification  by  the  chief  ministerial  oflScer 
in  attendance  on  the  Court,  and  if  in  lieu  of  the  original  a 

Jlules  237  and  238,  dated  Ist  Apnl,  1878, 


Further  time 
for  filing 
statement. 

When  plain- 
tiff may  ob- 
tain copy  of 
defendant's 
statement. 


When  either 
party  may 
obtain  copy 
of  statement 
of  other 
party. 


When  a 
defendant 
may  obtain 
copy  of  a  co- 
defendant's 
statement. 


Copy  of 

voluntary 

statement. 


Defendant  to 
bear  the  costs 
of  obtaining 
copy  of  a  co- 
defendaut's 
statement. 


Written 
statement  of 
an  infant. 


Document 
produced 
under  s.  59 
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copy  thereof  is  filed  with  the  plaint,  the  same  shall,  before 
return  of  the  original,  be  compared  there  with  by  one  of  the 
examiners,  who  shall  attest  the  copy  if  it  be  foundcorrect. 

:i38.     When  an  original  document  is  produced  by  the  Document 
plaintiff  under  s.  62  of  Act  X  of   1877,   the  same  shall  Snder  s.  62 
be  marked  for  identification  by  the  chief  ministerial  oflScer  1882! 
in  attendance  on  the  Court,  and  the  copy  to  be  filed  under 
that   section    shall  be  examined  and  compared  with  the 
original  by  one  of  the  examiners,  who    shall  attest  the 
copy  if  it  be  found  correct. 

Discovdy  and  Inspection. 

239.  Copies  ordocuments  referred  to  in  and  annexed  Defendant 
to  a  plamt  as  exhibits,  may  be  turnished  to  a  defendant  copies  of 

I  .  .       .         .  .  documents 

on  his  entering  his  appearance.  annexed  to 

plaint, 

240.  Documents  annexed  to  a  plaint  as  exhibits  may  and  may 
be  inspected  by  a  defendant  who  has  entered  his  appear-  dwS^ente. 

Rules  239  to  265,  dated  6th  June,  1874.  Of  these  rules,  239  to  244,  with«eM«  I 
importantjapdifisations,  have  been  embo(iied  in  es.  129  to  186  of  Act  XIV  of  1882^  V 
Tlie  "rffhS  which  eiiable  discovery  and  inspection  to  be  obtained  as  between  a 
plaiuiiff  and  a  defendant,  are  opposed  to  the  reception  of  any  affidavit  in  answer  I 
to  an  affidavit  of  documents.  It  may  he  shown  that  the  affidavit  of  doouments 
is  in  itself  insufficient,  or  that  the  deponent  has  made  admissions  throw- 
ing discredit  on  its  sufficiency.  It  cannot  be  otherwise  discredited  (1). 
The  Act  [ss.  129  and  130]  enables  discovery  and  inspection  to  he  obtained  as 
provideil  in  the  rules.  It  also  [s.  134,  which  is  exactly  the  same  as  rule 
18  of  Order  XXXI  under  the  Supreme  Court  of  Judicature  Act,  1875]  en- 
ables infpectioi)  to  be  obtained  upon  an  affidavit  showing  (a)  of  what  docu- 
ments inspection  is  sought,  (6)  that  the  party  applying  is  entitled  to  inspect 
them,  and  (c)  that  they  ai'e  in  the  possession  or  power  of  the  party  against 
whom  the  application  is  made.  In  thus  adopting  the  rule  both  at  law  and  in 
equity,  the  object  was  to  enable  a  suitor  to  obtain  inspection  of  particular  documents 
material  and  relevant  to  the  suit  the  existence  of  wliich,  and  that  they  are  in  the 
fN^session  or  power  of  the  party  from  whom  discovery  is  sought,  are  shown  by  ad- 
mission in  some  document  filed  by  himself  in  the  suit  (2).  No  order  for  inspection  can 
however  be  obtained  under  s.  133,  unless  notice  has  been  given  under  s.  131  (3). 
Notice  has  been  given.  Nor  can  an  order  be  obtained  under  s.  136  unless  the  pro- 
visions of  s.  134  have  been  strictly  complied  with  (4). 

(1)  See  note  to  rule  253,  p)9i. 

(2)  Manna  LaU  r.  Jtamtanoo,  Jan.  19th,  1880  ;  Bel.  Practice  55. 

(3)  Mokendra  Nath  Dawn  v,  I  than  Chandra  Davm,  I.  L.  R.  10  Cal  56  ;  Dhapi  v. 
Jiam  Perthad  L  L.  R.  14  Cal  768. 

(4)  Dhapi  v.  Ram  Perthad  ih. 

It  is  noticeable  that  no  condition  similar  to  that  imposed  by  the  words  in  italics 
in  rules  241,  243,  214,  245,  and  246,  is  to  be  found  in  the  Act ;  and  further,  that 
the  Act  contains  no  procc<lure  similar  to  that  prescribed  by  rules  248  to  263,  or 
forms  simDar  to  those  presciibed  by  Mile  265, 
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RULES. 


Either  party 
mav  inspect 
and  obtain 
copies  of 
documents 
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other  party. 
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with  plaint. 


Defendant 
may  inspect 
and  obtaia 
ciipies  of 
documents 
produced 
with  plaint. 


Deposit  and 
inspection  of 
documents 
admitted  by 
plaint  or 
statement 


ance    on  twenty-four  hours'  previous  notice  being  given 
to  the  plaintiff  or  his  attorney. 

241.  A  plaintiff,  or  a  defendant,  may,  at  any  stage  of 
a  suit,  biit  if  required  to  file  a  tvmtten  statement^  not  until 
after  filing  a  sufficient  written  statement  [unless  the  Court  / 
or  a  Judge  shall  otherwise  direct],  be  furnished  with 
copies  of  documents  annexed  as  exhibits  to  the  written 
statement  of  the  other  party,  and  ma}^  inspect  such  docu- 
ments on  twenty-four  hours'  previous  notice  being  given  to 
the  party  by  whom  such  written  statement  has  been  filed. 

242.  Until  documents  produced  with  a  plaint,  but  not 
mentioned  therein  or  annexed  thereto  as  exhibits,  have 
been  offered  and  received  in  evidence,  inspection  thereof 
cannot  be  allowed, or  copies  theieof  furnished,  to  a  defend- 
ant without  an  order  to  be  obtained  under  the  following 
rules. 

243.  A  defendant  may  at  any  stage  of  a  suit,  hut  if 
required  to  file  a  written  statement^  not  until  after  filing  a 
sufficient  written  statement  [unless  the  Court  or  a  Judge 
shall  otherwise  direct],  apply,  by  summons  at  Chambers, 
for  an  order  that  he,  his  attorney,  or  agent  be  at  liberty 
to  inspectandperusethedocumentsmentionedinand  pro- 
duced with  a  plaint  [but  not  annexed  thereto  as  exhibits], 
and  take  copies  and  abstracts  thereof  and  extracts  there- 
from. 

244.  A  plantiff,  or  a  defendant,  may  at  any  stage  of 
a  suit,  hut  if  required  to  file  a  written  statement  not  until 
after  filing  a  sufficient  written  statement  [unless  the  Court 
or  a  Judge  shall  otherwise  direct],  apply,  by  summons  at 
Chambers,  for  an  order  that  the  other  party  do  produce 
and  leave  with  the  Registrar,  or  produce  at  any  other 
specified  place,  the  documents  ftientioned  in  the  plaint  or 
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in  jhe  written  statement  of  either  party  [but  not  annexed 
as  exhibits  to  or  produced  with  the  plaint,  or  annexed 
as  exhibits  to  the  written  statement],  and  admitted  to  be 
in  his  possession  or  power  ;  and  that  the  applicant,  his 
attorney,  or  agent  be  at  liberty  to  inspect  and  peruse  the 
same,  and  take  copies  and  abstracts  thereof  and  extracts 
therefrom. 

245.  A  plaintiff,  or  a  defendant  [a  claimant  under  a  Deposit  and 

..  .  •!•  1  !••«»     inspection 

decree  in  an  administration-suitbeinff  deemed  a  plaintiff],  aa  between 

P  .,         .^  .,         ^,  .  plaintiff  ami 

may  at  any  stage  ot  a  suit,  but  if  required  to  file  a  written  defendant. 
statement,  not  until  filing  a  sujficient  written  statement 
[unless  the  Court  or  a  Judge  shall  otherwise  direct], 
apply,  by  summons  at  Chambers,  for  an  order  that  the 
other  party  do  file  an  affidavit,  stating  whether  he  has  or 
has  had,  in  his  possession  or  power,  any  and,  if  any, 
what  documents  relating  to  the  matters  in  question  in  the 
suit,  and  accounting  for  the  same,  and  that  he  do  within 
a  given  time  produce  and  leave  with  the  Registrar,  or 
produce  at  any  other  specified  place,  such  of  the  docu- 
ments as  by  such  affidavit  shall  appear  to  be  in  his  posses- 
sion, except  such  of  the  same,  if  any,  as  he  may  by  his 
.affidavit  object  to  produce  ;  and  that  the  applicant,  his 
attorney,  or  agent  be  at  liberty  to  inspect  and  peruse  the 
documents  so  produced,  and  to  take  copies  thereof  and 
abstracts  and  extracts  therefrom. 

246.  A  defendant  may,  at  any  stage  of  a  suit,  but  i/ab  between 
required  to  file  a  ivritten  statement,  not  until  ajter  filing  ^j^^^^^^  ' 
a  sufficient  written  statement   [unless   the   Court   or  a 
Judge   shall  otherwise  direct],  apply,   by  summons   at 
Chambers;  as  against  any  other  defendant,  or  defendants, 

for  an  order  similar  to  that  to  be  obtained,  under  the  last 
preceding  rule.     The    application  must  be    supported 
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by  an  affidavit,  stating  the  interest  of  such  co-defendant 
or  co-defendants,  in  the  matter  touching  which  discovery 
is  sought,  and  the  special  facts  and  circumstances  upon 
which  the  claim  to  obtain  discovery  from  him  or  them 
is  founded. 

There  is  no  special  provision  in  Act  XIV  of  1882  for  discovery 
and  inspection  as  between  co-defendants;  but,  under  the  general 
provisions  of  the  Act,  discovery  and  inspection  may  be  obtained 
by  any  party  from  any  other  party. 

In  a  case  (1)  referred  to  in  Belchambers'  Practice,  p.  53,  it  was 
held  that  this  rule  w.is  superseded  by  sections  129  and  130  of  the 
Civil  Procedure  Code.  But  it  has  been  held  under  the  Judicature 
Act.  that  an  order  for  discovery  may  be  made  against  a 
co-defendant  (2)  or  co-plaintiff  (3) ;  but  there  must  be  an  issue 
between  such  parties  (4)^ 

247.  Except  as  provided  in  the  last  preceding  rule, 
no  affidavit  is  necessary  in  support  of  an  application  for 
discovery  and  consequential  production  and  inspection, 
and  the  costs  of  any  such  affidavit  will  in  future  not  be 
allowed,  unless  the  Court  or  a  Judge  shall  otherwise 
order. 

This  rule  and  rule  245  correspond  with  rule  12  of  Order  XXX 
of  the  English  Judicature  Act  XX,  1875,  under  which  an  affi- 
davit of  documents  is  conclusive,  except  under  certain  circums- 
tances (5). 

248.  Where  production  is  sought  from  a  corpora- 
tion or  companj^  authorised  to  sue  and  be  sued  ni  the 
name  of  an  officer  or  trustee,  the  affidavit  will  be  directed 
to  be  made,  on  behalf  of  the  corporation  or  company,  by 

Rules  248  to  252  have  been  omitted  from  Act  X  of  1877. 
•*        (1)     Satya  Ofiurn  Ohose  Y.  Mongola  Dasiec  (suit  No.  600  of  1879 j,  order  dated 
Febiiiary  20th,  1884,  Wilson,  J. 

(2)  Hamilton  v.  A'ott,  16  Eq.  112. 

(3)  Shaw  V.  Smith,  18  Q.  B.  Div.  200. 

(4)  76. 

(5)  Jonci  V.  Monte  Video  Gas  Co.,  L.  H.  5  Q.  B.  Div.  556. 


( 
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any  director,  secretary,  or  other  principal  officer  of  the 
corporation  or  company,  who  may  be  able  to  depose  to 
the  facts  required  to  be  stated  in  the  affidavit. 

249.  The  Court,   or  a  Judge,  may,   for  a  sufficient  Affidavit  by  a 
I  reason,  allow  the  affidavit  to  be  made,  on  behalf  of  the    *"  ^  ^' 
Iparty  from  whom  production  is  sought,  by   any   {)erson 

competent  to  make  the  same. 

250.  The  party  required  to  make  an  affidavit  must  Affidavit 
make  the  same,   although  he   may  have  good  grounds  made, 
against  producing  the  documents  ;  and  he  must  describe  good'i^on 
the  documents  with  sufficient  distinctness  to  enable  the  pfrXction. 
Court,  or  a  Judge,  to  order  production  if  his  objections  of^wuments. 
should  be  overruled. 

251 .  All  questions  of  privilege,  exemption,  sealing  up,  objection  to 
or  production  without  leaving  at  the  Registrar's  office,  v^m^lTt.  ^ 
must  be  raised  in  the  affidavit. 

252.  If  extension  of  time  for  making  the  affidavit  be  Further  time 
required,   the  same   may  be  obtained  upon  suminons  at  affidavit. 
Chambers. 


( 


253.  No  affidavit  in  answer  to  an  affidavit  or,  further  no  affidavit 
affidavit,  made  by  the  party  from  whom  production  isj^^^j^i.'' 
sought,  or  on  his  behalf,  will  be  received. 

See  Noel  v.  Noel,  1   D.  J.  and  S.,  468 ;  WAglit  v.  Pitt,  L.  R. 
3  Ch.,  809. 

254.  If  documents  are  claimed  to  be  protected,  the  couree  when 

.  !•  ia*  •/»!•  /•••  ji  documenta 

party  seeking  production,  it  desirous  ot  raising  the  ques-  are  claimed 
tion,  must  do  so  by  a  further  application  for  production,  ^.     ^'^^^^ 
Such  application  must  be  made  by  summons,  and  may  be 
heard  before  the  Judge  in  Chambers,  or  adjourned  to  be 
heard  in  Court. 

Rules  254  to  265,  by  the  last  of  which  the  forms  are  prescribed,  have  been 
omitted  from  Act  X  of  1877, 
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Course  where  255.  If  the  affidavit  be  considered  insufficient  as  not 
affidavit  containing„a  cleaivadniission  or  denial  of  the  possession  of 
ques  ion   .     ^Q^yj^^^j^^g^  qj.  q^qI^  ^  description  of  them  that  the  Court 

can  enforce  its  order,  or  from  any  other  cause,  the  party 
seeking  production  may  obtain  a  summons  to  consider 
the  sufficiency  of  the'affiJavit. 
Affidavit  Where  a  defendant  by  his  answer  set  out  a  list  of  customers 

?Ut'of  cue-  of  a  business  carried  on  by  him,  but  did  not  mention  in  his  affi- 
ourmentiou-  davit  of  documents  any  books  relating  to  such  business: — Hekl, 
ing  books  of    fhat  he  must  make  a  further  affidavit.     Saull  v,  Brovyiie,'L,'R. 

business.  ^^  „        -.^^ 

17  Eq.,  402. 

Affidavit  Where  a  defendant  in  his  affidavit  of  documents  omitted  to 

dmjumentrc-  mention  a  document  referred  to  in  his  written  statement: — 
^^^^^jl^gJ^jgi^^W,  that  he  could  not  be  cross-examined  on  his  affidavit,  and 
meut.  j  that  the  proper  course  was  to  apply  for  inspection  of  the  parti- 

cular document.     Kennelly  v.  Wymav,  I.  L.  R,  1  C.  S.,  178. 

Course  where       256.     If  the  affidavit  be  held  to  be  insufficient,  further 

affidavit  held 

to  be  insuffi.  time  may,  at  the  discretion  of  the  Judge,  be  allowed  to  the 
deponent  to  file  a  full  and  sufficient  affidavit :  and  such 
time  may  be  further  extended  on  his  application  by  sum- 
mons. If  further  time  be  not  allowed,  the  deponent  will 
be  liable  to  process  of  contempt  for  disobedience,  as  if  no 
affidavit  had  been  filed. 

Where  docu-       257.     If  it  appchrs  from    the  affidavit   of  the    party 

raents  in  ,..  i 

constant  use.  from  whom  production  IS  sought,  that  the  books  and 
papers  relating  to  the  matters  in  question  are  in  con- 
stant use  in  his  business,  and  necessary  for  that  purpose, 
or  cannot  be  deposited  without  great  inconvenience,  the 
order,  in  the  first  instance,  will  only  direct  that  they  shall 
be  produced  for  inspection  at  the  place  of  business  at 
which  they  are  stated  to  be  in  use,  or  other  convenient 
place. 

See  Hooper  v.  Oximm,  2  Johnson  and  Hemmings  602 ;  PreM- 
ney  v.  Corporation  of  Colchester,  24  Ch.  Di,  376. 
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258.  If,  where  inspection  has   been    ordered    out   of  Where 
Court,  it  is  found  that  a  satisfactory  inspection  cannot  be  i^spectionT 
obtained,  or  if  it  can  be  shown  that  the   documents  are  not  obtainwi. 
being  tampered  with,  application  may  be  made,  by  sum- 
mons, for  an  order  for  the  deposit  and  inspection  of  the 
documents  in  Court.  Such  application  must  be  supported 

by  affidavit. 

259.  If  it  appears  from  the  affidavit  of  the  party  from  where  docu. 
whom  production  is  sought,  that   the    books   or   papers  irrelevant 
contain    matter   which    he   is  not  liable  to  disclose,  the  ™* 
order  will  be  qualified  so  as  to  admit  of  such  parts  being 

sealed  up. 

260.  If  the  right  to  seal  up  be  omitted  to  be  claimed.  Special 

a  special  application  for  leave  to  seal  up   may    be    made  for  leave  to 
by    summons.     Such    application  must  be  supported  by 
affidavit. 

261.  If  the  statements  in  the  affidavit  in  support  of  a  Course  where 
claim  to  seal  up  documents,  or  plaint,  or    written    state- supposed  to 
ment,    or   if  the  unsealed  documents,  afford  grounds  for  seaiSi*^*" 
suspecting  that  the  party  has  sealed  up  matter  that  ought 

to  have  been  disclosed,  the  party  seeking  inspection  may 
apply,  by  summons,    for   inspection   of    the   documents 
which  have  been  sealed,  and  the  Judge  may  unseal  such/ 
documents  and  examine  them  in  order  to  see  whether  the/ 
applicant  is  entitled  to  inspect  the  portions  sealed  up.     ' 

See  Bel.  Practice,  p.  56a. 

262.  If  the  documents  are  ordered  to  be  deposited  at  Order  and 
the  Registrar's  office,  a  copy  of  the  order,  and  aschedule  of  deposited 
the  documents,  must  be  leftat  the  time  thedepositis  made,  ment^.*^" 

263.  When  the  purpose  for  which   documents   have  Return  of 
been    d(^posited  in  Court  is  satisfied,  the  party  by  whom   *^"°^®" 
they  were  deposited  may  have  them  delivered  out  to  him ; 

21 
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Two  copies 
of  interroga- 
tories to  be 
tendered  to 
Registrar, 
one  to  be 
filed,  the 
other  to  be 
delivered 
back  with  a 
direction  for 
service. 


but  for  that  purpose  he  must  obtain  an  order   on   sum- 
mons, or  the  consent  in  writing  of  the  other  party. 

This  rule  was  construed  by  Wilson,  J.,  as  if  the  words  "pending 
the  suit  "  were  hiserted  between  the  words  "  (Jc»po*ited  nmy  "  and 
"  have  them  delivered  " — June  28th,  1890. 

See  Act  XIV  of  1882,  s.  144. 

264.  An  order  for  an  affidavit  and  production,  or  for 
production  only,  may  be  enforced  by  serving  the  same  on 
the  party  ordered  to  produce  the  documents,  with  a 
memorandum  endorsed  thereon  to  the  effect  following, 
namely: — "Ifyou,  the  within-named  A.B.,  neglect  toobey 
this  order  by  the  time  therein  limited,  you  will  be  liable/ 
to  be  arrested  and  committed  to  prison  for  contempt."! 
And  if  default  be  made  in  complying  with  the  order  by 
the  time  specified  therein,  or  in  a  further  order,  the  partj'' 
making  default  may  be  proceeded  against  by  attachment. 

See  Act  XIV  of  1882,  s.  136. 

265.  The  forms  set  forth  in  the  schedule  annexed  (1) 
are  to  be  followed,  with  such  variations  as  circumstances 
may  require. 

Interrogatories  and  Notice  to  adrait. 

266.  When  interrogatories  are  ordered  by  the  Court 
to  be  delivered  under  section  121  of  the  Code  of  Civil 
Procedure,  two  copies  of  each  set  of  interrogatories  shall 
be  tendered  to  the  Registrar,  who,  when  the  same  are  ten- 
dered by  the  plaintiff,  shall  forthwith,  or,  when  the  same 
are  tendered  by  the  defendant,  shall,  on  being  satisfied 
that  the  defendant  has  filed  a  written  statement,  retain 
and  file  one  of  such  copies,  and  deliver  the  other  copy  for 
service  to  the  attorney  of  the  party  tendering  the  interro- 
gatories, or,  if  there  be  no  attorney,  to  the  SheriflT,  after 

(1)  Ap.  [1]. 
Rules  266  to  269,  taking  effect  from  15th  March,  1879. 
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adding  at  foot  thereof  his  signature  and  official  designa- 
tion after  the  words,  *'  Let  this  be  served  by  the  plaintiffs 
attorney  [or  the  defendant's  attorney  or  the  Sheriff,  as  the 
ease  may  be]." 

The  plaintiff  having  obtained  answers  to  interrogatories  from  a 
defendant,  it  was  submitted  whether  the  plaintiff  could,  in  accord- 
ance with  the  practice  of  the  old  Supreme  Court,  read  only  so 
much  of  the  answers  as  he  thought  fit,  or  whether  the  answei-s 
should  be  treated  as  evidence  taken  debene  ease  under  a  commis- 
sion : — Held  [Wilson,  J.,  with  the  concurrence  of  Pontifex,  J.]  that 
it  was  not  optional  to  read  only  a  part  of  the  answers  ;  that  the 
whole  "shbuFd  be  puciii  with  the  interrogatories,  and  marked  as 
exTiiBrts  f  that  tHe  answers  must  be  treated,  not  as  evidence  taken 
under  a  commission,  but  as  evidence  contained  in  an  affidavit. — 
Suit  No.  671  of  1878,  Gmtobehary  Paul  v.  Johurloll  Paid 
Court  Minute  book,  8th  April,  1879. 

267,     Notice  requiring  the   admission    of  documents  Form  of 
under  section   128  shall  be  in  the  following  form,  with  admit 

1  ...  ,1         .  .  /.  .1  documents. 

such  variations  as  the  circumstances  of  the  case  may  re- 
quire : — 

Suit  No.  of  187     . 

Form  of  Notice  to  admit  Documents, 

IN  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

Ordinary  Original  Civil  Jurisdiction. 

A.  B.  V.  C.  D. 

Take  notice  that  the  plaintiff  [or  defendant]  in  this 
suit  proposes  to  adduce  in  evidence  the  several  documents 
hereunder  specified,  and  that  the  same  may  be  inspected 
by  the  defendant  [or  plaintiff],  his  attorney  or  agent, 
at  on  any  day  within  four  days  from  the 

service  of  this  notice,  between  the  hours  of  ,  and 

that   the   defendant   [or  plaintiff]  is  hereby  required  to 
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admit  that  such  of  the  said  documents  as  are  specified  to 
be  originals  were  respectively  written,  signed  or  executed 
as  they  purport  respectively  to  have  been  ;  and  that  such 
as  are  specified  as  copies  are  true  copies  ;  and  that  such 
of  the  documents  as  are  stated  to  have  been  served,  sent 
or  delivered  were  so  served,  sent  or  delivered  at  the  res- 
pective times  in  that  behalf  stated  [saving  all  just  excep- 
tions to  the  admissibility  of  all  such  documents  as  evi- 
dence in  this  suit]  ;  and  that,  pursuant  to  section  128  of 
Act  X  of  1877,  such  admission  must  be  made  in  writing 
and  signed  by  the  plaintiflf  [or  defendant}  or  his  attorney, 
and  filed  in  the  office  of  the  Registrar  of  this  Court  in  its 
Original  Jurisdiction  within  four  days  from  the  service  of 
this  notice — Dated,  &c. 

To  E.  F.,  attorney  for  defendant  [or  plaintiff]. 

G.  H.,  attorney  for  plaintiff  \or  defendant]. 

[Here  describe  the  documents,    the    manner  of  doing 
which  may  be  as  follows]  : — 


Originals. 


Description  of  Documeute. 


Deed  of   covenant  between  A.   B.  and  C.  D.,  first  part,  and 
E.  F.,  second  i>art 

Indenture  of  lease  from  A.   B.  to  C.  D. 

Indenture  of  release  between  A.  B.,  C.  D.,  first  part,  &c. 

Letter,  defendant  to  plaintiff 

Policy   of  insurance  of  goods   by  ship  "  Isabella  "  on  voyage 
from  Oporto  to  London 

Memorandum   of  agieement   between   C.    D.,  captain  of  said 
ship,  and  E.  F. 

Bill   of  exchange   for  £  100,  at  three  months,  drawn  by  A.  B. 
on  and  accepted  by  C.  D.,  endorsed  by  E.  F.  and  G.  H.     ... 


Dates. 


January  1st,  1848. 
February  1st,  1848. 
February  2ud,  1848. 
March  Ist,  1848. 

December  3rd,  1847. 

Januai-y    Ist,    1848. 

May  Ist,  1849. 
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Copies. 


Deticription  of  Documents.  >  Dates. 


Letter,  plaintiff  to  defendant  ...     February  Ist,   1848 

Notice  to  produce  impers     ...  ...  '  March  Ist,   1848 


Original  or  dupli- 
cate served,  sent 
or  delivered,  when, 
how,  and  by  whom. 


Record  of    a  judgment   of  the  Supreme 
Court 


Sent  by  General 
Post,  Februarj'  2n(l, 
1848. 

Served  March  2nd, 
1848,  on  defend- 
ant's   attorney     by 

E  F.  of 


April   2nd,  1830 


268.  Two  copies  of  every  such  notice   shall  be  deli- Two  copies  to 
vered    to  the  Registrar,  who,  on  being  satisfied  that  the  to  the  Regis, 
ease  is  not  likely  to  come  on  for  hearing  within  the  next  be  filed,  tiie 
ten  days,  shall  file  one  of  such  copies,  and  shall    deliver  deUv^ered 
the  other   copy  for  service  to  the  attorney  of  the  party  tlonforsCT! 
tendering  the  notice,  or  if  there  be  no  attorney,  then    to  ^*^* 

the  sheriflf,  after  adding  at  foot  thereof  his  signature  and 
oflScial  designation  after  the  words — 

'*  Let  this  be  served  by  the  plaintiffs  attorney  [or  the 
defendant's    attorney,  or  the  sheriflf,  as  the  case  may  be] 

By  order  of  the  Court" 

269.  On  the  copy  of  each  set  of  interrogatories   filed  Endorsement 
under  the  first  of  these  rules,  or  on  the  copy  of  the  notice  ?nte^|?^^ 
filed  under  the  last  preceding  rule,  shall  be  endorsed  the  ^^^^ 
date  on  which  it  was  filed,  and  also  the  date  on  which  the 

other  copy  was  delivered  out  for  service. 

Commission  to  examine  Witnesses, 

270.  That  when  a  commission  issues  to  examine   wit-  when 
nesses  living  in  Calcutta,  or  within  twenty  miles  thereof, 

the  same  be  made  returnable  in  ten  days;  all  commissions 
to  examine  witnesses  residing  beyond"  that  distance  and 
within  five  hundred  miles  thereof,  be  made  returnable  in 
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four  weeks  ;  and  all  commissions  beyond  that  distance, 
and  witTuTi  the  Presidency  of  Fort  William,  in  six  weeks  ; 
unless  further  tmie  shall  have  been  allowed  by  the  Court, 
if  sitting,  or  by  a  Judge  thereof,  in  vacalion. 

This  is  an  old  rule  of  the  Supreme  Court. 

See  Act  XIV  of  1882,  ss.  383  to  391,  and  641 ;  and  rules   285, 
and  286,  2>otif, 
Practice.  The  practice  of  the  Court  is  in   accordance   with   the  following 

directions  given  by  Couch,  C.  J.,  with  reference  to  the  Indian 
Oaths  Act,  X  of  1873:— 

"  Whenever  a  commission  is  to  be  executed  in  British  India, 
or  by  a  British  subject  in  the  territory  a  of  Native  Prince  or 
Sate  in  alliance  with  Her  Majesty,  the  direction  to  the  commis- 
sioner to  take  an  oath  should  be  omitted,  and  the  form  of  oath  or 
affirmation  of  the  witness  or  interpreter  should  be  in  conformity 
with  the  Circular  Order,  11th  December,  1874  (1).  I  think  the 
direction  to  the  comtnissioner  to  take  an  oath  may  also  be  omit- 
ted from  commissions  to  be  executed  elsewhere,  as  the  Code  of 
Civil  Procedure  says  nothing  about  an  oath ;  but  my  opinion 
will  not  be  binding  upon  any  Judge  of  the  Court  before  whom 
the  question  may  be  raised.  In  these  commissions,  the  form  of 
the  oath  or  affirmation  should  not  be  altered  in  conformity  with 
the  Circular  Oixier." 
When  exami-       The  examination   of  witnesses  under   a   commission  is  of    the 

nation  to  be  ...  ^ 

conducted  by  same  nature  as  an  examination  in  open  Court,  and  should  be 
conducted  by  counsel  and  not  by  attorneys.  Prankisseii  Ghundei' 
V.  Bissonatk  Chiindev,  8  B.  L.  R.,  Ap.,  101. 

It  appears  from  the  official  note-book,  that,  although  the  Court 
[Macpherson,  J.]  expressed  this  opinion,  the  objection  made  to 
the  adtnission  of  the  evidence  was  not  allowed.  It  also  appears 
that  the  witness  in  this  case  was  examined  in  Calcutta. 

^Vllenby  Where  a  witness  was  examined  under  a  commission   at   Cossi- 

at  toi*U6  V 

pore  in  the  suburbs  of  Calcutta,  the  evidence  was  admitted, 
although  the  examination-iu-chief  was  conducted  by  an  attorney. 
Kartick  Churn  Setty  v.  Gopal  Kisto  Paulit,  Court  Minute 
book,  August  6th,  1877. 

(1)  See  Ap.  [P]. 
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It  should  be  stated  that  the  evidence  in  this  case  was  admit- 
ted without  any  reference  being  made  by  the  Court  [Macpherson, 
J.]  to  the  objection.  This  point  is  not  mentioned  in  the  judg- 
ment reported  in  3 1.  L.  R.,  C.  S.,  264. 

As   to   the   costs   of  a   commission    to   examine   a   privileged  Costs. 
person  claiming  his  privilege  [Act  XIV  of  1882,  s.  641],  or  a  party 
to  a  suit,  see  rule  828  'post. 

Upon  the  question  raised   in   the   case  oi  In  re   Ohaser^ram 'So  ii^  to 
[12  B.   L.   R.,  Ap.,  4]  as  to  whether  fees  should  be  received  by  officer, 
judicial  officers  for  executing  commissions,  it  was  resolved    by  the 
Goverament,  that  the  receipt  of  such  fees  by  judicial  officers  was 
improper.     See    Res.,   Ap.   S.  1,  and  the  Court's  letter,  Ap.  S.  2. 

See  Commission  to  examine  witnesses — Bel.  Practice,  65,  460, 
500,  563.  Where  a  Commission  was  issued  by  a  District  Court 
in  the  United  States  of  America  to  the  Consul-General  of  the 
United  States,  upon  an  application  on  behalf  of  the  plaintiflfs, 
supported  by  an  affidavit  of  the  Consul-General,  that  the  suit  was 
in  respect  of  a  commercial  matter,  and  that  the  Court  in  which 
it  was  pending  had  jurisdiction,  an  order  was  made,  ^ndor  19 jv"d 
20  Vict.  Cap.  113,  for  the  attendance  of  witnesses  before  the 
5onsul-General  for  the  purpose  of  being  examined  under  the 
Commission  (1). 

Evidence  by  Commission  Acts ^^  1859  ayid  1885. 

271.  The  provisions  of  the  Civil  Procedure  Code  Procedure, 
relating  to  the  summoning,  attendance  and  examination 

of  witnesses,  shall  appl}^  in  the  case  of  persons  required 
to  o^ive  evidence  or  produce  documents  under  the  said 
Evidence  by  Commission  Acts. 

272.  The  provisions  of  the  Civil  Procedure  Code,  cost*. 
and,  so  far  as  they  are  applicable,  the  rules  and  tables  of 
fees  and  circular  orders   of  the    Calcutta    High    Court 

Rules  271  and  272  pawed  under  s.  6  of  the  Evidence  by  Commwsion  Act,  1859, 
r22  Vict  C  20]  and  8.  5  of  the  Evidence  hy  Coinmiiwion  Act,  1885,  [48  and  49  Vict. 
C.  74]  with  effect  from  4th  March  1886,  and  published  in  the  CalcutUi  Gazette 
of  lOtb  March  1886,  Part  1,  p.  219. 

n)  Roll  and  others  v.  Howard  and  others,  25tli  August  1888,— See  aho  Qaevun 
&  cL  V.  HchrodcT  S^nidt  ^  Co.,  cited  at  p.  563,  Bel.  Practice. 
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now  in  force,  or  which  may  hereafter  from  time  to 
time  be  in  force,  relating  to  the  costs  of  or  incidental 
to  the  examination  of  witnesses,  including  the  remu- 
neration of  the  examiner,  shall  apply  to  cases  where 
persons  are  required,  under  the  said  Evidence  by  Com- 
mission Acts,  to  give  evidence  or  produce  documents 
within  the  local  limits  of  the  jurisdiction  of  the  Calcutta 
High  Court,  or  beyond  such  limits  and  within  its 
general  jurisdiction. 

Lists  of  Causes. 
Suit*  Mid  273.     Unless  otherwise  ordereJ,  suits  and  proqeedinors 

proceed  lugs  ^  . 

^)be  entered  shall  be  entered  in  the  proper  cause  list  as  follows :  suits 

in  the  proper  ,  ,  •     •      /^       •  /^    •     • 

cause  list.  instituted  in  thisCourt  initsOrdinary  OriginalCivil  Juris- 
diction, in  its  Testamentary  and  Intestate  Jurisdiction, 
and  its  Matrimonial  Jurisdiction,  or  in  which  a  claim  has 
been  stated  under  s.  527  of  Act  X  of  1877,  after  service 
of  the  summons  to  appear  and  answer  ;  suits  instituted  in 
thisCourt  in  itsAdmiraltyor  Vice-Admiralty  Jurisdiction 
ill  personam,  after  service  of  the  citation  to  appear  and  de- 
fend, or,  if  m  rem,  after  execution  of  the  warrant  of  arrest ; 
suits  transferred  to  this  Court  under  s.  13  of  the  Letters 
Patent,  on  the  arrival  of  the  record;  suits  in  which  a  case 
has  been  stated  under  s.  517  of  Act  X  of  1877,  or  in 
which  a  claim  has  been  made  under  s.  332  or  s.  335,  or 
which  stands  for  judgment  upon  an  award,  after  the  usual 
notice  has  been  issued ;  suits  which  stand  for  further  direc- 
tions upon  the  report  of  a  Judge,  or  an  officer,  or  other 
referee,  on  the  requisition  in  writing  of  the  attorney  for 
any  party,  or  of  any  party  acting  in  person  ;  applications 
under  s.  403,  or  s.  523,  or  s.  525  of  Act  X  of  1877, 
after  the  usual  notice  has  been  issued  ;  rules  or  alternative 
orders  under  s.  46  of  the  Specific  Relief  Act,  1877,  on 
the  production  of  such  rules  or  orders. 


Rules  273  t<)  399,  taking  effect  from  16th  June,  1879. 
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274.  Two  general  cause  lists  shall  be  kept  in  the  Regis-  Li«t  of  causes 
trar  s  Office,  one  headed  *'  General  List  of  Causes  ;     the  suits  for 
other  head  ed**General  Listof  Suits  for  Liquidated  Claims."  claims. 

Superseded  by  ride  r>00,  post. 

275.  Any  suit  in  which  the  claim  is  only  for  adebt  Cases  to  be 
[or  liquidated  demand  in  money  may,    on  the  requisition u^t of  si^u 

in  writing  of  the  attorney  of  any  party,  or  of  any  party  daims"*^'**^ 
acting  in  person,   be  entered    in    the    list   of  suits  for 
liquidated  claims. 

276.  Any  suit  which  has  already  been  entered  in  the  cases  in  iist 
general  list  of  causes,  whether  before  or  after  these  rules  be  u^^e™*^ 
come   into  operation,  may,  on  like  application,  be  trans-  ^e^iL^t^ 
ferred  to  the  general  list  of  suits  for  liquidated  claims. 

277.  Suits  entered  in  the  general  list  of  causes  on  or  Priority  of 
before   the    23rd    of  June,  1879,    and  on  or  before  that^^.^^"^^ 
day  transferred  to  the  general  list  of  suits  for  liquidated 
claims,    shall     have    priority   over   suits   subsequently 
entered,  and  shall   be   entered    in    the    order   in    which 

they  stand  in  the  general  list  of  causes.  In  all  other 
cases  a  suit  entered  in  or  transferred  to  the  general 
list  of  suits  for  liquidated  claims  shall  be  placed  at  the 
bottom  of  the  list. 

278.  If  a  suit,  not  being  a  suit  only  for  a  debt  or  Transfer  of 
hquidatcd  demand  in  money,  be  entered  in  the  general  list  pOT^en^7ed 
of  suits  for  liquidated  claims,  a  Judge  may,  upon  the  appli-  auiu^for 
cation  of  any  party,  by  summons  in  Chambers,   or  the  ciai^ms?^"^ 
Judge  at  the  trial  may,  whether  applied  to  by  any  party 

for  that  purpose  or  not,  order  the  suit  to  be  transferred  to 
the  general  list  of  causes,  and  in  either  case  may  make  costs. 
such  order  as  to  costs  and  otherwise  as  he  shall  think  fit. 

279.  All   suits   and   proceedings   other   than    those  Casee  to  be 

^"^  entered  in 

mentioned  in  rules  3  (I)  and  4  (2),  ehall  be  entered  in  the  listof  causes. 
general  list  of  causes. 

(1)  Rule  275,  supra.  (2)  Rule  276,  mpra. 

22 
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I     Commercial  causes  must  now  be  also  excluded  from  the  General 
List  of  Causes.     See  rule  300,  'post 

280.  Whenever  two  Courts  shall  sit  concurrently  in 
the  exercise  of  ordinary  original  civil  jurisdiction,  two 
peremptory  lists  of  defended  causes  shall  be  prepared  for 
every  working  day  ;  and,  unless  otherwise  ordered,  one  o£ 
such  lists  ghall  be  supplied  with  cases  from  the  general 
list  of  causes;  the  other  with  cases  from  the  general  list 
of  suits  for  liquidated  claims,  and  also,  when  necessary, 
from  the  general  list  of  causes. 

Superseded  by  rvle  305,  post. 

281.  When  only  one  Court  shall  sit  in  the  exercise  of 
ordinary  original  civil  jurisdiction,  one  peremptory  list 
of  defended  causes  shall  be  prepared  for  every  working 
day,  and  shall,  unless  otherwise  ordered  by  a  Judge,  be 
supplied,  first,  with  cases  from  the  general  list  of  suits  for 
liquidated  claims,  and  next,  with  cases  from  the  general 
list  of  causes. 

Superseded  by  rule  306,  post 

Cases  to  be  282.  From  the  supply  of  cases  to  be  obtained  for  each 
from  peremp-  of  the  peremptory  lists  under  the  last  two  preceding  rules, 
tory  sts.       q]^^]]^   unless  otherwisc  ordered  by  a  Judge,  be  excluded 

every  case  required  by  the  20th  (1)  or  21st  (2)  of  these 

rules  to  be  placed  in  other  lists. 


When  two 
Courts  sit 
concurrently, 
two  peremp- 
tory lists  to 
be  prepared. 


What  cases 
to  be  entered 
on  each  list. 


When  only 
one  Court 
sits,  one 
peremptory 
list  to  be 
prepared. 

What  cases 
to  be  entered 
in  such  list. 


Number  of 
cases  to  be 
entered  in 
each  peremp- 
tory list. 


283.  Unless  otherwise  ordered  by  a  Judge,  every  per- 
emptory list  of  defended  causes  shall  contain  for  ench  day 
not  less  than  six  cases  from  the  general  list  of  causes,  or 
not  less  than  twelve  cases  from  the  general  IFst"  of  suits 
for  liquidated  claims,  or,  if  supplied  partly  from  one  list 
and  partly  from  the  other,  not  less  than  twelve  cases. 

(1)  Rule  291,  poH,  (2)  Rule  292,  po$t. 
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284.  Every  rule  or  alternative  order  granted  or  made  Rule  or  order 

imcler  s  64 

under  s.  64  of  the  Specific  Relief  Act,    1877,   shall   be  of  the  Speci- 
placed  on  the  peremptory  list  of  defended  causes  for  the 
day  mentioned  in  such  rule  or  order. 

285.  Unless  otherwise  ordered,  a  commission  to  exa-  CommisBion 

•  ••  •  1.  ..  !•  rii  I'l  to  examine 

ume  witnesses  issued  in  a  suit  or  proceeding  shall,  until  witnesses  to 
the  return,  or  expiration  of  the  time  for  the  return,  there-  8to/*o^J^it 
of,  operate  as  a  stay  of  such  suit  or  proceeding. 

286.  No  suit  or  proceeding,  the  hearing  of  which  is  Suit  stayed 
stayed  (a)  by  an  injunction,  or  (6)  until  the  performance  ii^.^°wireVto' 

n  J.  /    \  1  p  •      •         J.  .be  entered  in 

ot  some  act,  or(c)  by  reason  ot  a  commission  to  examine  a  peremptory 
witnesses  having  been  issued,  shall  be  placed  on  a  per- 
epiptoiy  list  until  after  the  dissolution  of  such  injunction, 
or  the  performance  of  such  act,  or  the  return  or  expira- 
tion of  the  time  for  the  return,  of  such  commission,  unless 
in  case  (6)  otherwise  ordered  by  a  Judge,  or  in  case  (c) 
otherwise  ordered  by  a  Judge  or  consented  to  by  the 
parties. 

287.  Any  suit  or  proceeding  may,  on  the  requisition  Suit  omitted 
in  writing  of  the  Jittorneys  for  all  the  parties,  or  of  the  from  per- 
parties,  if  acting  in  person,  be  omitted  from  the  peremp-  to  be  trans- 
tory  list ;  but  in  that  case  such  suit  or  proceeding  shall  of  general" 
be  transferred  to  the  bottom  of  the  general  list  on  which 

it  stands. 

288.  Except   as   provided   in  the  last  two  preceding  Except  a« 
rules,  no  suitor  proceeding  shall,  unless  otherwise  order- S[^  to  b^°^ 
ed,  be  omitted  from  the  peremptory  list  on  which  it  ought  S^empto^*" 
be  placed. 

289.  When   a  case  is  ordered  to  be  placed  on  a  per-  Ca«eadvan. 
emptory  list  out  of  its  turn,   it   shall,  unless   otherwise  be  placed, 
ordered,  be  placed  at  the  bottom  of  such  peremptory  list. 
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When  hear- 
ing specially 
fixed,  coAe  to 
be  entered  in 
peremptory 
list  next  after 
any  part- 
heard  case. 


On  motion 
days  two 
peremptory 
lists  in  addi- 
tion to  daily 
lisU. 


Suits  or 
matters  to  be 
placed  in 
peremptory 
list  of 
undefended 


Admiralty  or 
Vice-Admi- 
ralty suit  in 
rem,  in  what 
list  to  be 
placed. 


290.  When  a  day  is  specially  fixed  for  the  hearing  of 
a  case,  the  day  so  fixed  shall  be  noted  in  the  margin  of 
the  general  list  in  which  it  stands,  and  the  case  shall, 
unless  otherwise  specially  ordered,  be  placed  in  the  per- 
emptory list  for  the  day  fixed  for  the  hearing  thereof, 
next  after  any  part-heard  case  in  such  list. 

291.  On  motion  days,  two  peremptory  lists  shall,  un- 
less otherwise  ordered  by  a  Judge,  be  prepared  for  each  of 
those  days,  in  addition  to  the  daily  peremptory  lists  of 
defended  causes,  one  of  which  shall  be  numbered  1,  and 
headed  "  Peremptory  List  of  Undefended  Causes,"  and 
the  other  of  which  shall  be  numbered  2,  and  headed 
'*  Special  Peremptory  List." 

292.  Except  as  provided  in  rule  21  (1),  every  suit  iu 
the  general  list  of  causes,  or  in  the  general  list  of  suits 
for  liquidated  claims,  in  which  no  appearance  shall  have 
been  entered,  and  every  application  under  s.  403  standing 
in  either  of  such  lists,  shall,  as  regards  such  suit,  be 
placed  in  the  peremptory  list  of  undefended  causes  for 
the  first  motion-day  after  the  expiration  of  the  time 
allowed  to  the  defendant  for  his  appearance  in  Court ; 
and  shall,  as  regards  such  application,  be  placed  in  the 
peremptory  list  of  undefended  causes  for  the  motion-day 
mentioned  in  the  notice  issued  by  the  Court. 

293.  Every  suit  in  rem  in  the  Admiralty  or  Vice- Ad- 
miralty Jurisdiction  of  the  Court,  in  which  a  first  default 
shall  have  been  pronounced,  shall  be  placed  on  the  top  of 
the  peremptory  list  of  undefended  causes  for  the  day  next 
after  the  expiration  of  two  months  from  the  return  of  the 
warrant  of  arrest,  i.  e.,  if  such  day  shall  be  a  motion-day, 
otherwise  on  the  top  of  the  peremptory  list  of  defended 
causes  for  the  day. 

(1)  Rule  298,  jpoat. 
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294.  Every  suit  either  in  the  general  list   of   causes,  Suits  or 
or  in  the  general  list  of  suits  for  liquidated  claims,  which  placed  ia 
stands  for  the  settlement  of  issues,    or  in  which  a  case  peremptory 
has  been    stated    under  s.  517  or   s.  527    of  Act    X   of 

1877,  or  in  which  a  claim  has  been  made  under  s.  332  or 
s.  335,  or  which  stands  for  judgment  upon  an  award, 
or  for  further  directions  on  a  report ;  and  every  applica- 
tion under  s.  523  or  s.  525,  which  stands  in  either  of  such 
general  cause  lists,  shall  be  placed  on  the  special 
peremptory  list. 

295.  There  shall  also  be  kept  in  the  Registrar's  office  List  of 

ft. fflTIA Jkl H    to 

two  general  lists  of  appeals,  one  headed  **  List  of  Appeals  this  Court, 
to  the  High  Court,"  the  other  headed  ''  List  of  Appeals  pnvy 
to  the  Privy  Council."  °"°^  * 

296.  Every   appeal    from    the   Original    Side  of  the  Appeals  from 
Court  and  every  reference  from  the  Calcutta   Court   ofand^s.*c.  *  ^' 
Small  Causes,  shall  be  entered  in  the  general  list  of  ap- en^,  to  b^ 
peals  to  this  Court.  ©f^p^is**^ 

to  this  Court. 

297.  When  a  Bench  is  formed  for  the  hearing  of  ap-  Peremptory 
peals  from  the  Original  Side,  a  peremptory  list  shall  be  appeals. 
prepared,  in  which  shall  be  entered,    first,  such  appeals 

from   the  Original    Side   as   are  ready  for  hearing,  and 
next,  the  references  from  the  Calcutta  Court   of  Small 
Causes  in   which  the  usual  notice  has  been  given  to,  or 
waived  by,  the  parties. 

298.  Unless  otherwise  ordered,  such  appeals  from  the  Cases  may  be 
Original  Side  as  were  not  ready  for  hearing   when    the  peremptory 

f  f  •%  1  1  i^^  o^  appeals 

peremptory  list  of  appeals  was  prepared,  or  were  subse-  at  any  time 
quently  preferred,  shall,  when  ready  for  hearing,    either  ung'lffAp- 
by  the  removal  of  any  restriction  to  the  hearing  thereof  f^ftppeai^ 
or  otherwise,  be  added  to  the  cases  on  such  peremptory  side.  "^°* 
list,   at   any   time   during   the  sitting  of  the  Appellate 
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Bench  for    the  hearing    of  appeals  frord    the  Original 
Side  (I). 

tb?PrivJ^  299.     Every  appeal  to  the  Privy  Council  from  a  deci- 

couDcii.  gj^j^  of  the  High  Court  in  respect  of  a  case  on  its  Ori- 
ginal Side  shall,  on  the  admission  thereof,  be  entered  in 
the  list  of  appeals  to  the  Privy  Council.  In  such  list  shall 
F^ogreM  to  be  noted  each  stage  of  progress  towards  and  up  to  the 
transmission  of  the  record  to  England,  as  also  the  date 
on  which  the  case  is  finally  disposed  of. 

List  of  causes,      300.     From  and  aftcf  the  I2th  day  of  August    1895 

for  Hquidawd  thrcc  general  cause  lists  shall  be  kept  in  the  Registrar's 

oi*!;Smm^bi  office  to  be  called  respectively,  «  General  list  of  causes," 

causes.  "General    list   of    suits   for    liquidated    claims,"     and 

*'  General  list  of  commercial  causes." 

* 
whatcases         301.     Evcry  suit   which  is  a  commercial  cause,  that 

iniist*of com.  is  to  Say,  in  which  the  claim  arises  out  of  the  prdinary 
mercia  causes.  t^j^j^gj^^j^jQi^g  ^f  merchants  and  traders,  amongst  others, 
those  relating  to  the  construction  of  mercantile  docu- 
ments, exports  or  imports  of  merchandize,  affreightment, 
insurance,  banking  and  mercantile  agency  and  mercan- 
tile usage,  shall  be  entered  in  the  General  list  of  com- 
mercial causes. 

When  plaint       302.     On  and  after  the    12th   day   of  August    1895, 
be  determined  when   a    plaint   is   presented,   the   Judge   shall,  on  the 

whetlier  case 

to  be  placed    application  to  that  effect  of  the  plaintiff*,   unless   he   be 

merciai causes,  of '  opiuiou    ou  reading  the  plaint  that  the  suit  does  not 

properly  belong  to  the   class   of  commercial  causes,   as 

described  in  Rule  2,  (2)  direct  that  the  suit  shall  be  placed 

Rules  800  to  808,  Uking  effect  from  12th  August,  1895. 

}  (1)  It  was  directed  by  the  Chief  Justice  (Oarth)  that  appeals  not  filed  before  the 
first  day  of  the  sitting  of  the  Appellate  Bench,  for  hearing  appeals  from  the 
OriginiJ  Side  should  stand  over  till  its  next  sitting,  17th  January,  1880. 
(2)  Rule  801,  wipm. 
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in  the  General   list   of  commercial   causes.     When   no 

I  such   application    is   made,    it  shall   be   for  the  Judge, 
when  a  plaint  is  presented,   to   determine   whether   the 
case   shall,  as  a  commercial  cause,  be  placed  in  such  list. 
j      303.     Either  party  may  apply,  by   summons,  to   the  Either  party 
Judge  in  Chambers,  that  any  case  entered  in  the  Gene-  transfer  of 
ral  list  of  causes,  whether  before  or  after  the  12th    day  oene^iiatof 
of  August  1895,  may  be  transferred  to  the  General  list  ^"^mereiai 
of  commercial  causes.  ^^*^* 

I     304.     Either  party  may  apply,  by  summons,    to   the  or  from  Uat 
Judge  in  Chambers  thit  any  case  entered  in  the  General  Li^^^"'*'* 
list  of  commercial   causes    may   be  transferred  to   the  of^c^Ises. 
General  list  of  causes  on  the  ground  only  that  the  case 
is  ^t  a  commercial  cause  ;  provided   that   the   plaintiff  Proviso, 
shall  not  be  entitled  to  apply   under   this   rule   for   the 
transfer  of  a  case  from  the  General   list  of  commercial 
causes,  if  such  case  was  entered  therein  on  his   applica- 
tion. 

305.  Whenever  two  or  more   Courts   shall  sit  con-  when  two  or 

.,         .         ,,  .  /•         !•  ..,..,  more  Courts 

currently    in    the    exercise    ot  ordmary   origmal   civil  sit  concur- 
jurisdiction,  two,  or,  if  there  be  three  Courts,  three  per-  berorp^mp- 
emptory  list  of  defended  causes   shall  be   prepared   for  p^^al^ 
every  working  day  ;  and,  unless  otherwise  ordered,one,  or, 
if  there  be  three  Courts,  two  of  such  lists  shall  be   sup- 
plied with  cases  from  the    General   list   of  causes,    and 
the  other   with   cases    from   the  General  list   of  suits 
for  liquidated  claims,  and  from  the  General  list  of  com- 
mercial  causes,   and    also,    when    necessary,    from    the 
General  list  of  causes. 

306.  When  only  one  Court  shall  sit  in    the   exercise  when  only 
of  ordinary  original  civil  jurisdiction,    one    peremptory  sits,  one 
list   of  defended   causes   shall    be   prepared    for  every  list  to  be 
working  day,  and  shall  be  supplied  on  such  day  or  days  ^^ 
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wiiat  cases  to  of  each  Week  as  auch  Judge  may  order,  first,  with  cases 

1)6  entierGd  in 

such  Ust.  from  the  General  list  of  suits  for  liquidated  claims, 
next,  with  cases  from  the  General  list  of  commercial 
causes,  and,  next,  with  cases  from  the   General    list   of 


Applications 
relating  to 
commercial 
causes  >)y 
whom  to  be 
heard. 


causes. 

307.  All  applications  in  Chambers  and  all  motions 
in  cases  placed  in  the  list  of  connnercial  causes  will 
be  heard  by  the  Judge  in  whose  list  suits  for  liquidated 
claims  and  commercial  causes  shall  for  the  time  being 
be  set  down. 


308.  The  rules  of  this  Court  for  regulating  its 
procedure  on  the  original  side  are  hereby  confirmed, 
except  so  far  as  they  are  inconsistent  with  these  rules. 


Settlement, 
of  isHuea 


Issues. 

309.  In  the  event  of  a  written  statement  being  filed  by 
a  defendant,  the  Court  may,  upon  the  application  of  either 
party,  appoint  a  day  for  the  settling  of  issues,  and  may 
for  that  purpose,  if  necessary,  postpone  the  day  of  the 
hearing  of  the  suit  for  final  disposal. 

See  Act  XIV  of  1882,  s.  146. 

Amendment        310.     The  issucs  SO  Settled  may  be  amended,  and  addi- 

of  issues 

and  addition-  tioual  issucs  may  be  framed  at  any  time  before  final 
judgment  in  appeal,  if  it  shall  appear  to  the  Court  to  be 
necessary  for  the  purpose  of  determining  the  real  ques- 
tion in  controversy  between  the  parties. 

See  Act  XIV  of  1882,  s.  149.  ■ 

Although  under  certain  circumstances  a  Judge  at  a  trial  may 
allow  amendments  or  raise  issues  other  than  those  settled,  yet, 
when  a  Judge  at  the  settlement  of  issues  has  refused  to  raise 
a  certain  issue,  the  question  ought  not  to  be  re-opened  at  the 
trial,  and  the  Judge  at  the  trial  ought  not  to  modify  the  issues 
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SO  as  to  re-open  any  question  which  the  Judge  who  settled  the 
issues  has  decided.  Bolye  Chand  Singh  v.  Moulard,  I.  L.  R., 
4  C.  S.,  572,  Wilson,  J. 

311.  When   issues  are  settled,  a  copy  of  the  issues  popy  of 
shall  be  prepared  for  the  use  of  the  Court  by  the  plaintiffs  the  Court. 

(attorney,  and  left  with  the  Registrar.     No  forraal  decree  ^o  formal 
•^  ^  decree  or 

or  order  shall  be  drawn  upon  the  settlement  of  issues,      order  to  be 

drawn  up. 

HeaHng. 

312.  Every  case  in  the  defended  list  of  causes  shall,  Casein 

I  ,  .  ,  ,  /*       1  •         .       1        defended 

Unless   otherwise   ordered,    come   on    for  hearing  m  due  Hat  to  be 
course,  and  be  heard  as  a  defended  case  against  an  infant,  defended 
or  a  person  of  unsound  mind  not  so  found  by  inquisition,  person  not 
and   also  against  every  defendant  not  required  to  file  ah/cSuit!^ 
written  statement,  or  who,  having  been  required  to  file  a 
written  statement,   has  complied   with  the  order  of  the 
Court ;  and  shall  be  heard  ex  parte  as  against  every  defend-  And  ex  parte 
ant,  not  being  an  inTant'or "a  person  of  unsound  mind  as  others, 
aforesaid,    who,   having   been  required   to  file  a  written 
statement,  has  failed  to  comply  with  the  order  of  the  Court. 
^     »3 1 3.     When  a  case  is  heard  ex  parte  aorainst  any  defend-  ^^'^^^u  heani 

exparU, 

ant,  such   defendant  may   be  allowed  to  cross-examine,  defendant 

may  in 

in  'person,   the   plaintiffs    witnesses,   and  to  address  the  per«in,  cros^- 
Court ;  but,  unless  the  Court  otherwise  specially  orders,  plaintiff's 
evidence  will  not  be  received  on  his  behalf,  nor  will  he  be  and  address 
allowed  the  assistance  of  counsel  or  attorney. 

Jndgments,  Decrees,  and  Orders. 
314.  When  judgment  is  given  by  the  Court  orally  Judgment, 
a  note  thereof  in  writing,  or  short-hand,  shall  be  taken 
by  the  principal  officer  in  attendance.  On  a  memorandum 
of  appeal  being  filed,  or  if  the  Judge  shall  so  direct,  the 
note  so  taken  shall  be  written  out  fully  by  the  officer  by 
whom  it  was  taken,  and  shall  be  submitted  by  him  to  the 

23 
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Decree. 


Judge  for  correction.  The  note  so  submitted  shall,  when 
corrected  by  the  Judge,  be  filed  [as  corrected]  as  the 
judgment  of  the  Court,  but  if  returned  by  the  Judge  un- 
corrected it  shall  be  filed  as  the  official  note  [by  the 
officer  who  took  it]  of  the  judgment.  After  it  has  been 
so  filed,  the  parties  shall  be  entitled  to  obtain  office 
copies  in  the  usual  manner. 

See  Act  XIV  of  1882,  s.  6S3,  which  enables  the  High  Court 
to  record  its  judgments   and  orders  as   it  shall  by  rule  direct. 

Where  a  plaintiff  dies  after  the  hearing,  but  before  judgment, 
the  Court  has  jurisdiction  to  date  the  judgment  as  of  the  date 
of  the  hearing.  Ttirner  v.  London  and  South-Western  Baihvay 
Company,  L.  R.,  17  Eq.,  561. 

315»     When  a  decree  is  pronounced,  an  accurate  note 

of  it  in  writing  shall  be  taken  by  the  principal  officer  in 

attendance,  from  which  a  full  draft  of  the  decree  shall  be 

Copies  of  fuU  afterwards  prepared,  and  copies  thereof  shall  be  issued  to 

draft  to  be  ,  pi  • 

issued  to  the   the  attorneys  of  the  parties,  or  to  any  party  who  has  no 
attorney,  and  has  appeared  in  person. 
See  note  to  rule  314,  supra, 

316.  When  an  oixler  is  made  in  Court,  or  at  Chambers', 
on  the  application  of  counsel,  a  note  shall  be  taken  in  the 
minute  book  by  the  principal  officer  in  attendance. 

See  note  to  rule  314,  axipra, 

317.  When  an  order  is  made    at   Chambers,    on   the 
application  of  an  attorney,  or  of  a  party  in  person,  a  note  i 
of  its   purport   shall   be   endorsed   on  the  summons,  or 
petition,  and  signed  by  the  Judge. 

318.  Decrees  shall  be  drawn  up  without  referring  to 
the  evidence,  and  without  any  recitals,  unless  the  Court 
otherwise  directs,  or  the  Registrar  sees  fit  to  make  such 
short  recitals  as  may  seem  to  him  to  be  necessary. 


Ortier  made 
on  appUca- 
tion  of 
couusel. 


Order  made 
on  applica- 
tion of 

attorney,  or  of 
party  in 
person. 


Decree  to  be 
without 
recitals,  and 
not  to  refer 
to  evidence. 
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319.  Where  a  money-decree  only  is  obtained  for   the  Moneydecree 

for  amount 

amount  secured  by  a  mortgage,  a  memorandum  shall  be  secured  by 

QiortffAfirea 

added  at  the  end  of  the  decree  to  the  effect  following  : — 

**  Note. — Execution  shall  not  be  issued  against  the  pro- 
perty comprised  in  the  mortgage." 
Superseded  by  section  99  of  the  Transfer  of  Property  Act  (1) 

320.  Unless   the  Court   shall  otherwise  order,  every  Decree  for 
decree  for  partition  shall  provide —  ^^  *  ^^^' 

(1.)     For  the  payment  of  money  by  way  of  equality  of  Equality. 
partition  ; 

(2.)     For  the  execution  by  the  parties  of  mutual  con-  Conveyauoeg, 
veyances  (2)  ; 

(3.)     For  payment  by  the  parties  respectively  of  their  coeu 
own  costs  of  suit  up  to  and  including  the  decree ; 

(4.)     For  payment  by  the  parties  respectively  of    the  coata. 
costs  of  issuing  and  executing  the  commission  of   parti- 
tion,   and  confirming   the   Commissioner's  certificate,  in 
proportion  to  the  value  of  their  respective  shares. 

(1)  Shamaldhun  Dutt  v.  PuncJuinun  MiUer  [suit  No.  879  of  1885]  July  Ist,  1886. 
Trevelyan,  J. 

(2)  In  En8:land  when  the  partition  of  property  was  effected  by  a  Writ  of  Partition 
at  Common  Law,  the  judgment  and  assignment  in  severalty,  with  possession,  were 
deemed  conclusive,  and  no  conveyance  was  required —  Whaley  v.  Dawson,  2  Sch.  and 
Leg.  372. 

In  the  Supreme  Court,  on  the  Equity  Side,  a  decree  for  partition  was  in  the 
form  of  a  decree  for  partition  in  the  Court  of  Chancery  and  contained  a  direction 
for  the  execution  of  mutual  conveyances.  This  continued  to  be  the  practice  for 
some  years  after  the  institution  of  this  Court.  It  was  then  thought  that  mutual 
conveyances  were  not  necessary  ;  but  it  was  left  to  any  party  to  obtain  mutual 
conveyancs  at  his  own  cost.  This  was  provided  for  by  the  following  direction  in 
the  decree.  "  It  is  ordered  that  the  plaintiff  and  defendants  do  and  shall,  if  required, 
but  at  the  expense  and  costs  of  the  parties  requiring  the  same,  execute  mutual 
conveyances  to  each  other — Oopavl  Loll  By  sack  v.  Hurry  Churn  By  sack  and  others 
[suit  No.  566  of  1869],  decree,  dated  7th  February  1870,  Norman,  J.  ;  Anvmd  Moye 
Dassee  v.  Oopal  Chunder  By  sack  and  another  [suit  No.  526  of  1890],  decree,  dated 
16th  February  1871,  Phear,  J.  Then  there  was  a  return  to  the  former  practice 
in  Equity,  and  the  present  rule  was  the  result 

In  a  suit  for  partition,  the  decree  declares  the  rights  of  the  parties,  and  directs  that 

ithe  sliare  of  each  be  allotted  to  each  to  be  held  in  severalty.  This  direction  is  carried 
out  by  the  Commissioner,  whose  Return,  if  approved  of,  is  confirmed  and  ordered 
to  be  observed  and  performed  by  the  parties.  The  Return  and  the  order  confirm- 
f  ing  it  operate  as  a  final  decree.  What  is  the  effect  of  these  proceedings  where  the 
parties  are  Hindus  or  Mahomedans  f — Is  it  not  to  transfer  the  allotment  to  each 
allottee  and  to  complete  his  title  conclusively  as  against  the  other  parties  to  the  suit  ? 
—If  so,  a  formal  conveyance  from  each  to  the  other  would  not  be  indispensable. 
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Decree  or  321.     Uuless  the  Court  OF   a   Judge   shall   otherwise 

payment  of  du*ect,  every  decree  or  order  for  payment  of  money,  or 
Court.  "  delivery  of  securities,  into  Court,  shall  direct  such  money 
to  be  paid,  or  securities  to  be  endorsed  and  delivered  over 
to  the  Comptroller-General  of  Accounts  for  the  time 
being  of  the  Government  of  India,  and  the  Secretary  and 
Treasurer  for  the  time  being  of  the  Bank  of  Bengal  [or 
such  other  officer  or  officers  as  shall  for  the  time  being 
have  the  custody  of  the  funds  of  suitors],  with  the  privity 
of  the  Accountant-General  of  the  Court. 

Dwjreeor  322.     Unlcss  the  Court  or  a   Judge  shall   otherwise 

order  for  ^  *^  . 

payment  of     direct,  cverv  decree  or  order  for  the  payment  or  delivery 

Wopeyoutof  l^  n  .   .         5  ,  .        , 

Court.  out  of  Court  of  money  or  securities  for  money  deposited 

in  Court  in  conformity  with  the  last  preceding  rule,  shall 
direct  such  money  to  be  paid,  or  securities  to  be  endorsed 
and  delivered  over,  by  the  Comptroller-General  of  Ac- 
counts for  the  time  being  of  the  Government  of  India,  and 
the  Secretary  and  Treasurer  for  the  time  being  of  the  Bank 
of  Bengal  [or  such  other  officer  or  officers  as  shall  for  the 
time  being  have  the  custody  of  the  funds  of  suitors]  with 
the  privity  of  the  Accountant-General  of  the  Court. 

To  authorize       323.     Every  decree  or  order  for  the  payment  of  money 
»ecuritiee.       out  of  a  fuud  in  Court  shall,  for  the  purpose  of  such  pay- 
ment, authorize  the  sale  and  sub-division  of  the  securities 
for  money  belonging  to  the  fund,  or  of  a  sufficient  portion 
thereof. 

/     It  is  no  longer   necessary  that  a  decree  or  order  for  payment  of 
I  money  out  of  a  fund  in  Court  invested  in  securities  should   con- 
•  tain  a  direction   for  the  sale  or  sub-division  of  such  securities  \ 
See  rule  676,  post 

^'*uritiw^1>        324.     In  every  decree  or  order,  money,  and  securities 
in  wordT*^   for  moucy,  shall  be  expressed  in  words  written  at  length. 
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325.  Unless   the  Court  shall  otherwise  order,  every  Usuai  dh-ec- 
depi^ee  for  an  account  in  a  suit  for  the    administration   of  decree  in 
the  estate  of  a  testator  or  intestate  sliall  direct—^  trationsuit. 

(1.)     An  inquiry  as.  to  what  parts,  if  any,  of  the  per-  outstanding 
[  sonal  or  moveable  estate  are  outstanding  or  undisposed  of,  StaS 

(2.)     An  inquiry   as   to   what   incumbrances  if  any,  lucumbran- 
affect  the   real  or  immoveable  estate,  or  any  and  what 
parts  thereof ; 
I     (3.)     An  account  of  the  debts  due  by  the  estate  ;  t)ebt8. 

(4.)     Th  at  the  Reefistrar  do  cause  advertisements  to  be  Adveitise- 

.  1111      "lent  for 

published  in  the  Goveimment  Gazette,  and  such  other  pub-  creditors. 
He  papers  as  he  shall  think  fit,  to  the  eflfect  that  creditors 
are  to  come  in  and  prove  their  claims  within  a  time  to  be 
specified  therein,  or  in  default  thereofthey  will  be  exclud- 
ed from  the  benefit  of  the  decree. 

( 5. )     That  interest  be  computed  on  the  deceased's  debts  interest  on 

^      '  \  debts  and 

as  to  such  of  them  as  carry  interest,  at  the  rate  they  legacies. 
respectively  caiTy  interest,  up  to  the  date  of  proof  thereof 
respectively,  and  thereafter,  at  the  rate  of  six  per  cent,  per 
annum, and  as  to  all  others,  at  the  rate  of  six  percent,  per 
annum  from  the  date  of  proof  thereof  respectively,  and 
that  interest  be  computed  on  the  legacies  given  by  the 
will  of  the  deceased,  at  the  rate  of  six  per  cent,  per 
annum  from  the  end  of  one  year  after  his  death,  unless  any 
other  time  for  payment,  or  rate  of  interest,  is  directed 
by  the  will,  and  in  that  case  according  to  the  will. 

326.  Unless  the  Court  or   a  Judge   shall   otherwise  Decree  or 

order  for 

dnect,   every   decree  or   order  for  the  sale  of  property,  eaie. 
with  the  approbation  of  the  Registrar,  shall  direct — 

(1.)  That  the  same  be  sold  to  the  best  purchaser  that 
can  be  got  for  the  same,  provided  the  Registrar  shall  con- 
sider that  a  sufficient  sum  has  been  ofiercd ; 
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Decree  for 
sale  of 
mortgaged 
property. 


Decree  for 
foreclosure. 


Order  for 
leave  to  bid 
when 

obtained  by 
mortgagee. 


(2.)     That  all  proper  parties  do  join  in  the  conveyance 
as  the  Registrar  shall  direct ; 

(3.)  That  the  conveyance  be  settled  by  the  Registrar 
if  the  parties  differ  about  the  same. 

\  It  is  no  longer  necessary  that  these  directions  should  be  con- 
']tained  in  a  decree  or  order  for  sale :  See  rules  394,  436,  and 
439,  post 

327.  Unless  the  Court  or  a  Judge  shall  otherwise 
order,  every  decree  in  a  suit  for  th^  sale  of  mortgaged 
property  shall  contain  a  direction  that  if  the  money  to 
arise  by  such  sale  shall  not  be  sufficient  for  the  payment 
in  full  of  the  amount  of  principal,  interest,  and  costs 
payable  under  the  decree,  the  defendant  do  pay  the 
amount  of  the  deficiency,  with  interest  at  the  rate  of 
six  per  cent,  per  annum. 

Forraerly  satisfaction  of  a  decree  for  sale  in  a  mortgage  suit 
could  only  be  obtained  to  the  extent  of  the  proceeds  of  sale  of  the 
property  comprised  in  the  mortgage.  The  amount  of  any  defi- 
ciency could  not  be  recovered,  except  by  another  suit  brought  in 
a  different  jurisdiction,  and  under  a  different  procedure.  When 
the  old  common  law  and  equity  procedures  were  superseded  by 
Act  VIII  of  1859,  the  practice  sanctioned  by  this  rule  was 
adopted,  with  the  object  of  saving   the   expense  of  another   suit. 

Contemporaneously,  and  for  a  similar  reason,  the  practice  was 
also  adopted  of  directing  possession  to  be  given  to  a  mortgagee 
as  a  usual  direction  in  a  decree  for  foreclosure. 

As  to  the  recovery  of  any  balance,  see  s.  90  of  the  Transfer 
of  Property  Act,  IV  of  1882.  As  to  the  rate  of  interest,  see  the 
decision  of  the  Privy  Council  in  the  case  of  Ramenwar  Koer  v. 
MahoTiied  Mehdi  Hossein  Khan,  I.  L.  R.  26  Cal.,  pp.  39,  45. 

S28.  Unless  the  Court  or  a  Judge  shall  otherwise 
direct,  every  order,  obtained  by  a  mortgagee,  in  a  suit  for 
the  sale  of  mortgaged  property,  for  leave  to  bid  for  and 
purchase  the  property,  and,  if  declared  the  purchaser,  to 
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set  off  the  purchase-money, |:>ro  tanto^  against  the  amount 
payable,  under  the  decree,  for  principal,  interest,  and 
costs,  shall  direct — 

(I.)     That   the  applicant  do  pay  the  Registrar's  com- 
mission ; 

(2.)  That  if  the  purchase-money  shall  exceed  the 
amount  payable  under  the  decree,  the  applicant  do  pay 
the  amount  of  the  excess  to  the  Comptroller-General  of 
Accounts  for  the  time  being  of  the  Government  of  India, 
and  the  Secretary  and  Treasurer  for  the  time  being  of  tha 
Bank  of  Bengal  [or  other  officer  or  officers  for  the 
time  being  entitled  to  have  the  custody  of  the  funds  of 
suitors],  with  the  privity  of  the  Accountant-General  of 
the  Court,  to  be  by  them  placed  to  the  credit  of  the 
suit,  subject  to  the  further  order  of  the.  Court. 
See  Rule  445,  fo^t. 

329.     Unless  the  Court  or  a   Judge   shall   otherwise  Order  for 
direct,  every  order  obtained  by  a  decree-holder  other  than  bid  when 
a  mortgagee  for  leave  to  bid  for  and  purchase  the  property  decre^hoider 
to   be  sold  in  execution  of  a  decree,  and,  if  declared  the  moHgagee^* 
purchaser,  to  setoff  the  purchase-money,  p?'o  ^a/i^o,  against 
the  amount  payable  under  the  decree  for  principal,  inter- 
est, and  cost,  shall  direct — 

(  1.)  That  the  applicant  do  pay  the  Sheriffs  poundage 
and  charges  ; 

(2.)  That  if  the  purchase-money  shall  exceed  the 
amount  payable  under  the  decree,  the  applicant  do  pay 
the  amount  of  the  excess  to  the  Sheriff. 

j      See  Act  XIV  of  1882,  s.  294,  which  precludes  a  decree-holder 

\  from  purchasing  without   the   express  permission  of  the  Court. 

As  all  decree-holders  who  have  applied   for  execution   may   now, 

under  s.   295,  share   rateably   in   the   pi^oceeds  of  execution,   a 

clecree-holder  who,  with  the  permission  of  the  Court,  bids  for  and 
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p  urchases  property  sold  iii  execution,  can  only,  when  no  other 
person  has,  prior  to  the  sale,  applied  for  execution,  be  allowed 
to  retain  the  purchase-money  towards  satisfaction  of  his  claim. 

^^omSwcUo       ^^^-     Unless  otherwise  ordered,  every  decree  or  order 
^'^rOw  on?     ^^^'  ^^^  payment  of  money  shall  be  drawn  up  for  payment 
of  the  money  to  the  party  or  parties  who  shall  be  entitled/ 
to  receive  the  same  and  not  to  the  parties  or  their  attor- 
neys. 

th^^A^^unt-       ^^^'     ^^  decree  or  order  shall  be  made  for  payment  of 
ant-aenerai.    money  out  of  Court,  except   upon   a   certiBcate    of  the  { 

Accountant-General  of  the  Court  as  to  the  state  of  the 

accounts  between  the  parties. 

"Tec^'^f  332.  Unless  the  Court  or  a  Judge  shall  .otherwise 
sl^^Tfi^^  direct,  a  party  consenting  to  a  decree  or  order  must 
appear  before  the  Court  or  a  Judge  and  signify  such 
consent  by  attorney,  or  in  person  if  he  has  no  attorney, 
or,  in  the  cases  mentioned  in  s.  19  of  Act  VIII  of 
1859,  by  an  agent  duly  authorized  as  provided  by  that 
section. 

Orders  to  333.     Final  foieclosure  orders  shall  be  drawn  up  with 

refer  t>o 

grounds,  but,  full  rccitals  of  the  decree  and  the  Registrar's  report,  and 

exception,  to  shall  refer  to  the  other  grounds.     All  other  orders  shall 

reciteiB.         refer  to   the  grounds,  but   shall    be   drawn  up  without 

recitals,  unless  the  Court  or   a  Judge  otherwise  directs, 

or  the   Registrar   sees  fit  to  make  such  short  recitals  as 

may  seem  to  him  to  be  necessary. 

Attendance  of     Under  a  decree   for   foreclosure,   an   agent  of  the  morteafifoes 

Mortgagees  00 

agent  to         attended   at   the  place  appointed  for  payment  of  the  money,  and 

JJ^^out^wer  during  the  whole  of  the  time  appointed,   hut  without  any  power 

of  attorney.     ^^  attorney  to  receive  the  money.     No  one   appeared   on   behalf 

of  the  mortgagors  :—Held,  that  the  foreclosure  ought  to  be  made 

absolute.     Cox   v.    Wataony  L.  R.,  7  Chan.,  196.     See  unreported 

case  cited   at   p.  338   of  Bel.  Practice.  See  also  Mare  v.  Hosfehl, 


Digitized  by 


Google 


ORIGINAL  SIDE.  J85 

Weekly  Notes,  (English)  25th  March  1882,  p.  43.    But  see  contra 
Ghaimey   v.   Jackson,  1  Sin.  and  G.  Ap.,  26  ;  Anon.,  1  Coll.,  273  ; 
and  Lechmere  v.  Clamp,  31  Beav.,  578. 
See  note  to  nile  327,  sicpra. 

334.  When  a  suit  is  allowed  to  be   withdrawn,    with  When  suit 
liberty  to  bring  a  fresh  suit  for  the  same  matter,  unless  with  leave  to 
the  Court,  or  a  Judge  in  Chambers,  shall  otherwise  direct,  sultfordwto 
the  order  shall  be  drawn  up  so  as  to  make  the  payment  payment  of 
of  the  costs  of  the  first  suit   a  condition   precedent  to  s^iri^forT*^ 
the  plaintiffs  bringing  a  fresh  suit. JIJ^IS  '' 

A  plaintiff  who  is  allowed  to  withdraw  a  suit,  with  leave  to 
bring  a  fresh  suit,  cannot  be  restrained  from  proceeding  with 
a  fresh  suit  brought  by  him  without  payment  of  the  costs  of 
the  first  suit,  unless  the  payment  of  such  costs  is  made  a  condi- 
tion precedent  to  bringing  a  fresh  suit.  Chuttoo  Sheikh  v.  Kujit 
.  Majur  Hossein,  2  Hyde,  212. 

335.  When  the  draft  of  any  decree  or  order  requires  Settling 

draft  decree 

to  be  settled  m  the  presence  of  the  parties,  the  Registrar  or  order. 
shall,  by  notice  in  writing,  appoint  a  time  for  settling  the  Notice  of 

.  ,       ^  appointment. 

same  :  and  the  parties  must   attend   such   appointment, 

and  produce  to  the  Registrar  their  briefs  and  such  other  Attendance, 

t  111*  ^^^^  briefs 

documents  as  may  be  necessary  to  enable  him  to  settle  and  docu- 
the  draft.  The  notice  will  be  sent  from  the  Registrar's 
office  to  the  attorneys  of  the  parties,  with  a  receipt  book 
in  which  shall  be  obtained  the  signature  of  the  attorney 
or  clerk  with  whom  the  notice  shall  be  left. 

The  notice  shall  be  served  on  the  parties  who  have  Service  of 
appeared  in  person  by  the  party  who  has  the  carriage  of  '  '  * 
the  decree  or  order.  When  so  served,  the  original  notice, 
with  a  memorandum  endorsed  thereon  of  the  service  of 
a  copy  thereof,  signed  by  the  party  by  whom  such  seiv- 
vice  was  made,  must  be  delivered  to  the  Registrar,  who 
may,  if  not  satisfied  that  service  has  been  duly  made,  re- 
auire  such  service  to  be  verified  by  affidavit. 

24 
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Default  in  336.     If  Rnv  partv  fails  to  attend  the  Resfistrar  s  ap- 

ftttending  ,  J    I         J  &  r 

appointment    poiiitment  foi*  Settling  the  draft  of  a  decree  or  order,  Or 

with  briefs  i*!-/. 

or  documentft.  fails  to  produce  his  briefs  or  any  documents  called  for  by 
the  Registrar,  the  Registrar  may  proceed  to  settle  such 
draft  in  his  absence,  or  without  the  production  of  the 
briefs  or  documents  aforesaid,  or  may  require  the  matter 
to  be  mentioned  to  the  Court. 

Adjournment       337.     The  Registrar  may    adjourn  any    appointment 

ment.  for  Settling  the  draft  of  any  decree  or  order  to  such  time 

as  he  may  thank  fit,    and  the  parties  who    attended  the 

appointment  shall  be  bound  to  attend  the    adjournmsnt 

without  further  notice. 

Time  to  be  338.     If  any  party  is  dissatisfied  with  any  decree  or 

apply  to  vary  Older  as  Settled  by  the  Registrar,  and  intends  to  mention 

orjSr'^        the  matter  to  the  Court,  the  Registrar,    if  informed  of 

such  intention,  shall  not  proceed  to  complete  the  decree 

without  allowing  such  party  sufficient  time  to    apply  to 

Application,    the  Court.     Tlic  application    must  be  made  by  motion, 

on  notice  to  the  parties  who  appeared  at  the  hearing. 

Variation  339.      When  a  variation  is  made  by  the   Court  in  the 

owmate.      jj.^f|.   Settled   by   the  Registrar,  such  variation  shall  be 

embodied  in  the  decree  or  order,  and,  except   when  the 

costs  of  the  application  are  ordered  co  be  paid,  no  fresh 

order  need  be  drawn  up. 

Cost^of  340.     Where  notice  to  settle  a  decree  is  given  in  con- 

settlement  /•    i  i  /.  ,  . 

when  not       scqucncc  oi  the  neglect  ol  any  party  to  return  his  copy  of 

party  who      the  dccrec  within  a  reasonable  time,  and   it  shall  appear, 

draft  decree,    ou  the  Settlement   of  the  decree,  that  such  party  has  no 

objection  to  the  decree  as  drawn,  his  attorney's  costs  of 

appearing   on   the  settlement  will   not  be  allowed  on 

taxation. 
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RegisiraLioii  (j/.  llQi^e^. and. Orders. 

341.     With  reference  to  ss.  43  and  45  of  Act  XVI  of  De^^^and 
1864  of  the  Legislative  Council  of  India,  the  Registrar  i^g^^im- 
of  the  High   Court  in  its  Original  Jurisdiction  is  here-  property^to^ 
by  directed  to   transmit   without  delay  a    memorandum 
of  every  decree  or  order  passed  or  made  by  the  said  Court 
in  its  Original   Jurisdiction,    declaring    any  instrument 
relating  to  immoveable  property  which  shall  have   been 
registered    under  the  said  Act  to  be  invaHd,  or  affecting 
the  validity  or  otherwise  of  any    such    instrument,    and 
creating,  declaring,  transferring,  limiting  or  extinguishing 
any  right,  title,  or  interest  under  such  instrument  in  the 
immoveable  property  to  which  it  relates,  to  the  office  in 
which  such  instrument  shall  have  been  originally    regis- 
tered.    The   said  Registrar  will  also  transmit,  wuthout 
delay,  a  memorandum  of  every  decree  or  order  by  which 
the  said  Court  in  its  said  jurisdiction  shall  create,  declare, 
transfer,  limit  or  extinguish  any  right,  title,    or   interest 
of  any  person  in  any  immoveable  property  situate  in  any 
part  of  British  India  in  which  the  said  Act  is  for  the  time 
being  in  force,  to  every    District   Registrar   and   every 
Deputy    Registrar   within    the   local   limits   of    whose 
jurisdiction  such  immoveable  property  or  any  part  thereof 
is  situate. 

See  note  to  rule  342,  post 

342.     In  any  case  of  doubt  or  difficulty,  the  said  Regis-  in  case  of 
trar  w\\\  take  the  directions  of  the  Judge  who  passed  or  tw  to  take 
made  the  decree  or  order,  or  in  his  absence,  of  the  Senior  judge!"^ 
Judge  sitting  for  the  time  being  on  the  Original  Side  of 
the  Court. 

The   Act,   under   which  these  rules  (341  and  342)  were  passed,  Act  XVI 
having  been  repealed  by  Act  XX  of  1866,  and  its  provisions,  so  far  rep^^led. 
Huleis  341  and  342,  dated  15th  March,  lb65. 
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Rules  iDop- 
enttive. 


RULES. 


as  they  rcKjuired  decrees  and  oixlera  relating  to  immoveable 
property  to  be  sent  for  registration  by  the  Courts,  not  having 
been  re-enacted,  theserules  have  ceased  to  have  effect. 


Registration        A  decree    or   order  relating   to   immoveable  property   is  now 
now^^tbnal.  [^^^   ^^^   ^^  l^^T y  8.   17,  cl.  i]  exempt  from  compulsory  registra- 
tion; but,  as   a  document   of  which    registration     is     optional 
[s.  18,  cl.  f],it  may  [s.  32]   be   registered   by  any   person   having 
an  interest. 


Executiiyii. 

Pensions,  Ac.,      [See  the^Pensions  Act,   XXIII  of  1871,  s.  11,   by   which   pen- 
not  liable  to        .  i  '"^  •  '     *.       n  i.   j     /• 

attachment,  sions  and  compassionate  allowances  are  exempted  from  execu- 
tion ;  and  proviso  to  s.  266  of  the  Code  of  Civil  Procedure  specify- 
ing particulars  not  liable  to  attachment  or  sale  in  execution. 


Military 
officer's  i^ay. 


Interest. 


A  military  officer  s  pay  is  not  liable  to  attachment  under  the 
Code  of  Civil  Procedure,  although  not  exempted  by  the  Code 
itself.  A  decree  obtained  against  a  military  officer  usually 
directs  a  portion,  not  exceeding  one-half  of  his  pay  and  allow- 
ances, to  be  stopped.  See  form  of  decree  in  suit  No.  640  of  1878, 
Hickie  v.  Dalton,  13th  March,  1879 ;  and  in  suit  No.  19  of  1879, 
Hickie  v.  Birch,  24th  April,  1879.  See  also  the  Mutiny  Act, 
s.  99  ;  and  the  Advocate-Generars  opinion  [Ap.  W.]. 

Where  a  decree  against  a  military  officer  directs  a  portion  of 
his  pay  to  be  stopped,  so  long  as  that  direction  subsists,  that  is 
the  only  remedy,  Marcer  v.  NarpxU  Rai,  I.  L.  R  1  All.  730. 

The  law  on  this  subject  as,  altered,  is  stated  in  the  case  of  the 
Calcutta  Trades  Association  v.  Ryland,  I.  L.  R.  24  Cal.  102. 

When  a  decree  is  silent  as  to  interest,  the  Court  executing  the 
decree  has  no  power  to  award  interest :  Mosoodnn  Lall  v.  Bhee- 
karee  Sing,  6  Suth.,  Mis.,  109,  Peacock,  C.  J.,  and  Lock,  Jackson, 
Campbell,  and  Macpherson,  JJ. ;  Raja  Leelanund  Sing  v.  Moha- 
raja  Joy  Mungul  Sing,  15th  Suth.,  C.  R.,  335,  415. 

Interest  cannot  be  allowed  upon  costs  when  the  decree  of  the 
Privy  Council  is  silent  on  the  subject :  Moharanee  Brojo  Soon* 
duree  Delia  v.  Aumxid  Mazee  Delia,  16  Suth.,  C.  R,  302. 
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343.  A  mortgagee,  who  has  obtained  a  simple  money-  Mortgaged 

1  #•         1        1    1  11-1  1        •      property  not 

decree  for  the  debt  secm-ed  by  the  mortgage,  cannot  obtam  to  be  attached 
execution    against   the  property  comprised  in  the  mort-  of  money- 
gage  ;  but  if  he  is  willing  to  join  in  the  sale  of  the  pro-  mortgag^ 
perty  so  as  to  vest  his  interest  as  mortgagee  in  the  pur- 
chaser, he  may,  with  the  consent  of  the  mortgagor,  obtain 
an  order  for  the  sale  of  the  property  by  the  Registrar,  and  How  such 
the  application  of  the  money  to  arise  by  the   sale,  pro-  be  8oid5  ™*^ 
tantOy  in  satisfaction  of  the  decree. 

See  proviso  (6)  to  s.  295  of  the  Civil  Procedure  Code.  See  also 
s.  99  o£the  Transfer  of  Progertyjlct,  which  is  at  variance  \vith  this 
Rglfi_Jn  so  far  as  it  allows  a  mortgagee  to  attach  the  property 
under  mortgage  to  him  "  in  execution  of  a  decree  for  the  satisfaction 
of  any  claim  whether  arising  under  the  mortgage  or  not."  See 
I.  L.  R,  XXIV  Cal.  p.  444. 

344.  The  acts  directed  to  be  done  by  the  Court  under  Execution  of 
ss.  262  and  302   respectively,    shall  be   deemed   to    be  ^d^endo^- 
non-judicial   acts,    and,  unless  otherwise  ordered  by  the  ^tiabie 
Court,  shall  be  done  by  the  Registrar.  The  endorsement  by^R^gSL- 
or    execution    by  the  Registrar  shall  be  in  the  following  ^f^jjl''^*' 
form  : — A.  B.  by  C.  D.,  Registrar  of  Her  Majesty's  High 

Court  of  Judicature  at  Port  William  in  Bengal  in  its  Ori-  Form  of  en- 

•       1  r^*    'IT      •    !•   x*  dorsement  or 

gmal  Civil  J  UnsdlctlOn.  execution. 

Rule  343  dated  9th  February  1875. 

In  an  application  made  under  Act  VIII  of  1859,  s.  202  [corre-  Minors, 
spending  with   s.   261   of  Act  XIV  of  1882],  it  was  held  [Ken- 
nedy,  J.],  that  that  section  does  not  apply  to  minors. 

Rule  344,  dated  1st  April,  1878,  was  passed  under  Act  X  of  1877. 

By  Act  XXVII  of  1866,  it  is  provided  [s.  8],  that  the  High  Act  XXVI  of 
Court  may  make  a  vesting  order,  having  the  effect  of  a  convey-  ^ 
ance,  with  respect  to  property  held  by  a  minor  trustee  or  mort- 
gagee ;  or  [s.  20],  that  the  High  Court  may  make  an  order  ap- 
pointing a  person  to  convey  in  every  case  where  it  is  enabled  by 
the  Act  to  make  an  order  having  the  effect  of  a  conveyance ;  and 
[s.  32]  that  the  High  Court,  when  it  has  dii-ected  the  sale  of  any 
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Enquiry 
under  a.  267 
to  be  made 
by  Registrar. 


Power  to 
summon 
witnesses. 


Mode  of 
proceeding 
against  repre 
sentative  of 
deceased 
person. 

Order  nui. 


immoveable  property  for  any  purpose  whatever,  may  make  au 
order  vesting  such  property  in  the  purchaser  or  other  person  as 
it  may  think  fit. 

This  Act,  however,  is  applicable  only  to  cases  governed  by 
English  law.  That  being  so,  the  question  arises  whether  there 
is  any  similar  provision  applicable  to  other  cases.  Il  has  been 
held  that  there  is,  and  that  it  is  contained  in  rule  436  [441  post] 
which  is  based  upon  and  has  the  effect  of  a  statutory  enactment — 
RfXTnclmmler  Dutt  v.  Dwarka  Nath  Bysack  and  otbera,  I.  L  R. 
XVI  Cal.  330. 

Now  also  under  the  Tmnsfer  of  Property  Act,  a  certificate  of 
sale  may  be  obtained  having  the  effect  of  a  conveyance.  See 
rule  471,  post. 

The  Guardians  and  Wards  Aet  VIII  of  1890,  may  also  be 
referred  to  as  now  affording  the  means  of  obtaining  the  transfer 
of  property  belonging  to  a  minor  in  certain  cases  and  under 
certain  conditions. 

344 A.  When  the  Court  or  a  Judge  shall  think  fit  to 
refer  it  to  the  Registi'ar  or  other  officer  of  the  Court  to 
make  au  enquiry  under  section  267  of  the  Civil  Pro- 
cedure Code,  such  enquiry  shall  be  deemed  a  quasi- 
judicial  act  within  the  meaning  of  the  637th  section  of 
the  Code,  and  the  Registrar,  or  other  oflScer,  as  the 
case  may  be,  shall  for  that  purpose  have  power  to 
summon  any  person  whom  he  may  think  necessary, 
and  examine  him  in  respect  of  the  matter  of  such 
enquiry  and  require  him  to  produce  any  document  in  his 
possession  or  power  relating  thereto. 

345.  Except  in  administration-suits,  or  unless  other- 
wise ordered,  the  mode  of  proceeding  against  the  repre- 
sentative of  a  deceased  person  shall  be  as  follows  : — 

The  holder  of  a  decree  or  order  may  apply  for  an 
order  requiring  such  representative  to  show  cause,  withii 

Rule  344 A,  passed  with  effect  from  26t]i  March,  1886. 
Rules  345  to  380  and  from  387  to  391.  dated  1st  April,  1878. 
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I  a  period  to  be  specified  in  the  order,  why  he  should  not  Grounds, 
account  for  the  property  of  the  deceased,  or  why  execu-  Execution  to 
tion  should  not  be  issued  against  him.    It  must  be  proved  property 
to  the  satisfaction  of  the  Court,  by  affidavit,  or  other-  for. 
wise,  what  property  of  the  deceased  has  come  into   the 
possession   or  power   of    such   representative.     If    he 
fail   to  appear,    or  to   satisfj^  the  Court  that  he    has 
duly  applied  the  property  of   the   deceased,    execution 
may  be  issued  against  him  to  the  extent  of  the  property 
of  the   deceased    which  has  come  into  his  possession  or 
power,  and  has  not  been  duly  accounted  for  by  him.     If 
he  appear,  he  may  render  an  account  in  the  same  manner  Mode  of 

'"  *•  rendering 

as  under  a  decree  for  an  account.  account. 

See  Act  XIV  of  1882,  ss.  234  and  ;?52. 

An   order   on   a  person  as"a3ministrator  to  pay  costs  is  equiva-  Order  for 
lent  to  an  order  to  pay  them  out   of  the   deceased  s   estate  ;  and  ^mTi^strator 
if  the   assets    have  been  properly  exhausted,  the  administrator  is  ^^nt  out^of 
not  bound  to  comply  with  the  order. —  Willimnx  v.  D(tries,  3   Swa.  ^Htate. 
and  Tr.,  437. 

346.  Where  an   application   for   execution   is   made  Executiou 

7  .  against 

against  a  surety,  a  notice  shall  be  issued  to  such   surety  surety. 
requiring  Trim    to   show    cause,    within    a  period  to  be 
specified  in  the  notice,  why  the  decree  or   order   should 
not  be  executed  against  him. 

See  Act  XIV  of  1882,  s.  253,  which  restricts  the  right  to  proceed  tender 
by  execution  to  the  case  of  a  person  who  has,  before   the  passing  the  CivU 
of  a  dea^ee  in  an  (yi'lginal  suit,  become   liable  for  the  perform- q^^"*^ 
ance  of  the   same,   and,   in  this  respect,  differs  from  the   coire- 
sponding  section  (204)  of  Act  VIII  of  1859. 

347.  Every  application  for  the  attachment  of  land,  or  AppUcatiou 

•^       "^  ^  .  for  attach- 

other  immoveable  property,  shall  be  accompanied  by  an  ineutofim. 

;  ,    .  11..  moveable 

in^jgntory   or   list   contammg  such  a  description  of  the  property, 
property  as  may  be  suflicient  to  identify  it,  together  with 
a  specification  of  the  judgment-debtor's  share  or  interest 
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therein  to  the  best  of  the  applicant's  belief,  and  so  far  as 
he  has  been  able  to  ascertain  the  same,  and  also  contain- 
ing, as  far  as  practicable,  such  particulars  as  are  necessary 
to  be  stated  for  the  purposes  of  the  registration  of  a 
certificate  of  sale. 

Extract  from  See  Act  XIV  1882,  88.  237  and  238.  The  latter  section 
Register.  which  requires  the  application  to  be  accompanied  by  an  extract 
from  the  Collector's  register,  has  hitherto  not  been  complied 
with.  On  this  point,  see  the  Land  Registration  Act,  VII  of  1876 
[B.  C],  by  which  lands  in  Calcutta  are  now  required  to  be 
registered. 

Procedure  ■  348.  Whenever  a  decree  or  order  is  sought  to  be 
to  be  uBued  ;  cxecutcd  after  the  lapse  of  a  year  from  the  date  thereof, 
cution.  \  or  of  the  last  order  made  on  any  previous  application  for 
execution,  or  to  be  enforced  against  the  heir  or  represen- 
tative of  an  original  party  to  the  suit,  application  must 
be  made  for  the  execution  of  such  decree  or  order,  and 
not  for  the  issue  of  a  notice.  On  such  application  being 
made,  the  Court  will  direct  a  notice  to  issue.  The  appli- 
cation for  execution  must  be  renewed  after  service  of  the 
notice.  For  this  purpose,  the  tabular  statement  filed  on 
the  first  application  shall  be  produced  in  Court,  with  the 
notice  and  proof  of  the  service  thereof. 

See  Act.  XIV  of  1882,  s.  248.  The  date  on  which  an  applica- 
tion for  execution  is  made,  and  not  the  date  of  the  order  for 
execution,  made  after  notice  under  s.  248  of  the  Code,  is  the  date 
from  which  the  period  of  limitation  prescribed  by  the  Limitation 
Act,  XV  of  1877,  sch.  11,  s.  1879,  cl.  4  should  be  computed  (1). 

Order  for  349.     The  ordcr  for  the  issue  of  a  notice  and  for  exe- 

notice  and 

execution.      cutiou  shall  be  made  on  the  same  tabular  statement,  and 
the  costs  of  more  than  one  application  in  writing   shall 
Costs.  not  be  allowed,  unless  otherwise  ordered. 

(1)  Sarat  Kumary  DaMce  v.  Jagat  Ofuitidra  Roy^  1  C.  W,  N.  200. 


Date  from 
which  limita- 
tion to  be 
computed. 
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350.  A  memorandma  i^hall  be  added  at  foot  of  every  Notice  of  sale 
waifi^nt  for  th?,  attachment  of  property  to  the  foJl9;wing  warrant  for 
effect : — "Notice  is  hereby  given  that  propeeclings  will  be  of  pro^ierty 
taken,  without^  further  notice,  for  the  sale  of  thepropeity 

to  be  attached  hereunder,  and  to  have  theniojiey  to  arise 
by  such  sale  applied  in  payment  of  the  amount  payable 
to  the  pjai^i tiff  [or  defendant]  under  the  decree  [or-  order} 
made  in  this  suit  apd  ^ated  the  day  of 

351.  Every  warrant  for  the  arrest  of   any   person  warrant  of 

.•  o       arreatin 

AUomey's/een,  CouHfea,       lU    eXCCUtlOn     01     a  execution  to 
Rs.  A.  P.        H«.  A.  P.        1  ,       specify  cofita 

Tabular  statament  ...  10    0    0  0    0    0        deCreC       Or       OrOCr  of  execution. 

Application  to  Couit        ...  XO    0    0  0    0    0        ^,,^4.      •        ^JJU*    ^ 

Filing  same  and  paid        ...     1    0    0  9    0    0        mUSt,     lU     addition 

''""Zf  rnT^r'"^.  2  0  0  7  0  0  to  the  amount  due 
'"^hi^ff""'     ^''\.,   10c  0  0     Hnd  payable  under 

^^^Snt^^eaLtrnS  ^^^  ^'^'^^  ^'  ^'^^' 
to  po^nt  out  the  person  f^p     nrinoinftl       in- 
to be  arrested          ...  8    0    0         0    0    0       "**^     principal,     in 
*  Attending,  obtaining  tcrcst     and      COSts, 

and  handing      money      to  ' 

client  ...   6  0  0       0  0  0     specify   a   sum  for 

Rs.  82  0  0       16  0   0      the  costs  of  execu- 
tion, as  in  the  scale  in  the  margin. 

Wl^en  an  application  for  execution  is  verified  by  a  person 
other  than  the  applicant,  the  necessary  costs  of  proving  that  he 
is  acquainted  with  the  facts  of  the  case  ought  to  be  allowed  in 
addition  to  the  fees  specified  in  the  margin  of  this  rule.  See 
Act  XIV  of  1882,  s.  235. 

352.  Under  every  such  warrant,  the  Sheriff  shall  levy  Amount  to 
the  sums  mentioned  therein,  and  a  sufficient  sum  for  thereunder. 
interest  [where  interest  is  payable],  besides  his  own  fees 

and  poundage. 

353.  Whep    a   copy  of  a  decree  or  order  of  another  Decree  or 
Court  is  transmitted  to  this  Court  for  execution  after  the  another 
lapse  of  a  year  from  the  date  thereof,  or  of  the  last  or(|er  for  ex^jution, 

*  To  be  allowed  ip  the  first  warrant,  but  not  in  any  subsequent  warrant, 
except  when  there  has  been  part-payment. 

25 
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after  the        made  oti  any  application  for  execution,  or  after  the  death 

year  without  of  the  judgment-dcbtor,    and    there  is  nothing  to  show 

returned.       that  noticc  has  been  given   under  s.    216    of  Act   VIII 

of  1859   (1),    or  when  the  judgment-debtor  dies  after  a 

copy  of  any   such    decree  or  order  has  been  filed  in  this 

(yourt,  the  Registrar  shall  [unless  the  Court  or  a  Judge 

shall  otherwise  order]   return  the  copy  of  the  decree  or 

order  to  the  Court  from  which  it  was  received,    with    a 

J  request  that  it  may  be  certified  that  notice  has  been  given 

"under  that  section  (2).     The  Registrar  shall  also  return 

the  copy  of  the  decree  or  order,  if  the  requirements  of 

8.  286  of  Act  VIII    of   1859    (3)   shall  not  have   been 

When  notice   fully  complied  with.     If,  after  the  copy  of  any  decree  or 

to  be  iftsued  i*a>i  p  •         t         \  /»i-i« 

by  this  Court,  order  sent  to  this  Court  for  execution  has  been  filed  in 
this  Court,  notice  to  show  cause  why  it  should  not  be 
executed  is  required  to  be  issued,  such  notice  may,  sub- 
ject to  the  foregoing  provisions  of  this  rule,  be  issued  by 
this  Court 

This  rule  must  be  read  as  modified  by  section  248  of  Act  XIV 
of  1882. 

AppUcation         354.     Application  to  this  Court  for  the  execution  of  a 

for  execution  ^^ 

of  decree  of     dccrcc   or   ordcr  of  another  Court  shall  be  made  in  like 
Court.  manner  as  for  the  execution  of  a  decree  or  order  of  this 

Court. 

See  Act  XIV  of  1882,  s.  227. 

Application         355.     In  every  application  for  possession  of  immove- 

for  posftefjsion      ,.  i.  j  j  \        o 

of  immove-     able  property  under  a  decree  or  order  for   possession  or 

tndw'a^^  sale,    it  shall  be  stated  whether  the  property   is   in    the 

o?^£r^*^"  occupation    of  a  defendant  or  some  other  pers<»n  on  his 

behalf,  or  of  some  person  claiming  under  a  title  created 

(1)  Section  248  of  Act  XIV  of  18$2. 

(2)  See  Explanation  appended  to  i.  248  of  Act  XIV  of  1882. 

'  I3)See  Act  XIV  of  1882,  b.  224,  which  differs  from  as.  286  and  286  of 
Act  VIII  of  1859  in  fto  far  as  it  doee  not  require  that  the  dfjcunients  to  be 
sent  to  another  Court  shall  be  signed  by  the  Judge  and  sealed  with  the  swd 
of  the  Court.     See  also  s.  225  as  to  copies  l»eing  filed  without  further  proof, 
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by  him  subsequently  to  the  institution  of  the  suit  or 
whether  it  is  in  the  occupation  of  tenants  or  other 
persons  entitled  to  occupy  the  same. 

See  Act  XIV  of  1882,  a  263,  which  provides  for  the  delivery  of 
immoveable  propei-ty  "  by  removing  any  pei*son  bound  by  the 
decree." 

356.  In  every  application  for  possession  of    imniove- Application 

,  ,  .     for  possession 

able   property   sold  in  execution  of  a  decree  or  order,  it  of  immove- 

i_    n  1  1       1       1  •     •        1  •        *^^®  property 

shall  be  stated  whether  the  property  is  in  the  occupation  sold  in  exe- 
of  a  person  whose  interest  in  the  property  has  been  sold 
as  aforesaid,  or  some  person  on  his  behalf,  or  of  some 
person  claiming  under  a  title  created  by  him  subsequently 
to  the  attachment  of  the  property,  or  whether  it  is  in  the 
occupation  of  tenants  or  other  persons  entitled  to  occupy 
the  same. 

See  Act  XIV  of  1882,  ss.  318  and  319. 

357.  When  the  attachme nt  of  negotiable  instruments  Negotiable 

^  securities 

shall  be  made  by  actual  seizure,  such  instruments  shall,  a«»zed  in 

•^  ^  ^  execution. 

unless  otherwise  ordered,  beheld  by  the  Sheriff  subject  to 
the  further  order  of  the  Court. 
See  Act  XIV  of  1882,  s.  270. 

358.  When  a  decree  or  order  of  this  Court  is  attached  i>ecree or 

I  ^  ^  ordei*  attach- 

j  in    execution,  a  sale  shall  not  be  ordered,  but  a  manager  ed  in execu- 
•  shall  be  appointed  to  realize  the  amount  of  the  decree  or 
order,  subject  to  such  terms  as  to  security  and  otherwise 
as  the  Court  or  a  Judge  shall  direct. 

Act  XIV  of  ]  882  has  no  provision,  similar  to  that  in  s.  243  of  Receiver. 
Act  VIII  of  1859,  for  the  appointment  of  a  manager,  with 
power  to  sue  for  debts  attached  in  execution  ;  but  it  provides, 
s.  503,  for  the  appointment  of  a  Receiver  "for  the  realization, 
preservation,  or  better  custody  or  management  of  any  property 
moveable  or  immoveable,  the  subject  of  a  suit,  a?'  under 
attachment" 
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PerHOD 
arrested  in 
execution 
when  enti- 
tled to  dis- 
charge. 


359.  A  person  arrested  under  a  warrant  issued  in 
execution  of  a  decree  dr  order,  whereby  money  is  ordered 
to  be  paid,  shall  be  entitled  to  his  discharge  from  such 
anest  on  payment  or  tender  to  the  execution-creditor, 
or  his  attorney,  or  to  the  Sheriff,  of  the  amount  directed 
to  be  levied  by  such  writ,  together  with  the  Sheriff's  fees 
and  poundage. 

See  Act  XIV  of  1882,  s.  257,  which  requires  the  money  payable 
under  a  decree  to  be  paid  into  Court ;  or  out  of  Court  to  the 
decree-holder ;  or  otherwise  as  the  Court  which  made  the  decree 
directs. 


Order  of 
attorney,  or 
client,  when 
sufficient  for 
discharge. 


360.  A  written  order  under  the  hand  of  the  attorney  of 
the  execution-creditor,  or  of  the  execution-creditor  himself 
if  he  has  no  attorney,  shall  justify  the  Sheriff,  or  the 
Superintendent  of  the  Presidency  Jail,  or  the  officer  in 
whose  custody  the  execution-debtdr  may  be  at  the  time,  in 
discharging  him,  provided  when  the  order  for  discharge  is 
under  the  hand  of  the  attorney  of  the  execution-creditor, 
the  latter  shall  not  have  given  written  notice  to  the 
contrary,  and  also  provided  there  are  no  other  detainers 
against  the  execution-debtor. 


Attorney  not 
authorized 
by  retainer 
to  discharge 
before  satis- 
faction. 


Court's  order 
for  discharge. 

Exception. 


An  attorney  is  not  authorized  by  his  retainer  to  discharge 
from  custody  an  execution-debtor  before  satisfaction  of  the 
amount  due — Savory e  v.  Chapvian,  3  P.  and  D.,  604.  See  abo 
Act  XIV  of  1882,  s.  341,  by  which  a  judgment-debtor,  after  beitog 
committed  to  jail,  cannot  be  discharged  without  the  Court's 
order,  except  when  the  term  of  imprisonment,  as  limited  by 
s.  342,  is  fulfilled,  or  the  amount  mentioned  in  the  warrant  of 
committal  is  paid  to  the  officer  in  charge  Of  the  jail,  ^  or  the  sUb- 
sistence-money  fixed  by  the  Court  remains  unpaid. 

See  Act  II  of  1864  (B.  C),  as  to  the  release  of  any  prisoner 
suffering  fi*om  disease  likely  to  cause  death. 


Digitized  by 


Google 


ORIGINAL  SIDE.  I97 

361.  Nothing  shaill  justify  an  attorney  in  giving  an  Attorney  nut 
order  for  the  discharge  of  a  person  in  custody  under  any  dwcbarge 
such  writ  without  the  consent  of  his  client.  dlent^s  con- 
See  note  to  rule  360,  supra,  ^"^ 

362.  The  payment  to  the  Sheriff  of  the  full   amount  sherUf  may 
due  on  any  such  writ  shall  also  justify  him,  or  his  bailiff,  payment  to 
in  discharging  the  execution-debtor,  while  in  his  custody,  ai^unt." 
provided  the  execution-creditor,  or  his  attorney,  shall  not 

have  given  written  notice  to  the  contrary,  and  ako  pro- 
vided there  are  no  other  detainers  against  the  execution- 
debtor. 

See  proviso  (6)  to  s.  386  of  Act  XIV  of  1882. 

363.  In  case  of  such  payment  to  the  Sheriff  as  afore-  And  ahaii,  in 

,  ,  such  case, 

said,  that  officer  shall  apply  the  amount  deposited  with  apply  the 

money  in 

him  in  satisfaction  of  the  decree  or  order,  and  shall,  as  soon  satisfaction. 
as  possible  thereafter,  lodge  with  the  Registrar  a  state-  And  file  an 
ment  of  account,  showing  what  amount  was  realized,  and 
how  the  same  has  been  applied.     On  receipt  of  the  ac-  whereupon 
cotmt,  the  Registrar  shall  cause  satisfaction  to  be  entered  tS  be Tntwed 
in  the  register  of  suits,  "^* 

364.  Every  person  arrested  in  execution  of  a  decree  Procedure  on 

,  .  -      arrest  in  exe- 

or  order,  and  not  released  under  the  last  preceding  rule,  cutiou. 
I  shall,  Ifts  soon  as  practicable,  be  brought  before  the  Court, 
or  a  Judge^itting  in  Chambers,  and  shall,  unless  sufficient 
cause  be  shown  for  his  discharge  from  custody,  be  ordered 
to  be  committed  to  prison.     Such  order  shall  fix  the  i-ate 
of  his  diet-money.     A  note  of  the  purport  of  the  order 
shall  be  endorsed  on  the  warrant  of  arrest  by  the  principal 
officer  in  attendance,  and  authenticated  by  him  with  his 
initials.     Upon  the  production  in  the  Registrar's   office  subsistence- 
6f  the  wan-ant  with  such  indorsement,  a  separate  warrant  fti^7 
ihall  be  issued  for  the  commitment  of  the  person,  in  which 
the  rate  of  diet-money  fixed  as  aforesaid  shall  be  specified. 
See  Act  XIV  of  1882,  ss.  337  &  339. 
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Defeudant  365.     A  defendant  arrested  before  decree  shall  not  be 

before  decree  detained  in  prison,  after  a  decree  has  been  obtained  against 

to  oe  i^eleaaeci 

unless         *  him  in  the  suit,  unless  he  is  brought  before  the  Court, 
before  the      or  a  Judgc  sittingiu  Chambers,  and  his  subsistence-money 

Court  after       ^        ,  .      °,  .      .,  n  .    • 

decree.  fixed  HI  the  Same  way  as  in  the  case  ot  an  arrest  in  exe- 

cution of  a  decree.  For  this  purpose,  the  plaintiff  must  j 
apply  by  petition  at  Chambers  for  a  writ  of  habeas  corpusi 
cum  causa. 

See  Act  XIV  of  1882,  s.  481. 

The  writ  of  luthens  corpua  has   been   abolished   by   the   High 
Courts'  Criminal  Procedure  Act,  1875,  s.    148.     A  warrant  in  the 
nature  of  a  habeas  on^pti^  may  now  be  obtained  under  rules  704 
to  7l5,j>08L 
An  insolvent        366.     No  Older  shall  be  made  under  section  273  or  280 
d?JLh^^      of  Act  VIII  of  1859,  or  section  8  of  Act  XXIII  of  1861, 
c^rof  Civil  for  the  discharge  from  custody  of  a  person  who  shall  have 
Procedure.      ^^^^  ^  petition  for  the  benefit  of  the  Act  for  the  relief  of 
insolvent  debtors,  or  been  adjudged  an  insolvent  in   res- 
pect of  any  debt  or  debts  incurred  by  him  prior  lo  the 
filing  of  such  petition  or  to  such  adjudication. 

See  Act  XIV  of  1882,  ss.  34,4  to  360.  As  a  person  arrested  or 
imprisoned  in  execution  of  a  decree  cannot  now  obtain  his 
■  discharge  on  the  surrender  of  his  property  ^vithout  being  de- 
clared an  insolvent,  this  rule,  founded  upon  rulings  (1)  to  the 
effect  that  ss.  273  and  280  of  Act  VIII  of  1859  and  s.  8  pf 
Act  XXIII  of  1861  were  inapplicable  to  cases  of  insolvency 
is  no  longer  required.  And  now  see  Act  XIV  of  1882,  s.  360A^; 
inserted  by  Act  VII  of  1888,  s.  31  (4),  by  which  ss.  344  to  360? 
relating   to.  insolvency    are   made    inapplicable   to   Presidency 

Towns. 
Sale  after  367.     Unlcss  othcrwisc  ordered,  the  sale  of  property 

tJ^To^'     attached  in  execution  of  a  decree  or  order,  Avithin  the 
sS:nl''      local  limits  of  the  jurisdiction  of  this  Court,  shall  be 

(l)\Ki9aorcc   Mohun   Chattcrjee  v.  Konnoyloll  Duti,  1  In.  Jiir.,N.S.  Hi! ;  h 
re  Soorpersaud,  2  In.  Jur.,  N.  S.,  91. 
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conducted  by  the  Sheriff  of  Calcutta,  or  his  Deputy,  or 
other  person  authorized  by  him  for  that  purpose. 
See  rules  387  to  391,  post  - 

368.  Unless  otherwise  ordered,  when  a  copy  of  adecree  Copy  of  de- 
or  order  of  this  Court  is  required  to  be  transmitted   to  to  be  sent 
another  Court  for  execution,  thesame^with  the  certificate  another 
of  non-satisfaction,  &c.,  shall  be  forwarded  to  such  Court  e^wution*! 
direct,  with  a  covering  letter,  and  shall  not  be  delivered 

to  the  party  seeking  execution,  or  his  attorney. 
See  Act  XTV  of  1882,  8.  228. 

369.  In  such  certificate  shall  be   specified    the   costs  Certificate  of 
taxed  under  the  decree  or  order  to  be  executed,  and  also  fon  to  state 
a  sum  for  the  costs  of  applying  for  the  transmission  of  afm-^(J^u; 
copy  of  such  decree  or  order  to  another  Court,  as  in  the 

scale  at  foot  (1). 

370.  When  a  copy  of  a  decree  or  order  of  this  Court  And  that 

•I         r>t  r  •  i»  f       notice,  if  re- 

is  transmitted  to  another  Court  for  execution,  wter  =  the  quired  to  be 

iBHued  haA 

lapse  of  a  year  from  the  date  thereof,  or  of  the  last  order  been  iwued. 
made  on  any  previous  application  for  execution;  or  after 
the  death  of  an  original  party  to  the  suit,  it  shall  be  stated 
in  the  certificate  of  non-satisfaction,  that  notice  has  been 
issued  to  the  person  against  whom  it  is  intended  to  apply 
for  execution  to  sho\v  cause  why  such  decree  or  order 
should  not  be  executed  against  him. 

I      37 1 .     When  a  person  against  whom  execution  is  sought  Copy  of  de- 

\  i       •       .  , .        .  1         \ir>,  ^  cre«  or  order 

\has  property  m  two  or  more  districts,  the   Court,  or   amaybewnt 

Aity'tftci,  Cmtri  feet. 

.    Rs.  Aa. 

(1)   Petition  ...  ,.  '   ...    5  l.*»  Copy  decree. 

Application  to  Court  ...  .,.  10  0  Certificate. 

Attending    filing    petition    (and    provid- 
ing    poetage  atampe)  ...  ..  ...  2    0         (Besides amount  of    postage 

Attending  receiving    certified    copy    de-  stamps.) 

cree  and   handing  same    to  client  ...  4     0 

[Not  to  be  allowed   unless  copy   ordered 

to  be  delivered  to   the  attorney.]  Ra.  As. 

Paid  stamps  ...  ...  ...  ...  ...    7     0 
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for  execution  Judgo     in  Chambers,   may,   on   being  sAtisfied  of   i^ 

pertyiutwo  oificessity,  CBUse  a  copy  of  the  decree  or   order  obtained 

tricts  contem.  against  such   person   to  be  transmitted  for  execution  in 

poraneousy.    ^^^  ^^  ^^jj  ^f  g^^^j^  districts  contcmporaneously.     In  the 

Certificate  of  ccriFficate  of  non-satisfaction,  to  be  sent  therewith  to  the 

ton.  Court  of  each  of  such  districts,  it  shall  be  stated  to  what 

other  Courts  a  copy  of  the  decree  or  order  has  been  sent 

Letter.  for  cxccution.   At  the  same  time  a  letter  shall  be  sent  to 

the  Judge  of  one  of  such  Courts,  requesting  hinci  to  attach 

and  sell  the  property  in  his  district  (hereinafter  mentioned 

as  district  A),  or  a  sufficient  portion  thereof,  and  certify 

the  result  to  this  Court :  and  with  such  letter  shall  be  sent 

a  copy  of  the  letter  sent  to  the  Judge  of  each  of  the  other 

Courts.     A  letter  shall  also  be  sent  to  the  Judge  of  each 

of  the  other  Courts,  requesting  him  to  attach  the  property 

in  his  district,  but  not  to  sell  the  same  until  furnished  by 

this  Court  with  information  as  to  the  result  of  the  sale  of 

the  property  in  district  A. 

The  Court  has  power  to  send  its  decree  for  concurrent  execution 
to  several  places  (1.) 

4 

When  iniuffi.      372,     If  the  amount  realized  in  execution  in  district  A 

cient  amount 

realized  in      shall  not  bc  Sufficient  to  satisfy  the  decree   or  order,   a 

execution  in  , 

the  first  certificate  statmir  the  result  of  the  sale  shall  be  sent  to  the 
Judge  of  another  of  such  Courts,  with  a  letter  requesting 
him  to  sell  the  property  under  attachment  in  his  district 
(hereinafter  mentioned  as  district  B),  or  a  sufficient  por- 
tion thereof,  and  certify  the  result  to  this  Court. 


districtt 


district. 


^i^»P  373.     If  the  amount  realized  in  execution  in  district  B 

second  or 

*"i!^.*°^     shall  not  be  sufficient  to  satisfy  the  balance  payable  under 
the  decree  or  order,  the  proceeding  indicated  in  the  last 

(1)  Belchambers'  Practice,   p.   204  ;    Sarodn    Protad   Midlielc  v.  Luekmcffntt 
Singh  Doogur,  10  B.  L.  R.  214,  230  (P.  C.) 
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preceding  rule  shall  be  followed  :  and  so  on  as  to  each  of 
the  other  districts  successively. 

374.  If  the  amount  realized  in  execution  in  district  A,  when  suffi- 
or  district  B,  or  any  other  district,  except  the  last,  shall  t^Mu^^ 
be   sufficient   to  satisfy  the  decree  or  order,  a  certificate  ^^^^ 
that  such  is  the  case  shall  be  sent  to  the  Court  of  each  dis- 
trict in  which  property  shall  at  the  time  be  under  attach- 
ment in  execution  of  the  decree  or  order. 

375.  Every  application  relating  to  the  execution  of  a  Application 
decree  or  order,  shall  ordinarily  be  made  l^efore  the  Judge  execution  to 
sitting  in  Chambers.   If  made  in  Court,  or  by  counsel  in  chamUra. 
Chambers,  his  fees  will  not  be  allowed,  as  between  party  uniew  certi. ' 
and  party,  unless  the  allowance  thereof  shall  be^certified  ijetween*  ** 
hy  the  Judge  before  whom  the  application  is  made,  and,  ci^'tl^beT, 
unless  so  certified,  will,  as  between  attorney  and  client  be  ^^iJldng 
in  the  discretion  of  the  Taxing  Officer.  ^^'''• 

376.  Subsistence-money  payable  into   Court,   under  Subsistence. 

monev  to  be 

section  339  of  Act  X  of  1877,  shall  be  paid  to  the  Sheriff  paia  to 
of  Calcutta. 

877.  Subsistence-money  paid  to  the  Sheriff  prior  to  the  To  be  ac- 

A'l  111     11  1  ■/•  ■      counted  for 

arrest  of  a  judgment-debtor  shall  be  accounted  for  to  the  if  debtor  not 
judgment-creditor  if  the  judgment-debtor  shall  not  be  committed. 
arrested,  or  having  been  arrested,  shallbe  released  without 
being  committed  to  jail. 

378.     When  a  iudgment-debtor  is  committed  to  iail,  if  when  delator 

.  ,     ,  ^    ,  ,     .  committed, 

there  shall  remain  any  balance  of  the  subsistence-money  how  balance 
paid  prior  to  his  arrest,  such  balance  shall  be  deemed  to  be  ence-money 
a  payment  in  part  of  the  first  payment  of  the  monthly  ^atVo  be 
allowance  payable  for  lus  subsistence  in  jail.  ^ 

flule«  376  to  380,  teking  effect  from  lut  February,  1878. 

26  * 
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Sums  paid  to       379.    All  suiBS  paid  to  the  Sheriff  for  the  subsistence 
sent  to  Prwi.  of  the  judgment-debtor  in.  jail  shall  be  forthwith  forwarded 
^"^  by  him  to  the  Superintendent  of  the  Presidency  Jail, 

sherifif  to  380.     An   account    shall  be  kept  by  the  Sheriff  of  all 

keep  an  ^  ... 

account.  subsistence-moiiies  paid  to  him,  and  such  account  may  be 
inspected  during  office  hours  by  any  person  having  an 
interest. 

Sales  in  execution. 
Mode  of  ap.    j    381.     The  modc  of  applying  for  the  sale  of  property 
m  execution.  Ltt^ched  in  execution  shall  be  by  petition  at  Chambers, 
vhe  petition  must  be  accompanied    by    a   certificate   of 
the  Sheriff,  stating  what  the  attached  property  is. 

Order forsaie.  382.  The  ordct  for  sale  will  be  drawn  up  with  the 
usual  directions  as  to  the  proclamation  to  be  made  under 
the  provisions  of  section  287  of  the  Code  of  Civil 
Procedure,  and  with  a  direction  that  the  money  to  arise 
by  such  sale  be  paid  into  Court  to  the  credit  of  the 
suit,  subject  to  the  further  order  of  the  Court. 

Application         383.     After  money  obtained  by  sale  in  execution  has 

for  payment     -  •!•  r^  11  111  i» 

of  money        been   paid   mto   Court,   the  decree-holder  at  whose  ms- 
execution       tance  the  property  was  sold,  if  entitled   to   be   paid  in\ 
hoidw-^taT  priority,  may  apply  for  such  payment.     The  application* 
"*  ^"^"^^' may,  unless  otherwise   ordered,    be   made   ex  parte  at 
Chambers  by  a  verified  petition. 

Where  entiti-  384.  If  two  or  more  dccree-holders  are  entitled  to 
tributive*^  participate  in  the  money  realized  in  execution,  any  of 
Hhare.  them  may  apply   for   distribution   of  the   money.     The 

application  must  be  made  by  summons. 

Rules  881  to  386,  dated  Slat  March  1890,  ^vith  effect  from  let  April  1890, 
by  which  the  previous  rules  365  to  368  in  the  first  edition  of  the  Rules  and  Orders 
at  pp.  183  and  184  were  repealed. 
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385.  The  application  mentioned  in    each   of  the  two  TobeRup- 

*•  ^  ported  by 

last  preceding  rules  must  be  supported  by —  certificates. 

(a)  a  certificate  of  the   Accountant-Qeneral  stating  what 

money  has  been  realized,  and  when  it  was  paid  into 
Court. 

(b)  a  certificate  of  the  Registrar,  stating  what  applications 

for  execution  have  been  made  against  the  judgment- 
debtor,  and  when  such  applications,  were  made,  and 

(c)  a  certificate  of  the  Sheriff,  stating  whether,  at  the  time 

of  the  sale  of  the  property,  such  property,  or  any 
other  property,  belonging  to  the  judgment- debtor 
was  affected  by  any  attachment  before  judgment. 

386.  If  it  should  appear  that  the  property  was  aflfect-  where  pro- 
ed   by   an   attachment   before  judgment,  it  will  then  be  byattachmeDt 
also  necessary  to   show    whether   such   attachment   did  ment  ^"  ^' 

j  or    did  not  operate  as  an  attachment  in  execution  under 
the  provisions  of  section  490  of  the  Code. 

387.  When   any   property    is   ordered  to  be  sold  by  Qt«an-judi- 
public  auction  in  execution  of  a  decree  or  order   of  the  be  done  by 
High    Court   on  its  Original  Side,  the  ascertainment  of    ^         ™'' 
the  matters  required  by  s.  287  of  the   Civil    Procedure 

Code  to  be  specified  in  the  proclamation  issuing  under 
that  section,  shall  be  deemed  to  be  a  (/ua6i-judicial  act 
within  the  meaning  of  the  637th  section  of  the  Code,  and 
the  same  shall  be  done  by  the  Registrar  of  the  Court,  or 
such  other  officer  as  shall  be  named  in  the  order  of  sale  ; 
and  the  Registrar,  or  such  other  officer,  as  the  case  may 
be,  shall  for  that  purpose  have  power  to  summon  any 
person  whom  he  may  think  necessary,  and  examine  him 
in  respect  of  any  such  matter,  and  require  him  to  produce 
any  document  in  his  possession  or  power  relating  thereto. 


Rules  387  to  391,  tftkiDg  effect  from  let  February,  1878. 
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388.  Every  order  for  sale  ahall  direct  u  proehiiuation 
to  be  made  under  the  provisions  of  «.  287  of  tlie  Code 
of  Civil  Procedure. 


To  be  settled       339.     Uuless    otherwise    ordered   by    the  Court  or  a 

and  approved  ^  ^  •^ 

by  the  Regis.  Judge,  every  proclamation  of  an  intended  sale  shall  be 
settled  and  approved  by  the  Registrar,  or  such  other 
officer  as  may  be  named  in  the  order  for  sale. 


Search  for 

iucum- 

braucee. 


Affidavit  in 
support  of 
application 
for  Bale. 


390.  When  immoveable  property  is  under  attachment 
in  execution,  the  party  at  whose  instance  the  same  may 
be  attached  shall,  before  applying  for  an  order  for  the 
sale  of  such  property,  cause  search  to  be  made  in  the  oflSce 
of  the  Registrar  of  Deeds,  with  the  object  of  ascei  taining 
whether  such  property  is  subject  to  any,  and  what,  incum- 
brances. 

The  search  for  incumbrances  cannot  be,  effectual  so  long  as 
equitable  mortgages  created  by  the  deposit  of  title-deeds  are 
not  required  to  be  registered. — Kedamanth  Dutt  v.  ShaviloU 
Khettry,  11  B.  L.  R.,  405. 

3Dtl.  Every  application  for  an  order  for  the  sale  uf 
property  in  execution,  whether  moveable  or  immoveable^ 
shall  be  supported  by  an  affidavit  stating  all  that  is 
known  to  the  party  at  whose  instance  the  same  haa  been 
attached  respecting  the  title  to  such  property,  and  also, 
whenever  the  application  is  for  the  sale  of  immoveable 
property,  stating  the  result  of  the  search  made  with 
respect  thereto  pursuant  to  the  last  pi'eceding  rule. 

Under  these  rules  relating  to  sales  in  execution,  the  facts 
showing  what  is  oBered  for  sale  are  ascertained  by  the  Regi»tnu- 
and  specified  in  the  proclamation  of  sale  ;  and  as  the  result  the 
intending  purchaser  at  a  sale  by  the  Sheriff  in  execution  is  made 
acquainted  as  fully  as  possible  with  all  necessary  particulars, 
except   that   the  area  of  the  property  to  be  sold  is  obtained  not 


Digitized  by 


Google 


ORIOINAL  SWk  206 

by  actual  ineasui-enacnt  b«l  from  documentary  or  other  evidence 
which  may  or  may  not  be  reliable.  This  uncertainty  as  to  quantity 
is  not  provided  for  in  the  Civil  Procedure  Code. 

Sales  by  the  Registrar.  ^  Vvu.v4y^  h^^ 
[See  rule  17  (l)of  the  rules  under  section  104  of  the  Transferof 
Property  Act,  IV  of  1882,  which  provides  that  the  rules  relating 
to  sales  by  the  Registrar,  as  modified  by  rule  16  so  far  as  they 
are  applicable,  shall  apply  to  all  sales  by  the  Court,  under  sections 
88  and  89,  or  9£  and  93.] 

392.     An  office  copy  of  every  decree  or  order  for  the  Copy  of 
sale  of  property  otherwise  tJian  in  execution,  shall  be  o^e^f or  sale 
filed  in  the  Account  Department  of  the  Registrar's  office. 

These  rules  [392  to  455]  were  passed  in  order  to  supply  a 
want  in  Act  VIII  of  1859,  which  contained  no  rules  applicable 
to  sales  otherwise  than  in  the  ordinary  course  of  execution, — i.  e., 
after  attachment.  Denonath  Ruckhit  v.  Mutty  Lall  Paid,  1 
Hyde,  158. 

On  an  application  made  under  Act  X  of  1877,  s.  223  (c),  for 
an  order  that  a  decree  in  the  usual  form  for  an  account  and  sale 
in  a  OH>rtgage  suit  should  be  sent  to  Dacca  for  execution  as  to 
such  of  the  properties  comprised  in  the  mortgage  as  were  at 
Dacca : — Held,  that  the  niles  as  to  sales  contained  in  that  Act 
are  inapplicable  to  sales  by  the  Registrai*,  and  that  the  proper 
course  is  to  authorize  the  Registrar  to  appoint  an  agent  to  sell 
such  properties  at  Dacca*  Suit  Na  335  of  1876,  Sonatori  Doee 
V.  Pertaxih  Chunder  Dhur,  Court  Minute-Book,  March  21st,  1878, 
Pootifex,  J. 

On  an  application  that  the  Registrar  be  directed  to  proceed 
under  s.  287  of  Act  X  of  1877,  and  rules  382  to  386  [367  to 
391],  supra,  with  respect  to  mortgaged  property  to  be  sold  by 
him  : — Held,  that  that  section  and  those  rules  are  inapplicable 
to  sales  by  the  Registrar.  Suit  No.  171  of  1878,  Sreenath 
Roy  v.Protah  Chcmd  Khandtwolt,  Court  Minute-Book,  February 
20th,  1879,  Pontifex,  J. 

(1)  Rule  473,  i)o«^ 
Rules  302  to  455,  taking  effect  from  l«t  August,  1877. 
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Now  under  the  Transfer  of  Property  Act,  IV  of  1882,  an  order 
for  the  sale  of  mortgaged  property  may  be  transferred  to  the  Court 
of  the  District  where  the  property  is,  and  the  sale  proceeded  with 
by  that  Court.  See  Maseyk  v.  Steel  &  Co.,  I.  L.  R.  14  Cal.  661. 
The  final  order  for  sale  may  be  in  the  following  form,  that  the 
property  be  sold  and  that  a  copy  of  the  order  and  of  the 
decree  and  the  Registrar's  report  be  transmitted  to  the  Court  of 
,  with  a  request  that  the  said  property  may  be 
sold  by  him,  and  that  the  result  of  the  sale  may  be  certified  to 
this  Court. — Saroda  Persad  Ohose  v.  OhoMdrakant  Mookerjee 
and  others,  [Suit  No.  340  of  1889]  order  dated  8th  December, 
1891 ;  Ameer  Ohciiid  Coondoo  v.  Tincoiviie  Daba,  [Suit  No.  195 
of  1890]  oi-der  dated  9th  August  1892. 

Sale  to  be  393.     Uuless  othefwise  ordered,  every  such  sale  shall 

conducted  by  ^  "^ 

the  Registrar,  be  by  or  with  the  approbation  of  the  Registrar,  and 
By  public       shall  be  made  by  public  auction :  except  that  if  the   pro- 

ftuctioD.  -  .  ,  ,    . 

perty  to  be  sold  shall  consist  of  negotiable  securities,  or 
of  shares  in  any  Railway,  Banking,  or  other  Public  Corn- 
Exception,  pany  or  Corporation,  the  Registrar  shall  be  at  liberty 
to  sell  the  same  through  a  broker  at  the  market-rate  of 
the  day. 

Sale  to  best  394.  Evcry  such  sale  shall  be  to  the  best  purchaser 
ofifering  a  that  Can  be  got  for  the  same,  provided  the  Registrar  shall 
Bum?*^'*         consider  that  a  sufficient  sum  has  been  offered. 


Conduct  of 
sale. 


395.  When  mortgaged  property  is  to  be  sold,  the 
mortgagee  or  first  mortgagee  (I),  and  in  other  cases  the 
plaintiff^,  or  party  having  the  carriage  of  the  general 
proceedings,  shall  have  the  carriage  of  the  proceedings 
relating  to  the  sale  ;  but  a  Judge  may,  when  necessary, 
commit  the  carriage  of  such  proceedings  to  any  other 
party. 


(1)     Hewitt  V.  Namon,  7  W.  R.  5. 
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The  rule  that  a  party  permitted  to  bid  caunot  be  allowed  to 
conduct  the  sale  (1),  has  not  beep  followed  in  this  Court.  Per- 
mission to  bid,  without  any  resulting  disability,  can,  however, 
only  be  obtained  by  the  party  having  the  conduct  of  the  sale  sub- 
ject to  the  conditions  imposed  by  rules  403  and  445,  'post. 

396.  All  documents  of  title  relating:  to  the  property  Documents 
to  be  sold  in  the  possession  or  power  of  any  of  the  parties  left  with, 
shall  be  produced  to,  and  left   with    the  Registrar,  and  of  by,  the 
shall  be  subject  to  his  directions,  both  as  to  their  custody,    ^^* 
pending  the  sale  and  their  ultimate  destination  ;   such  Appeal. 
directions  being  subject  to  appeal  to  a  Judge. 

397.  A  notification  of  every  intended  sale  by  public  Mode  of  no- 
auction  under  these  rules  shall  be  published  in  the  Cor Z- of  Calcutta 
cutta  Gazette  and  such  other  public  papers,  and  as  often,  ^^^^^  ^' 
as  the  Registrar  shall  direct,  ha-ving  regard  to  the  nature 

and  value  of  the  property  to  be  sold,  and  shall  also,  when 
the  property  to  be  sold  is  out  of  Calcutta,  be  proclaimed  of  mofuPBii 
and    published   in  the  mode  prescribed   by  the  Code  of 
Civil  Procedure  for  the  notification  of  sales  in  execution. 
See  rule  408,  post  - 

398.  Every  such  sale  shall  be  regulated  by  conditions  Sale  to  be 
in  writing,  which,  when  immoveable  property  is  to  be^^itionfi. 
^old,   shall  be  adapted  to  the  state  of  the  title  to  such 
property. 

399.  The  notification  and  conditions  of  sale,  together  Notification 
with,  when  immoveable  property  is  to  be  sold,  an  abstract  tions  of  sale 
of  title,  shall  be  prepared  by  the  attorney  of  the  party  of  title  by 

.        .         , ,  .  nit  1  •  whom  to  be 

having  the  carnage  ot  the  proceedings.  prepared. 

400.  The  notification  shall  specify  the  time  and  place  Notification 
of  sale,  and  shall  contain  a  description  and  particulars  of 

the  property,  together  with  a  statement  that  it  is  to  be 

(1)     DcmriUe  v.  Berrlfigtorif  2  You.  &  C,  Ex.  723  ;  Sidney  v.  Raiujfr,   1?  Sipi. 
118  ;  Ex  parte  M'Gregor,  4  De  G,  &  S.,  608. 
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sold  by  or  with  the  approbation  of  the  Registrar  pursoant 
to  a  decree  or  order  of  the  Court,  and  of  the  manner  in 
which  it  is  proposed  to  lot  the  same.  When  the  property, 
or  any  portion  of  it,  is  to  be  sold  subject  to  an  incum- 
brance, the  nature  and  amount  of  such  incumbrance  shall, 
as  far  as  practicable,  be  also  stated. 

Condition*  of  40 1.  The  conditions  of  sale  shall  be  as  few  and  simple 
as  may  be  compatible  with  the  nature  of  the  property  to 
be  sold.  If  a  reserved  bidding  be  fixed,  the  fact  of  a 
reserved  bidding  having  been  fixed,  but  not  the  amount, 
shall  be  stated  in  the  conditions.  When  moveable  pro- 
perty is  to  be  sold,  unless  otherwise  ordered  or  agreed  to 
by  the  parties,  it  shall  be  a  condition  that  the  whole  of 
the  purchase-money  shall  be  paid  to  the  Registrar  at  the 
time  of  the  sale,  and  that  upon  such  payment  the  sale 
shall  become  absolute,  and  delivery  of  the  property  sold 
given  to  the  purchaser  ;  but  that  in  default  of  such  pay- 
ment the  property  shall  be  again  immediately  put  up  for 
sale.  When  immoveable  property  is  to  be  sold,  unless 
otherwise  ordered  or  agreed  to  by  the  parties,  it  shall  be  a 
condition  tiiat  not  less  than  twenty-five  per  cent,  of  the 
purchase-money  shall  be  deposited  with  the  Registrar  at 
the  time  of  the  sale,  and  that,  unless  so  deposited,  the  pro- 
perty shall  immediately  be  again  put  up  for  sale,  and  it 
shall  be  stated  in  the  conditiofis  that  the  purchaser  shall, 
at  his  own  expense,  take  such  steps  as  may  be  necessary 
for  the  purpose  of  obtaining  possession.  When  immove- 
able property  is  to  be  sold  in  lots,  and  the  same  muni- 
ments of  title  relate  to  more  than  one  lot,  or  when  the 
same  muniments  of  title  relate  to  property  a  portion 
of  which  remains  unsold,  provision  shall  be  made  in  the 
conditions  for  the  destination  of  the  original  muniments, 
andforthe  production  thereof,  and  thefurnishing  of  copies. 
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There  should  be  a  oondition  to  this  effect  uext  after  the  9th 
oDodition.  See  form  of  condition  App.  J.  TpoM. 

402.  The  notification,  conditions,  and  abstract  shall  be  Settiemeut 

1    r         •    1      1  -rfc       *  1  .  I        •         1  ^^  uotitica- 

Jeft  With  the  Registrar,  and  an  appointment  obtained  tion,  coucU» 
from  him  to  go  through  the  same.  Notice  of  such  appoint-  absti-kct, 
ment  shall  be  served  on  all  parties  entitled  to  attend. 
At  such  appointment,  or  an  adjournment  thereof,  the 
notification  and  conditions  shall  be  settled,  the  day,  time, 
and  place  of  the  sale  fixed,  the  days  appointed  for  delivery 
of  the  abstract  and  of  objections  and  requisitions  to  and 
on  the  title,  and  for  payment  into  Court  of  tlie  purchase- 
money,  and  the  notification,  shall  be  signed  and  issued, 
and  directions  given  for  its  publication. 

403.  When  a  sale  is  oi'dered  at  the  instance  of  a  sub-  iiMerviKi 
sequent  incumbrancer  or  of  a  mortgagor,  or  when  a  *  *'*^' 
party  having  the  carriage  of  the  proceedings  has  obtained 
leave  to  bid,  unless  otherwise  ordered,  or  unless  dispensed 
with  by  the  proper  parties,  a  reserved  bidding  shi^ll  be 
fixed  by  the  Registrar.  The  Registrar  may  also  in  any 
other  case  in  which  it  may  be  deemed  necessary  or  desir- 
able, fix  a  reserved  bidding. 

In  a  foreclosure  suit,  a  subsequent  incumbmncer,  who  sec|c8 
to  have  the  property  sold  without  the  plaintiffs  consent,  will 
be  required,  not  only  to  deposit  a  sufficient  sum  for  the  expense.^ 
of  an  abortive  attempt  to  sell,  but  al»o  to  8ubintt  to  a  if  served 
bidding  being  fixed  sufficient  to  cover  the  amount  found  due  to 
the  plaintiff  (I). 

404.  For  the  purpose  of  fixing  a  I'eserved    bidding,  v»im^tia«. 
the  Registrar  may,  on  notice  to  the  parties,  direot  a  valua- 
tion, or  a  survey  and  valuation,  to  be  made  of   the   pro- 
perty to  be  sold.     The  same  shall  be  made  by  a  surveyor 

or  other  competent  person,  to  be  appointed  by  the  Regis- 

0)    Whitfidd  V.  Robert*,  5  Jur.,  N.  S.,  113  ;   Whithreart  t.  Boftfrl*,  7  W.  R.,  216. 

27 
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Mode  of  cer- 
tifying and 
verifying. 


trar,  who  shall  certify  the  result  under  his  signature,  and 
shall  deliver  or  transmit  such  certificate  to  the  Registrar 
under    a   sealed    cover,    with    the    words    on   the  cover 
**  Private,  and  to  be  opened  only  by  the  Registrar."  The 
Registrar  may,  if  he  shall  think  fit,    require    the    certi- 
ficate to    be    verified    by    an   affidavit  or  affirmation  of 
the  valuer.     In  that  case,  the  certificate  shall  be  referred 
to  without  being  annexed  to  or  filed   with    the   affidavit 
or   affirmation,  which  shall  be  so  prepared  as  not  to  dis- 
close   the    contents  of  the  certificate.     On  the  reserved 
bidding  being  fixed,  the  certificate  shall  be  put  up    in    a 
sealed  cover  and  kept  with  the  proceedings. 

405.  Unless  otherwise  ordered,  the  reserved  bidding 
b^"fiv"uig.  shall  not  be  divulged  to  any  person   either  before,  at,  or 

after  the  sale. 

406.  On  the  notification  and  conditions  being  settled, "^ 
a  fair  copy  thereof,  and  of  the  abstract,  shall  be  filed    in 
the  Account  Department  of  the  Registrar's  Office. 

407.  A  copy  of  the  notification  and  conditions  of  sale, 
with  a  translation  thereof  in  the  Bengali  language,  shall 
be  posted  up  at  the  door  of  the  Registrar's  sale-room  on 
the  day  of  the  sale,  and  for  a  week  previously. 

408.  When  immoveable  property  out  of  Calcutta,  or 
any  right,  title,  or  interest  in  such  propertj^  is  to  be  sold, 
two  copies  of  the  notification,  and  of  a  translation  thereof 
in  the  current  language  of  the  district  in  which  the  pro- 
perty is  situate,  shall  be  transmitted  by  the  Registrar  to 
the  Judge  of  the  principal  Court  of  the  district,  in  which 
the  property  is  situate,  with  a  letter  requesting  that  oiie 
copy  of  the  notificatir)n  and  translation  may  be  affixed  on 
the  Court-house  of  the  Judge,  and  that  the  other .  copy 
thereof  may  be  affixed  on  the  office  of  the  Collector  of  the 


Refterved 
bidding  not 
to 
ed, 


Copy  of 
notification, 
conditions, 
and  abstract 
to  be  filed. 

Copy  of 
notification, 
and  condi- 
tions with 
translation  to 
be  posted  up. 


Notification 
of  sale  of 
mofussil 
property  to 
be  proclaim- 
ed and 
published  in 
the  district 
in  which  it  is 
situate. 
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district,  and  that  the  intended  sale  may  be  otherwise  pro- 
olaimed  in  the  mode  prescribed  by  the  Code  of  Civil  Pro- 
cedure for  the  notification  of  sales  in  execution  of  decrees, 
and  that  a  certificate  that* such  notification  has  been  duly 
made  may  be  sent  to  this  Court  without  delay. 

See  rule  397,8Hp?*a. 

It  is  necessary  that  three  copies  of  the  notification  should  be 
sent  to  the  Judge  of  the  District  in  which  the  property  is 
situate.     See  Act  XIV  of  1882,  ss.  274  and  289. 

409.  In  any  case  in  which  it  may  be  deemed  desirable,  when  comii- 

•^  •^  ...     tiouB  of  sale 

and  the  value  of  the  property  to  be  sold  shall  admit  of  it,  it  to  be  pub- 
shall  be  in   the  discretion  of  the  Registrar  to  cause  the  handbiiu 
conditions  of  sale,   or  any  part  thereof,  to  be  published 
with   the  notification,   and  also,  with  a  view    to    give 
greater  publicity  to  the  sale,  to  cause  hand-bills  to  be 
prepared  and  distributed. 

410.  The  attorney  of  the  party  having  the  carriage  Attorney 
of  the  proceedings,  or  his  principal  clerk,  shall  be  present  ^^  to  be  * 

.,11  '  present  at  the 

at  the  sale.  Jaie. 

411.  On  the  day,  and  at  the  time  and  place  appointed  Sale, 
for  the  sale,  the  notification  and  conditions  of  sale  shall  be 
read  out  in  the  English  and  Bengali  languages  prepara- 
tory to  the  property  being  put  up  for  sale. 

The  name   of  each  bidder  shall  be  entered  in  the  Regis-  ^^^^J^^^^^ 
trar's  note-book,  and  each  bid  offered  by  him  shall  be  en- 
tered opposite  his  name. 

412.  If  there  be  no  bid,  or  the  highest  bid  be  below  Postpone 

,  ,  -       ment  of  sale 

the  reserved    price  [if  any],  or  be  deemed  insufficient  by  for  want  of 
the  Registrar,  he  shall  postpone  the  sale,  and  record  the  bidding, 
reason  for  such  postponement  in  his  note-book. 

413.  If  the  highest  bid  be  equal  to  or  higher  than  the  ^^^pJJ^^' 

reserved  price  fif  any],  or   be   deemed  sufficient  by  the  form  of  entry 

*         •-         •'-''  ^  ^  i/\^®^  *" 

Registrar,  he  shall,  subject  to  the  provisions  of  rule  23  (1),  in  the  Regia- 

°  '^  J  r  ir9x'^  note- 

(1)  Rule  414,  po9i,  ^^^' 
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Property  to 
lie  again 


make  an  entry  in  the  note-book  to  the  following  effect  : 
"I  declare  A.  B.  to  be  the  purchaser  of  the  property  coiu- 
prised  in  lot  for  the  sum  of  Rs.  /* 

If  in  the  case  of  moveable  property  the  purchase- 


414. 


immediately    money,  or  SO  niucli  thereof  as  may  be  payable  at  the  time 

put  up  for  *^  ^       ^  *f  L     %/ 

sale  if  deposit  of  the  Sale,  or  if,  in  the  case  of  immoveable  property,  tlie 

or  purchase-  .11  •ii* 

money  not  amount  to  be  deposited,  be  not  at  once  paid  to,  or  deposit- 
ed with,  the  Registrar,  the  bid  of  the  person  who  would 
otherwise  have  been  declared  the  purchaser  shall  be  re- 
jected, and  the  property  again  immediately  put  up  for 
sale  :  Provided  that  at  the  request  and  risk  of  the  party 
having  the  carriage  of  the  proceedings,  such  bid  may  be 
accepted,  and  time  allowed  to  the  purchaser  to  pay  the 
aDK)unt  payable  by  him. 


Bidding 
paper 


415.  The  result  of  the  sale  shall  also  be  set  forth  in  a 
paper  to  be  called  "The  Bidding  Paper,"  with  particulars 
showing  the  lots  which  have  been  sold,  and  for  what  price, 
juid  tlie  lots  which  have  not  been  sold,  and  stating  the 
names  of  the  purchasers,  and  what  sums  have  been  re- 
ceived as  deposits,  and  the  balance  remaining  due  in  res- 
pect of  each  purchase.  If  there  by  no  bid  for  any  lot, 
the  words  ''no  bidding"  shall  be  written  in  the  bidding 
paper  opposite  the  number  of  the  lot.  If  the  highest  bid 
be  deemed  insufficient,  the  words  "  not  sold"  shall  be 
written  opposite  the  number  of  the  lot.  If  the  property 
be  sold,  the  highest  bid  shall  be  inserted  opposite  the 
number  of  the  lot,  and  the  purchaser  shall  write  his  full 
name  opposite  such  entry,  and  shall  add  his  address  and 
quality.  All  notices  thereafter  served  at  the  address  so 
given  shall  be  deemed  to  have  been  duly  served. 

416.  A  person  purchasing  as  i^ent  for  another  shall 
wX"*        sign  the  bidding  paper  as  such,  giving  the   full    name, 


Tobengaad 
by  the 
purchaser, 


Or  by  his 
agent  as 
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address,  and  quality,  buth  of  himself  aiid  his  principHl, 
AH  notices  thereafter  served  at  either  of  the  addresses  so 
given  shall  be  deemed  to  have  been  duly  served. 

417.  The  Registrar,  if  unable  to  attend  on  the  day  Po^tpoue- 

,  ,        iiient  of  sale 

appointed  for  the  sale,  or  for  other  sufficient  cause,  or  with  otberwiHe 

•  -     ,  .  i  J 1  1  mi_     ^^**  under 

the  consent  or  the  parties,  may  postpone  the  sale,  ine  rule  412. 
costs  of  a  postponement  rendered  necessary  by  the  Regis- 
trar's absence,  or  the  conduct  of  the  party  whose  proper- 
ty is  to  be  sold,  shall  be  costs  in  the  cause.  The  costs  of 
a  postponement  made  at  the  request  of  a  party  shall  be 
borne  by  him,  or  as  shall  be  consented  to  by  the  parties, 

4 1 8.  When  a  sale  is  postponed,  the  Registrar  shall  be  whea  mAe 
at  liberty,  without  further  order,  to  appoint  a  new  day  new  day  ti 
for  the  sale  of  the  property,  and,  on  notice  to  the  parties, 

to  make  any  necessary  alterations  in  the  notification  and 
conditions  of  sale. 

419.  When  a  sale  is  postponed,  or  when  a  re-sale  is  Proceediuga 

•        .  .  ,  on  a  post- 

directed,  a  fresh  notification  shall  be  issued  and  published,  ponecf  sale, 

and  the  proceedings  down  to  the  certificate  of  sale  shall 

be  simiW  to  those  on  an  mnginal  sale. 

420.  The  Registrar  shall,  as  soon  as  possible  after  Certificate  of 
the  sale,  proceed  to  certify  the  result.  Such  certificate  ^  <>»»«• 
shall,  within  eight  days  after  the  sale,  be  filed  by  and  at 

the  cost  of  the  party  having  the  carriage  of  the  proceed- 
ings.    I»  case  of  his  neglect,  the  purchaser  of  the   pro- 
perty compiised  in  any  lot  shall  be  at  liberty  to  file  t^e  costs, 
surttie,  aftd  to  i-etain  the  cost  out  of  the  purchase-money. 

Under  this  rule  a  sale  by  the  Registrar  passes  to  the  pur- 
chaser oioiy  «n  equHabie  estate  and.  a  right  to  a  conveyance  of 
the  property  (1),  except  in  a  suit  on  «  mortgage  in  the  English 
form   where   the  moi-tgagor  himself  becomes  the  purchaser  (2X 

(1)  Johur  Mvll  KhooHa  v.  Tamnkitto  Deb,  I.  L.  R.  10  Cal.  262. 

(2)  Rule  481,  jwrt.— See  Jaleeram  v.    Chunder  Owmaree  Dame^  12  B.  L.  R, 
Ap.  7. 
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But  now  in  the  case  of  a  sale  in  a  suit  on  a  mortgage,  see  the 
Transfer  of  Property  Act  IV  of  1882,  ss.  88, 89,  93,  and  the  rules 
passed  under  s.  104  of  that  Act,  and  specially  rule  15  being 
rule471,  j>o«^. 

Certiticates  42 1.     A  certificate  of  the  result  of  a  sale  of  rauveable 

objected  to.  property  shall  not  be  liable  to  objection  ;  but  a  certificate 
of  the  result  of  a  sale  of  inunoveable  property,  or  a  certi- 
ficate upon  any  question  as  to  title,  or  stating  who  are 
necessary  parties  to  a  conveyance,  or  of  the  approval  of  a 
conveyance,  may  be  objected  to  like  any  other  certificate 
or  report  of  an  officer. 

Certificate  of       422.     If  uo  api)lication  be  made  to  dispharge  or  vary  a 

bale  confirm-  ^  ,        -  .       . 

ed  by  efflux-  certificate  of  Sale  of  immoveable   property,    within   the 

ion  of  time.       ,  ,  . 

time  allowed  for  applying  to  discharge  or  vary  a  certifi- 
cate or  report  of  an  officer,  such  certificate  of  sale,  except 
as  provided  in  rule  55  (1),  shall  be  deemed  to  be  con- 
firmed from  and  after  the  expiration  of  the  time  aforesaid. 
See  rule  614,  post. 

Certificate  4^3.     A  purchascr  may,  at  his  own  expense,  apply,  on 

OTder."      ^    summons,  for  an  order  to  confirm  any  certificate  liable  to 

be  objected  to  under  rule  30  (2)  before  the  expiration  of 

the  time  allowed  for  applying  to  discharge  or    vary   the 

same,    and   such   order   shall  be  made  thereon  as  to  the 

Judge  shall  seem  fit. 

* 
Application         424.     If  the  abstract  of  title  be  not  delivered    within 

deUv™r«f  *he  time  specified  in  the  conditions  of  sale,  a  summons 
may  be  taken  out  by  the  purchaser  and  served  on  the 
party  conducting  the  proceedings,  requiring  him  to  deli- 
ver  the   abstract  within  a  limited   time.     Such  order 

Co«t8.  shall  be  made  thereon,  and  as  to  the  costs  of  the   appli- 

cation, as  to  the  Judge  shall  seem  fit. 

(1)  Rule  446,  post.  (2)  Rule  421,  ttqmjL, 
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425.  Any  disputed  question  arising  out  of  objections  Questions 
or  requisitions,  by  a  purchaser  may  be  brought  by  either  ^yfc^tLis 
party  before  the  Registrar,  who  shall  certify  his  opinion,  uo^^"**' 
and  shall  also  certify  by  whom  the  costs  ought  to  be  paid.  Cosu. 

426.  When  important  questions  of  title  are   in    d is- inquiry 

wlietlicr  ft 

pute,  either  party  may  apply,  on  summons,  for  an  order  good  title  can 
that    it   may    be    referred    to  the    Registrar  to  inquire 
whether  a  good  title  can  be  made. 

427.  If  the  title  be  found  to  be  good  on  grounds  not  costs  of 
appearing  on  the  abstract,  the  purchaser,  unless  otherwise  ^"'^"**^' 
ordered,  shall  be  entitled  to  his  costs  of  the  enquiry.     If 

the  title  be  found  to  be  good  on  grounds  appearing  on  th(i 
abstract,  tho  purchaser,  unless  his  objections  have  boon 
frivolous  and  vexatious,  or  unless  otherwise  ordered,  shall 
not  be  liable  to  pay  more  than  his  own  costs  of  the 
enquiry. 

428.  When  a  sale  of  immoveable  property  is  set  aside,  if  wie  set 
the  purchaser,  unless  precluded  by  the  conditions  of  sale,  chaser 

or  unless  otherwise  ordered,  shall  be  entitled  to    receive  receive  back 
back    his   deposit  or  purchase-money,  and  to  be  paid  his  purcbi^* 
costs,  charges,  and  expenses  occasioned  by  his  bidding  for  ^X?  ^*^^ 
and  being  declared  the  purchaser  of  the  property,  and  of 
and  incidental  to  his  application    to    be   discharged    (1). 
If  there  be  a  funjj  in  Court  standing  to  the  credit  of  the 
cause,  the  purchaser's  taxed  costs,  charges,  and  expenses 
may    be  ordered  to  be  paid  out  of  it  (2) ;  but  if  there  be 
no  such  fund,  the  costs,  charges,  and    expenses   may    be 
ordered    to    be  paid  by  the  party  having  the  carriage  of 
the  proceedings^  or  otherwise  as  the  Judge  may  think  fit, 

;.►■■[  .  .  .    '  ■    . 

(1)  Including  tlie  costs  of  investigating  the  title  [AUy.-Oenf.  v,  CorporatUyn 
of  Nntf  y'ark,  8  Sim.,  71  ;  PerUn*  v.  Ede,  16  Beav.,  268,  where  the  form  of  the 
usual  onler  is  gfiven],  and  of  obtaining  Counsel's  opinion :  Bartan  v,  Dotvnes 
4  1r.Kci;Rep.,  607. 

(2)  Reynofdi  v.  BlaVe,  2  Sim.  and  St.  117-  . 
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Application 
by  purchMer 
for  leave  to 
pay  his  pur- 
chase-money 
into  Court. 


AppKoation 
by  any  otbar 
party  ajgainat 
defaulting 
purchaser. 


Direction  for 
investment 
of  purchase- 
money. 


without  prejudice  to  the  question  by  wliom   such   ooets, 
charges,  and  expenses  shall  be  ultimately  borne  and  paid. 

429.  After  a  certificate  of  sale  has  become  binding,/ 
the  purchaser  may,  if  prepared  to  accept  the  title,  apply 
for  leave  to  pay  the  balance  of  the  purohase'n>oney  into 
CJourt  to  the  credit  of  the  suit,  or  he  may,  if  not  prepared 
to  accept  the  title,  apply  for  leave  to  pay  the  purchase- 
money  into  Court  without  prejudice  to  any  question  as^ 
to  the  title  to  the  property.  The  application  shall  be 
made,  on  summons,  to  the  j>arty  having  the  carriage  of 
the  proceedings,  and  also  to  the  party  whose  property 
has  been  sold.  Such  terms  as  to  the  Judge  shall  seem  fit 
]nay  be  imposed  upon  the  purchaser  as  to  his  paying 
interest  upon  the  purchase-money,  or  waiving  his  right 
to  the  rents  in  the  event  of  a  good  title  being  made  to  the 
property,  up  to  the  time  when  the  question  as  to  the  title 
shall  be  determined. 

430.  Any  party  interested  may  apply,  on  summons, 
for  such  order  or  orders  as  it  may  be  necessary  to  obtain  ' 
for  the  purpo.se  of  conjpelling  a  purchaser,  who  has  neg-  ' 
lected  to  pay  his  purchase-money  in  due  time,  to  comply 
with  the  conditions  of  sale.  Such  order  or  orders  may 
be  made  subject  to  the  right  [if  any]  of  the  purchaser 
to  obtain  an  enquiry  as  to  whether  a  good  title  can  be 
made. 

431.  When  an  application  is  made  under  either  of  the 
last  two  preceding  rules  for  payment  of  the  purchase- 
money  into  Court,  the  purchaser,  or  the  attorney  of  the 
party  having  the  carriage  of  the  proceedings,  may,  at 
the  same  time,  obtain  directions  for  the  investment  of 
the  purchase-moiiey.  Any  subsequent  application  for 
that  purpose  shall  be  on  summons,  and,  unless  otherwise 
ordered,  at  the*expense  of  <he  applicant. 
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432.  The  purchase-money,  if  paid  into  Court  without  Purchase- 

,  ,       money  to  re- 

any  directions  as  to  investment,   shall,    until   otherwise  main  unin- 

,  ,  vested  until 

ordered,  remam  unm vested.  otherwise 

ordered. 

See  rule  667,  post 

433.  The  purchase-money,  after  beingpaid  into  Court,  Not  to  be 
shall  not   be   paid   out  or  otherwise  disposed  of,  except  without 
junder  an  order  to  be  obtained  from  a  Judge  in  Chambers,  purchaser. 
on  summons  to  the  purchaser. 

^  434.     A  purchaser  of  immoveable  property,  or  of  any  Purchaser 

'      .    •  •  1  •  •  I  •  1  •    ^^®*^  deemed 

right,  title  or  interest  in  such   property,   who   pays   his  to  have 
\  purchase-money    into   Court  without  his  right  to  object  utie.         . 
;  to  the  title  being  reserved,  or  who  enters  into  possession, 
I  shall  be  deemed  to  have  accepted  the  title. 

435.  On    the   purchase-money  of  moveable  property  whenenutied 

,  ,  to  possession 

being  paid,  the  purchaser,  unless  otherwise  provided   for  of  moveable 
in  the  conditions  of  sale,  shall  be  entitled  to  obtain  imme- 
diate possession  thereof,  and  if  such  property  shall   con-  Transfer  of 
sist   of  negotiable   securities   or   of  any   shares  in  any  and  shares. 
Railway,  Banking,  or  other  Public  Company  or  Corpor- 
ation, to  have  the  same  duly  transferred  to  him. 

436.  On  the  purchase-money  for  immoveable  property  Conveyance. 
being  paid,  the  purchaser  [ejccept  in  cases  in    which   the 

legal  estate  is  already  in  yin,  and  the  equitable  estate  has 
passed  to  him  by  virtue />f  the  sale  so  as  to  complete  his 
title  (1 )]  shall  be  entitled  to  a  proper  conveyance,  in 
which  all  necessary  {Parties  shall  join  as  the  Registrar 
shall  direct ;  but  .^hall  not  be  entitled  to  a  certificate  of 
sale  under  the  ni4)visions  of  the  Code  of  Civil  Procedure. 
Repealed  by  ride  1^7^,  post. 

The  object  of  this  rwle  was  to  correct  the   practice   which   had 
grown   up  since   1866  of  granting  a  certificate  of  sale  whenever 

(1)  See  Jaleeram  v.  Chundcr  Coomaree  Dobhc^  12  B.  Jb^  R.,  Ap.,  7. 
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property  was  sold  by  order  of  the  Court,  whether  after  attach- 
ment or  otherwise.  It  was  thought  that  a  certi6cate  of  sale 
which,  undef  Act  VIII  of  1859,  s.  259,  operated  as  a  conveyance 
only  in  the  case  of  sales  in  the  ordinary  course  of  execution,  i,  €., 
after  attachment,  would,  if  gianted  in  other  cases,  be  apt  to 
mislead  purchasers  as  to  its  effect.     See  Act  XIV  of  1882,  a  316. 

Certificate  of  Now  where  immoveable  property  is  sold  under  the  Transfer 
Transfer  of  jof  Property  Act,  a  certificate  of  sale  may  be  granted  as  evidence 
Property  Act.  ^j  ^^^  ^j^j^  ^^  ^^ie  property  sold.     See  rule  470,  post 


Certificate  of 
sale  to  be 
stamped  as  a 
conveyance. 


Copy  to  be 
sent  for 
registration. 


By  Financial  Notification,  October  24th,  1873  (1),  a  certificate 
of  sale  granted  under  the  Civil  Procedure  Code  was  exempted 
from  the  payment  of  duty.  But  see  the  new  Stamp  Act,  I  of 
1879,  8.  5,  sch.  i,  cl.  16,  by  which  a  "  certificate  of  sale  granted  to 
the  purchaser  of  any  property  sold  by  auction  by  a  Civil  or 
Revenue  Court,  or  Collector  or  other  revenue  oflScer,  is  required 
to  be  scamped. 

It  is  now  also  required  that  every  Court  granting  a  certificate 
of  sale  under  the  Code  of  Civil  Procedure,  shall  send  a  copy 
thereof  *'  to  the  registering  oflBcer  within  the  local  limits  of  whose 
jurisdiction  the  whole  or  any  part  of  the  immoveable  property 
comprised  in  such  certificate  is  situate."  See  Act  XII  of  1879, 
s.  107. 


By  whom  to 
be  prepared. 


437.  Unless  otherwise  ocdfered,  the  conveyance  shall 
be  prepared  by,  and  at  tho^xpense  of,  the  purchaser,  and 
shall  be  sent  for  approved  to  the  attorney  of  the  party 
having  the  conduct  o^the  proceedings. 

Repealed  by  rule  \&oi  the  rules  under  s.  104  of  the  Transfer 
of  Property  Act,  lyof  1882,  being  rule  472,  post. 

Improper  438.     If  there  be  any  improper  delay  in  perusing  and 

delft Y  in 

perusing  and  returning  the  conveyance  to  the  purchaser,  he  may  apply, 
on  summons,  for  the  return    thereof  to   him,   and  such 

Costa.  order   shall  be    made  thereon,  and  as  to  costs,  as  to  the 

Judge  shall  seem  fit. 

(1)  aaztUe  ofli^ia,  October  26th,  1878,  Part  I,  p.  918. 
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439.  Subject  to  appeal  to  a  Judge,  every  conveyance  Conveyan<» 

^  MJ  DC  BvvvlOCl 

shall  be  settled  by  the  Registrar,    if    the   parties   differ  by  Registrar. 
about   the  same,   or  if  any  of  them  be  under  any  legal        , 
disability. 

440.  When  a  conveyance  is  settled  by  the  Registrar,  Certificate  of 

,  .  approval. 

a  certificate  of  approval  shall  be  issued  by  liira. 

441.  If  any  person  certified  by  the  Registrar  to  be  a  Proceeding 

.  xv  •        to  procure 

necessary  party  to  a  conveyance  be  a  minor,  or  otnervvise  execution  of 
under  disability,  or,  being  sui  juris,  shall  neglect  or  refuse  *^°^®^*°^ 
to  execute  the  conveyance,  an  order  may  be  obtained,  in 
the  case  of  a  person  under  disability,  directing  the  Regis- 
trar to  execute  the  conveyance  for  him  and  in  his  name, 
and,  in  other  cases,  directing  the  person  to  execute  the 
conveyance   within   a  time  to  be  fixed  by  the  order  and 
in  default  thereof  directing  the  Registrar  to  execute  the 
same  for  him  and  in  his  name.     The  application  shall  be 
on  sujmmons,  and  shall  be  supported  by  an   aflSdavit   or 
aflSrmation    of    the    facts,   and   it   shall   be  shown  that 
the   person   required   to   execute    the   conveyance  was 
certified  by  the  Registrar  to  be  a  necessary   party,    and 
that  the  conveyance  has  been  approved  of  by  such  party 
or   by    the   Registrar.      Unless    otherwise   ordered   the  cobu.       ^„ 
costs   of  such  application,  in  the  case  of  a  person  under  caV|cl*.*«^<*  - 
disability y  shall  he  part  of  the  costs  of  the   sale,   and  in  Tf.  A  IJ—  ^ 
other   cases,  shall   he   home  and  paid  hy  the  defaulting 
party. 

The  words  in  italics  have  been  repealed  by  rule  16  of  the  rules 
under  section  104  of  the  Transfer  of  Property  Act,  IV  of  1882, 
being  rule  472,  post. 

See  rule  344,  supra,  and  the  note  thereto. 

442.  On  the  purchase-money   for   immoveable   pro-  vvhenandhow 

purchaser 

perty  being  paid,  and  the  title  accepted,  the  purchaser  maj  proceed 
shall  be  entitled  to  proceed  to  obtain  possession  of  the  possesaion  of 
property   purchased   by   him  in  like  manner  as  the  pur-  property, 
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Bidding  not 
to  be  opened. 


Exception. 


chaser  of  immoveable  property  sold  in  execution   under 
the   provisions   of    the    Code  of  Civil  Procedure  ;  and, 
unless  otherwise  provided  for  in  the  conditions   of    sale, 
Coets.  the  costs  of  such  proceeding  shall  be  payable  by  the  de- 

faulting party,  or,  if  he  cannot  be  made  to  pay  the  same, 
by  the  party  liable  in  the  first  instance  to  pay  the  costs 
of  sale. 

See  Civil  Procedure  Code,  ss.  318,  319. 

443.  No  bidding  shall  be  opened,  except  with  the  con- 
sent of  the  purchaser,  or  unless  it  be  shown  that  there 
has  been  fraud  or  misconduct  in  the  management  of  the 
sale,  or  that  the  purchaser  by  reason  of  being  in  a  fiduciary 
position  was  disqualified  from  purchasing. 

As  to  persons  disqualified  from  purchasing,  see  1  Dart.,  24. 

Leave  to  bid.       444.     A  party  to  the  cause  may  obtain  leave  to  bid  at . 
the  sale.     Such  leave,  if  not  contained  in  the   decree  or  * 
order  directing  the  sale,  may  be  obtained  on  summons  ; 
but  the  costs  of  a  separate  application,  unless  otherwise 
ordered,  shall  be  borne  and  paid  by  the  applicant. 

See  rule  328,  sujyra,  and  note  to  rule  403,  supra.  Leave  to  bid 
will  not  be  given  to  a  guardian  ad  litem  (I) ;  nor  to  a  receiver  (2) ; 
nor,  without  the  consent  of  the  parties,  to  an  executor  in 
the  suit,  or  a  trustee  of  the  estate,  unless  the  Court  is  satisfied 
that  an  advantageous  sale  cannot  be  otherwise  effected  (3). 

As  a  general  rule,  the  solicitor  or  agent  of  a  person  disqualified 
from  purchasing  would  be  incompetent  to  purchase  on  his  own 
account  (4). 

(1)  Dodion  v.  Bishop,  Seton,  1184. 

(2)  Dart.,  1082.    But  see  Gunnesser  Lai  v.  Khoohnarain,  September  3rd,  1886, 
where  a  Receiver  obtained  leave  to  bid. 

(8)  Ccmpbdl  v.  Walker,  5  Vee.,  678  ;  Oeldai'd  v.  Randall,  9  Jur.,  1085» 
v.  C.  K.  B.  ;  Farmer  v.  Dean,  82  Bea.,  327  ;  Lewin,  426  ;  Tennard  v.  Trenckard 
L.  R.,  4  Ch.  Ap.,  537,  L.  C.  But  see  Objoprokash  Qangody  v.  Narain  Douea^ 
DoJec  (SuitNo.  588  of  1884)  February  6,  1886,  where  trustees  obtained  leave  to  bid. 

(4)  Downes  v.  Orazehrook,  8  Mer.,  209  ;  Whitcomh  v.  Minehin,  5  Mad.,  91  ; 
In  re  Bloye^t  Tr^tst.  1  Mac.  and  O.,  488  ;  Hesse  v.  Briant,  6  De  G.  M.  and  G.,  628. 
But  see  £x  parte  WaUs,  1  De  G.,  265. 


Costs. 
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445.  When  a  party  having  the  conduct  of  the  proceed-  costs  of  in- 

,  .  .  fructuous 

ings  has  obtained  leave  to  bid,  the  costs  of  an  infructuous  sale  when 
sale,  unless  otherwise   ordered,  shall  be  borne  and  paid  ducting  sale 

,        .  .  has  leave  to 

by  nim.  bid. 

See  rule  328,  supra, 

446.  If  a  party  to  the  cause,  not  having  the  conduct  special  cer- 
of  the  proceedings,  without  obtaining  previous  leave  to  bid  a  party  to 

cause  olds 

be  accepted  as  the  purchaser,  that  act,  together  with  the  without  pre- 
circunistances  under  which  he  was  allowed  to  bid,  shall  be  Illdls  «»ept- 
specially  stated  in  the  certificate  of  sale.     In  every  such  chasen"*^ 
case  the  certificate  of  sale  shall  not  be  binding  without  an  Confirmation. 
order  to  be  obtained  on  summons.     Unless  otherwise 
ordered,  the  costs  of  obtaining  the  order  shall  be  the  costs  Costs, 
of  the  person  so  accepted  as  the  purchaser. 

447.  An  incumbrancer  not  a  party  to  the  suit,  may  at  AppUcation 

,        ,  of  incum- 

any  time  before  the  sale,  apply  by  motion  in  Court,  to  be  brancer  to  be 

.  .  made  a  party 

made  a  party,  or,  without  being  formally  made  a  party,  to  the  suit,  or 
for  leave  to  join  in  the  sale  ;  and  such   order  shall   be  sale. 
made  thereon,  and  in  protection  of  his  rights,  and  as  to 
costs,  as  to  the  Judge  shall  seem  fit. 
See  Transfer  of  Property  Act,  IV  of  1882,  sections,  57,  85,  96. 

448.  The  name  of  a  principal,  or  sub-purchaser,  shall  Substitution 
not  be  substituted  for  that  of  the  person  certified  to  be 

the  purchaser,  without  an  order  to  be  applied  for  on  sum- 
mons. The  application  shall  be  supported  by  an  affidavit, 
or  affirmation,  stating  the  facts  ;  and  when  it  is  sought 
to  substitute  the  name  of  a  sub-purchaser  for  that  of  an 
original  puchaser,  the  affidavit  or  affirmation  shall  also 
show  that  there  was  no  collusion  or  under- bargain  between 
the  purchaser  and  sub-purchaser  before  the  certificate  of 
sale  was  binding,  or  shall  disclose  the  terms  of  the  under- 
bargain,  if  any. 
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Not  allowed 
after  execu- 
tion of  con- 
veyance, or 
grant  of  oerti< 
ficate  of  Bale. 


When  addi- 
tional price, 
if  any,  to  be 
paid  into 
Court. 


One  applica- 
tion to  be 
made  for  the 
substitution 
of  names  and 
payment  of 
purchase- 
money. 

Extra  costs 
of  obtaining 
substitution 
of  names. 


Forms. 


Sale  by  pri- 
vate cotract. 


449.  No  order  shall  be  made  for  the  substitution  of 
names  under  the  last  preceding  rule  after  the  execution  of 
a  conveyance  to  a  purchaser  ;  or  the  grant  to  him  of  a 
certificate  of  sale  (1) 

450.  Unless  it  shall  appear  that  the  purchase  by  a 
sub-purchaser  was  made  after  the  certi6cate  of  sale  had 
become  binding,  or,  unless  otherwise  ordered,  every  order 
for  the  substitution  of  the  name  of  a  sub-purchaser  for 
that  of  an  original  purchaser  shall  be  made  subject  to  the 
payment  into  Court,  as  part  of  the  purchase-money,  of 
any  additional  price  obtained  by  the  original  purchaser 
from  the  sub-purchaser. 

451.  Application  for  the  substitution  of  names  under 
rule  57  (2)  may  be  made  as  part  of  the  apj^ication  for 
leave  to  pay  the  purchase-money  into  Court. 

452.  Unless  otherwise  ordered,  all  extra  costs  in- 
curred in  obtaining  the  substitution  of  names  under  rule 
58  (3),  beyond  those  of  an  ordinary  application  for  pay- 
ment of  the  purchase-money  into  Court,  shall  be  borne 
by  the  principal,  whose  name  is  to  be  substituted  for 
that  of  an  agent,  or  by  the  sub-purchaser,  whose  name 
is  to  be  substituted  for  that  of  an  original  purchaser. 

453.  The  forms  set  forth  in  the  Schedule  A.  annex- 
ed (4)  are  to  be  followed  with  such  variations  and  addi- 
tions as  the  circumstances  of  each  case  may  require. 

454.  The  sale  of  property  ordered  to  be  sold  by  the 
Registrar  by  private  contract  shall  be  regulated  by  the 
foregoing  rules,  so  far  as  they  are  applicable. 

(1)  The  words  underlined  have  been  added  by  rule  16  of  the  rules  under  section 
104  of  the  Transfer  of  Property  Act,  IV  of  1882,  being  rule  472,  pott, 

(2)  Rule  448,  tupra, 

(3)  Rule  449,  9upra, 
(4)Ap.  [J]. 
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455.  In    case   of  the  temporary  absence  of  the  Re-  Provision 
gistrar,  the  Chief  Clerk,  or  other  qualified   officer,   may  formance  of 
be  authorized  by  the  Chief  Justice  to  perform  the  duties  tiw's  lUuiee 
usually  performed  by  the  Registrar,  whether  in   connec-  ab^n^.  ^* 
tion  with  sales  or  otherwise. 

456.  Whenever   any    estate  or   share  of  an  estate  Saieof  proper- 
situate  outside   Calcutta  has  been  sold  by  the  Sheriff  cutta  to  be 
of  Calcutta,   or   the   Registrar   of    the   High    Court,  collector  of 
Original  Civil  Jurisdiction,  in  execution  of  a  decree, 

or  in  pursuance  of  an  order  of  the  Court,  such  sale 
shall  be  notified  by  the  Registrar  to  the  Collector  of 
the  District  in  which  such  estate  or  share  of  an  estate 
is  situated  after  the  sale  shall  have  been  confirmed  by 
the  Court  %r  by  operation  of  law. 

Rules  under  Section  104  of  the    Transfer  of  Property 
Act,  IV of  1882. 

457.  Every  application,  under   section  83,   shall   be  Application 
made  by  a  verified  petition,  stating  the  facts. 

458.  Unless   otherwise  ordered,  there  shall  be  paid  ^^y"*®^*- ^*^^° 

'  i^        Court  of  costs 

into  Court,  in  addition  to  the  sum  deposited  under  section  and  expcD«», 

'  ^  ^  ^  under  s.  88, 

83,    or   any   subsequent  section,  a  sum  sufficient  to  pro- or  any 

^  r>i  \  subsequent 

vide  for  the  fees  and  charges  of  the  Accountant-General  section. 
and  the  Bank  of  Bengal,  and  for  the  mortgagee's  costs 
of  obtaining  payment  out  of  Court ;  and  also  when 
such  payment  is  made  under  section  83,  a  further  sum 
to  provide  for  the  mortgagee's  costs  of  transferring  the 
property,  and  causing  such  transfer  to  be  registered  ;  such  Costs  to  be 
costs  to  be  estimated  and  certified  by  the  Taxing  officer,  certified. 

459.  Every  order  for  payment  of  money  into  Court,  order  for 
under   section  83,  shall  specify  the  sums  to  be  paid,  and  money  into 
the  purpose  for  which  each  sum  is  intended.  s.  83. 

Bale  456,  dated  13th  July,  1889. 

Rules  457  to  475,   dated   Slst  July,  1884,  and  published  in  the  Calcutta  Gazette, 
August  6tb,  1^81. 
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460.     Unless  otherwise  ordered,  the  applicant,  or  his 
,   shall  serve,  or  eai 
to  be  given  under  section  83. 


Service  of 
notice  under 

8. 88.  attorney,   shall  serve,  or  cause  to  be  served,  the  notice 


Of  notice  of 
payment 
under  any 
subsequent 
section. 


Application 
for  payment 
of  money  out 
of  Court 
under  s.  57  (r) 


461.  When  money  is  paid  into  Court  under  section 
86,  or  under  any  subsequent  section,  the  person  making 
such  payment  shall  forthwith  give  written  notice  there- 
of to  the  person  or  persons  on  whose  account  such 
payment  is  made. 

462.  Every  application  by  a  mortgagee  to  obtain 
payment  of  money  out  of  Court  shall  bo  by  a  verified 
petition. 

And,  when  made  under  section  83,  it  shall  be  shown 
whether  the  property  has  been  transferred,  and  [where 
the  applicant  was  in  possession]  possession  delivered 
up,  free  from  encumbrance  and  whether  the  transfer 
has  been  registered.  The  documents  of  title,  which 
were  held  by  the  applicant,  shall  also  be  accounted  for. 

Or,  when  made  under  section  86  or  section  92,  it 
shall  be  shown  that  the  provisions  of  such  section  have 
been  complied  with. 

Or,  when  made  under  sections  88  and  89  or  section 
93,  the  documents  of  title  which  were  held  by  the 
applicant,  shall  be  accounted  for. 

463.  Every  application  under  the  last  preceding  rule 
shall  be  on  notice  to  the  person  by  whom,  or  on  whose 
behalf,  the  money  was  paid,  or  to  his  attorney,  unless 
the  Court  shall  think  fit  to  dispense  with  such  notice. 

Affidavit  of         454      Unlcss  otherwise  ordered,  whenever  any  notice, 

service  of  '  •/  ' 

notice,  or  qj.  order,  is  served  under  the  Act,  or  under  these  rules, 
an  aflBdavit,  or  affirmation,  in  proof  of  such  service, 
shall  be  filed  as  soon  as  possible  thereafter. 


Or  under 
B.  86  or  8.  92. 


Or  under 
88.  88  and  89 

or  8.  93. 


To  be  on 
notice. 


order. 


Digitized  by 


Google 


ORIGINAL  SIDE.  225 

465.  Where  it  shall  appear  that  previous  to  any  pay-  Coete  of 
ment   into   Court   under   section  83,  or  any  subsequent 
section,  a  suflScient  tender  was  made  to,  and  refused  by, 

the  mortgagee,  he  shall  not  be  allowed  to  obtain  pay-  Disaiiowanoea 
ment  of  the  amount  deposited  in  Couit  to  meet  his  refused. 
claim,  without  deduction  of  the  fees  and  charges  of  the 
Accountant-General  and  the  Bank,  nor  shall  he  be 
allowed  his  costs  of  obtaining  such  payment.  Except 
as  foresaid,  or  when  otherwise  ordered,  the  mortgagee 
shall  be  allowed  all  costs  properly  incurred  by  him. 

466.  If  through  default  on  the  part*of  the   plaintiff  when  interest 
it  becomes   necessary  to  obtain  an  enh\rgement  of  time  ^  ^^®^' 
under  section  87,  no  interest  shall  be  allowed  for   the 
enlarged  time. 

467.  On  an  application    for   payment  of  money  out  order  for 
of  Court,  under  section  83  or   any    subsequent   section,  monley^out  of 
by   a   mortgagee    who   his   complied  with  the  orders  of  8.^8"37orany^ 
the  Court  and  the  provisions  of  the  Act   and   of    these  ^^"^°^ 
rules,    so  far  as  they  relate  to  him,  or  apply  to  his  case, 

and  has,  when  required  so  to  do,  transferred  the  pro- 
perty and  possession  free  fiom  encumbrance,  and 
caused  such  transfer  to  be  registered,  and  accounted 
for  the  documents  of  title  which  were  held  by  him, 
the  Court  shall  make  such  order  or  orders  as  to  it 
shall  seem  fit  for  the  disposal  of  the  capital  sum  and 
interest  thereon,  and  of  the  fund  for  costs  and  ex- 
penses. 

468.  Every  decree  for  sale  under  the  Act  shall  direct  Decree  for 
that  if  the  proceeds  of  sale  shall  not  be  suflScient  to  ^^JlJe  for 
satisfy  the  decree,  the  defendant  [if  the  original  mort-  ^^Z^tot 
gagor]  shall  personally  [or,  if  the  representative  in  ^®^^*®"*^^- 
estate  of  the  oi-iginal  mortgagor,  shall  out  of  his  estate] 
pay  the  amount  of  the  deficiency. 

29 
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Final  fortdo-      469.     Everv  final  order  for  foreclosure,  under  section 

sure  order,  .  in"!. 

under  B.  87  or  87  or  sectiOH  93,  shall  direct  that  possession  of  the 
property  be  given  to  the  mortgagee,  except  where  he 
is  already  in  possession.  It  shall  also,  at  the  option 
of  the  mortgagee,  be  drawn  up  with  a  recital  of  the 
decree  and  the  proceedings  had  thereunder  and  with  a 
full  description  of  the  property,  or  without  any  such 
recital  or  description. 

Certificate  of  470.  Where  immoveable  property  is  sold  under  sec- 
conveyance  tion  88  or  any  subsequent  section  the  purchaser  may, 
soiiTunder^  ou  application  to  a  Jud^e  in  Chambers,  obtain  a  certi- 
Bubsequent^  ficatc  of  salc  as  cvidencc  of  the  title  to  the  property 
"^^*^°*  sold  to  him,  and  may  also,  at  his  own  costs,  obt^iin  a; 
conveyance  from  the  mortgagor. 

Order  under        471.     Evciy  enforceable  order  made  under  section  83 

e4frced«        may    be  enforced    under   the  provisions  of  the  Code  of 

Civil  Procedure  and  shall  for  that   purpose   be   deemed 

to  have  been  made  in  a  suit  instituted  under  that  Code. 

Rules  472.     Rules  45  and    46    of    the    rules    of    the  1st  of 

repealed.  ^ygugt  |897 [Rulcs  431  and  432,  (1)  Belchambers'  Rules 
and  Orders,  pp.  200,  201]  relating  to  sales  by  the  Regis- 
trar, are  hereby  repealed. 

Rules  From    Rule  50  (2)  of    the  same  rules  shall  be  omitted 

amen     .       ^j^^  word  "  uulcss  Otherwise  ordered,  the   costs   of  such 

I  *      IJH      application   in   the   case   of  a  person     under    disability 

/  shall  be  part  of  the  costs   of    the   sale,  and   in   other 

cases  shall  be  borne  and  paid  by  the  defaulting  party." 

At  the  end  of   Rule  58  (3)  of  the  same  rules  shall  be 
added  the  words  "  or  the  grant  to  him    of    a  certificate 
iA^      \    of  sale." 


(1)  Rule  436  and  487,  supra.  (2)  Rule  441,  supra, 

(3)  Rule  449,  supra. 
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/^ 

ri  473.     Rules  387  to  449  ( 1  )^elchamber8'  Rules    and  Rules  reiatinS 

y    Orders,  pp.  189  to  205]  relating  to  sales  by    the   Regis-  Re^t?a/to 
'        trar,    as   modified   by  the  last  preceding  rule,  and  so  far  undw  the   ^ 

as  they  are  applicable,  shall  apply  to   all   sales   by   the    ^ ' 

Court  under  sections  88  and  89  or  92  and  93. 

474.  The  money  Rules  597a  to  641   (2)   [Belcham- Money  rules 
I         bars',  Rules  and  Orders,  pp.  240  to  253]  shall  also,  so  far  ^^j^^t^ 

as  they  are  applicable,  apply  to  the  payment  of  money  ^^^^  *^*^ 
into  Court,  and  out  of  Court,  under  these  rules. 

475.  The  form  set  forth  in  the  annexed  schedule  shall  Form. 
be  followed,  with  such  variations   as   the   circumstances 

of  each  case  may  require  (3). 

476.  It  is  ordered,under  the  provisions  of  section  104  Rule  amend- 
of  the  Transfer  of  Property  Act,  IV  of  1882,  that  Rule"^* 

^  555,  (4)  in  Belchambers'  Rules  and  Orders  be  -amended 
by  substituting  the  words  "the  period  allowed  for 
payment  by  sections  86,  88  or  92  of  The  Transfer  of 
Property  Act,  IV  of  1882,"  for  the  words  ''the  date  of 
the  decree  "  :  and  that  the  following  rule  be  passed  as  a 
rule  of  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  with  effect  from  the  first  day  of  March  1896  :  — 

477.  Every  certificate  or  report  of  the  Registrar  or  Report  in 
other   referee,    stating   what  is  due  to  the  mortgagee  in  suit  to  be 
a  mortgage  suit,  shall,  on  being   confirmed   by    eflBluxion  by  a  Judge. 
of  time  or  otherwise,  be  submitted   in  open  Court   to   a 
Judge  exercising   Original  Civil  jurisdiction,   in   order 
that   it   may   be  countersigned  by  him  ;  and  the  period 
for  payment  under  sections  86,  88  or  92  of  the  Transfer 
of  Property  Act  shall  run  from  the  date  of    such   coun- 
tersignatnre,  which  shall  be  deemed  to  be  a  declaration 
of  the  amount  under  the  provisions  of  those  sections. 

Rules   476  and  477   passed  on  27th  February,  1896,  with  effect  from  Ist  March, 
1886,  and  published  in  the  Calcutta  OazctU  of  10th  March,  1886. 

(1)  Rules  392  to  454,  mpm.  (2)  Rules  651  to  704,  post. 

(3)  Appendix  ZZ8.  (4)  Rule  605,  mpra. 
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Rules  under  Section  51  of  the  Specific  Relief  Act,  1877. 
AppUcation         478.     Every  application  under  s.   45    of  the   Specific 

under  i.  4^.      j^^j.^^  ^^^^  ^  ^^^^  ^j^^jj  y^^  ^^^^     ^^    ^y^^  j^j^^  ^^^  ^^^  ^j, 

the  Judges  exercising  the  original  civil  jurisdiction  of 
this  Court. 

Rule  or  order  479.  If  a  ruIc  or  alternative  order  be  granted  or 
8. 46  to  be  Bet  made  under  s.  46  of  the  said  Act,  the  matter  shall,  un- 
Pcremptory  Icss  Otherwise  ordered,  be  set  down  for  hearing  at  the 
head  of  the  Peremptory  List  of  Contested  Suits  for  the 
day  fixed  by  such  rule  or  order  for  showing  cause  or 
making  an  answer,  or  such  other  day  or  days  to  which 
it  may  be  adjourned. 

Adjournment       430.     If  cause  be  shown  or  answer   made   upon   affi- 

for  the  exa-  ...  .  . 

mination  of     davit  putting  in  issue  any  material  question  of  fact,  the 

witneflse*.  . 

Court  may  adjourn  the  matter  to  some  early  day  for 
hearing  upon  the  testimony  of  witnesses  to  be  examined 
in  like  manner  as  in  a  suit. 

Summons  to        481.     When  a  matter  is  adioumcd   for  hearing  upon 

witnesses.  ox 

the  testimony  of    witnesses,    either   party   may   obtain 
Procedure,      summonses   to  witncsses,  and  the  procedure  in  all  other 
respects  shall  be  similar  to  that  followed  in  a  suit. 

How  proceed-      482.     Every  application,  aflSdavit,  rule,  order,  or  other 
utied"  proceeding  under  the  eighth  Chapter   of  the   said   Act, 

shall  be  entitled  in  this  Court  and  in  the  matter  of  the 

Act  and  of  the  applicant. 

Against  483.   ,  Unlcss   otherwise   ordered,    every    rule    under 

^tSe'^out.  s.  46  of  the  said  Act  shall  call  not  only  on    the   public 

servant,    corporation    or  inferior  Court,  but  also  on  any 

person  other  than  the  applicant    who   may   be   aflfected 

by  the  act  to  be  done  or  forborne,  to  show  cause. 

Rules  478  to  484,  dated  Ist  December,  1877. 
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484.  The  service  of  every   rule   or  order   under  the  service  of 

•-   1     1     A^i  /»     1  •  1     A  1     11     I  1        •        Ti      rule  or  order. 

eighth  Chapter  of  the  said  Act  shall    be   made   in    hke 
umnner  as  the  service   of  the  orders  made  by  the  Court 
in  the  exercise  of  its  ordinary  civil  jurisdiction. 
See  rules  194  to  197  supt^a. 

References  from  th6  Calcutta  Court  of  Small  Causes. 

485.  It  is  ordered  that  the  rules  of  the  5th  of  June,  Rules  repeai- 

.       •  -     ed 

1850,  as  "  to  the  transmission  and  hearing  and  return  of 
cases  sent  from  the  Court  of  Small  Causes  to  the 
Supreme  Court  for  the  opinion  of  the  Judges  of  the 
latter  Court,"  be,  and  the  same  are  hereby,  repealed. 
And  in  lieu  thereof  it  is  ordered  that  the  following 
rules  be  passed  as  the  rules  to  be  observed  as  to  the 
transmission  and  hearing  and  return  of  cases  sent  from 
the  Calcutta  Court  of  Small  Causes  to  the  High  Court 
for  the  opinion  of  the  Judges  of  the  latter  Court,  and  as 
to  the  fees  to  be  charged  in  such  cases,  to  take  effect 
from  the  12th  day  of  April,  1872.  r 

486.  The  case  shall  be  signed  by  a  Judge  of  the  case  to  be 
Court  of  Small  Causes,  and  shall  be  forwarded  to  the  theRegis- 
Registrar  of  the  High  Court  on  the  Original  Side.  ^^' 

487.  The  case  shall  be   numbered,   and    the   number  Number  and 
of  the   case   and   the   names  of  the  parties  shall  be  en-  entered  in  a 
tered  in  a  book  to  be  kept  for  that  purpose  in    the   Re-  ^^^* 
gietrar's  office. 

488.  The  Registrar,  as  soon  as  a  case  is  received,  shall  Day  appoint- 
obtain  from  the  Chief  Justice  an  appointment  of  a   difiy  hig^to  bT^ 
for  the  hearing  of  the  case,  which  shall   hot   be  sooner  "^°^*^®^- 
than  four  days  from  the  day  of  its  receipt,  and  he  shall, 

as   soon   as  he  has  obtained  the  apointment,  notify  the 

Rules  485  to  488,  taking  effect  from  12th  April,  1872. 
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day  fixed  for  the  hearing  of  the  case  to  the  attornies  of 
the  parties,  if  they  are  represented  by  attornies,  or  to  the 
Clerk  of  the  Court  of  Small  Causes  for   communication 
to  the  parties,  if  they  are  unrepresented  by  attornies. 
See  rules  296  and  297,  supt'a. 

Cases  to  be         489.     It   was   rcsolvcd   that   the    appeals   from    the 

heard  before  ....  ( 

two  or  more    Original    Side   of  the   Court   and  references   from    the! 

Calcutta   Court   of  Small    Causes  shall  be   heard  by  a  I 

Bench  consisting  of  three  Judges. 

But  now  See  rule  17  Appellate  Side  Rules  p.  8,  post, 
And  returned      490.     The  Order  made  in  the  case,  together  with  a  copy 
order  and       of  the  judgment,  shall  be  transmitted  by  the  Registrar 

copy  of  Judg-  ./  o 

ment.  to   the   Judges  of   the  Court  of  Small  Causes,  the  date 

and  substance  of  the  order  being  first  entered  in  the 
Register-book. 

Only  one  491.     If  Counscl  be  employed,  one  Counsel  only  shall 

Couniel  to  be  .  i 

heard.  be   heard  on   each   side,   and  a  fee  to  one  Counsel  only 

will  be  allowed,  not  exceeding  Rs.    68    in    cases    within 

Fee  to  Coun-  the  limit  of  Rs.  500,  or  Rs.  85  in  cases  above  Rs.  5O0 
but  not  exceeding  Rs.  1,000,  or  Rs.  119  in  cases  above 
Rs.  1,000,  but  not  exceeding  Rs.  1,500,  or  Rs.  136  in 
cases  above  Rs.  1,500,  unless  in  cases  above  Rs.  500, 
the  Court  shall,  on  account  of  the  diflBculty  or  im- 
portance of  any  such  case,  think  fit  to  sanction  the 
employment  of  a  second  Counsel,  in  which  case  a  fee 
will  be  allowed  to  him  not  exceeding  the  amount  payable 
to  the  first  Counsel  under  this  rule.  No  consultation 
fee  or  any  fee  other  than  that  abovementioned  shall 
be  allowed  in  cases  not  exceeding  Rs.  500.  This  will 
^ho  apply  to  cases  above  Rs.  500  unless  otherwise 
ordered  by  the  Court. 

Rule  489,  dated  6th  December,  1880.  See  also  rules  2  and  4  Appellate  Side  Rules, 
Chap.  II,  post. 

Rules  491  and  492  were  passed  with  effect  from  Ist  June,  1884,  in  substitution 
of  the  previous  rules  of  12th  April,  1879. 
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492.  When  an  attorney  is  employed,  be  shall  receive  Fee  to  Atior- 
'or  all  his  work  and  labour  in  the    matter,    and   in    lieu 

of  all  fees,  one  fee  of  Rs.  32  in  eases  not  exceeding 
Rs.  500,  or  of  Rs.  64  in  cases  above  Rs.  500  but  not 
exceeding  Rs.  1,000,  or  [unless  otherwise  ordered  by  the 
Court]  of  Rs.  80  in  cases  above  Rs.  J, 000  but  not 
exceeding  Rs»  1,500,  or  of  Rs.  96  in  cases  above 
Rs.  l,50a 
See  rules  296  and  297,  supixu 

Review  and  Appeal, 

493.  An  appeal fromadecree  orappealable  order  which  i^^^at^ime 
shall  be  made  after  the  passing  of  these  rules  by  a  Judge  J^^  p^^^^r- 
or  Division  Court  in  the  exercise  of  ordinary  civil  juris- 
diction,  shall  be  presented  within  twenty  days  from  the^  ^  ^ 
date  of  such  decree,  and  within  four  days  from  the  date  of 

such  order.  In  reckoning  tlie  time,  fife  date  of  the  decree 
or  order  shall  be  excluded.  The  time  may  be  enlarged 
upon  sufficient  cause  being  shown  to  the  satisfaction 
of  the  Appellate  Court  for  not  having  presented  the 
appeal  within  such  limited  period. 

See  the  Limitation  Act,  XV  of  1877,  sch.  ii,  cl.  161,  by  which  the  Limitation. 
period  of  limitation  prescribed  for  an  appeal  from  a  decree  or  order 
of  the  High  Court  at  Fort  William,  Madras,  or  Bombay,  in   the 
exercise  of  its  Original  jurisdiction,  is  twenty  days.     By  cl.  162  in  ''^"J^ji^^ 
the  same  schedule,  the  period  of  limitation  prescribed  for  a  review  of 
judgment  is  also  twenty  days.    By  s.  12,  it  is  provided  that  in  com- 
puting the  period  of  limitation,  "  the  day  on  which  the  judgment 
complained  of  was  pronounced,  and  the  time  requisite  for  obtaining 
a  copy  of    the   decree,   sentence   or  order  appealed   against  or 
sought   to  be  reviewed,  should   be   excluded."     By   s.  5,  power 
is  given  to  the  Court  to  admit  an  appeal   or  an   application   for  ^view  ^ter 
a  review  of  judgment,  after  the  period  of  limitatlfc.  limitation. 

Rule  493,  taking  effect  from  Ist  December,  1S62. 
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Tune  runs 
from  Bignipg 
of  decree. 

Appeal  after 
time  not  to  be 
received  ex- 
cept by  order 
of  Court. 


Extension  of 
time  under 
B.  114  of  Act 
X  of  1866. 

Ss.  341  and 
342  of  Act 
XIV  of  1882 
not  applicable 
to  imprison- 
ment for 
contempt. 


Appeal  from 
order  to  com- 
mit for  con- 
tempt. 
Application 
for  review 
within  what 
time  to  be 
made. 


The  time  to  appeal  runs  from  the  signing  of  the  decree,  and 
the  time  required  for  obtaining  a  copy  must  be   execluded  (1). 

An  oflScer  of  the   Court  ought  not  to  receive  an  appeal  after 
time  except  by  order  of  the  Court.     The  Court,  if  anything  like  a 
privid  facie   case   is   made  out  by  the  appellant,  may  admit  theft 
appeal,  in  order  that  the  period  of  limitation   may  be   argued  atjj 
the  hearing.   This  may  be  done  on  an  ^rp  par^  application.   But  au([ 
order  for  admission  has  no  greater  effect  than  that  (2). 

The  Court  has  power  to  extend  the  time  within  which  notice 
of  an  appeal  is  required  to  be  given  by  s.  141  of  the  Indian 
Companies'  Act,  X  of  1866  (8). 

On  an  appeal  from  an  order  refusing  an  application,  under 
a  341  of  Act  XIV  of  1882,  for  the  discharge  of  a  party  imprisoned 
for  disobedience  to  the  Courts*  order  to  pay  over  a  sum  of  money 
which  she  admitted  was  in  her  hands : — Held,  that  ss.  341  and 
342  did  not  apply  to  the  case,  and  that  the  jurisdiction  to  impri- 
son for  contempt,  inherited  from  the  Supreme  Court,  was  not 
removed  or  affected  by  the  Code  of  Civil  Procedure  (4). 

An  appeal  lies  from  an  order  refusing  an  application  to  commit 
for  contempt  of  Court  (5\ 

494.  Application  for  the  review  of  any  judgment  or 
decree  which  after  the  31st  day  of  March  shall  be  passed 
by  any  Division  Court,  on  by  any  Judge  or  Judges  of 
the  High  Court  in  the  exercise  of  original  civil  juris- 
diction, shall  be  preferred  within  twenty  days  from  the 
date  of  the  judgment  or  decree.  In  reckoning  the  time, 
the  date  of  the  decree  shall  be  excluded.  The  time  may 
be  enlarged  upon  sufficient  cause  being  shown  to  the 
satisfaction  of  the  Court  for  not  having  preferred  the 
application  for  review  of  judgment  within  the  period 
limited. 

See  note  to  rule  493,  supra. 

Rule  494,  taking  effect  from  Slst  March,  1868  ;  rules  495  and  497  to  600,  taking 
effect  from  16th  December,  1864  :  and  rule  468,  taking  effect   from  Ist  May,    1878. 

(1)  Fam  MadhuhMitter  v.  Matungince  Dassee,  I.  L.  R.,  13  CaL  104,  F.  B. 

(2)  Kaney  v.  Bro^^Uon,  I.  L.  R,,  10  Cal.  652. 

(3)  Lallah  Barroomul  v.  The  Official  Liquidator,  I.  L.  R.,  4  C.  S.,  704. 

(4)  Martin  v.  Laiormce,  I.  L.  R.,  4  C.  S.,  655. 

(5)  Mohcndra  LaU  MUtra  v.  Aiinixdo  Coomar  Afittra,  I.  L.  R.  25  Cal.  236. 
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495.  When  an  appeal  is  preferred  from  a   decree   of  J^aper-books 
the    Hierh    Court,    Original   Jurisdiction,  to   the  High  whom  to  b« 

^  .  .  delivered. 

Court,  Appellate  Jurisdiction,  the  appellant  or  his  attor- 
ney shall,  within  six  days  from  the  presentation  of  the 
memorandum  of  appeal,  deliver  to  the  Registrar,  Original 
Jurisdiction,  for  the  use  of  the  Judges,  two  Paper-books, 
containing  a  copy  of  the  plaint,  written  statement, 
depositions  of  witnesses,  and  of  the  decree  and  judgment 
and  memorandum  of  appeal.  The  respondent  or  his 
attorney  may  deliver  such  Paper-books  if  the  appellant 
or  his  attorney  shall  fail  to  deliver  the  same  within  the 
time  limited. 

Superseded  hg   the  rides  of  1st  AuguM,  1890.     See  Appellate 
Side  rules,  Ch.  VII,  post 

496.  A  memorandum  of  appeal  in    a  case   in    which  when  appeal 
judgment   has  been  given  by  the  Court  orally,  shall  be  w-ithoutcopy 

,  .  .  of  iudgment. 

received  and  filed  without  a  copy  of  the  judgment. 
See  Act  XIV  of  1882,  a  .541. 

Appeals  to  the  Privjf  Council. 
See  Appellate  Side  rules,  Chap.  II,  and  Ch.  IV,  post. 

497.  In  all  cases  appealable  to  the  Privy  Council,  the  Documents  iu 

,  ,  ,,  certain  cases 

Registrar  shall  keep  the  documents  used  in  evidence  until  to  be  kept  for 

the  expiration  of  six  months  from  the  date  of  the  decree, 

arid,  if  there  be  no  appeal  within  the  said  six  months,  then  if  no  appeal. 

the  Registrar  may,  and  shall,  unless  the  Court  or  a  Judge 

shall  otherwise  order,  deliver  the  same  to  the  party  who 

produced  the  same. 

498.  In  all  other  cases,  except  those  in  which  judg-  Documents 
ment  shall  be  passed  ex  parte  or  by  default,  the  Registrar  cases  to  be 
shall  keep   the  documents  used  in  evidence  until  the  ex-  days, 
piration  of  twenty  days  from  the  date  of  the  decree  ;  and 

if  there  be  no  appeal  to  the  High  Court  in  its  Appellate  if  no  appeal  : 

/»  i'        1  •j.v^    or  review. 

Jurisdiction,  or  application  for  review  of  judgment,  with- 

30 
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in  the  said  twenty  days,  or  Buoh  further  time  M  no  ay  be 
allowed  for  that  purpose,  then  the  Registrar   may   and 
shall,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
deliver  the  same  to  the  party  who  produced  the  same. 
See  note  to  rule  500,  post 

Documents  499-  Ih  all  oases  in  which  judgment  shall  be  paaaed 
ISlJ^t^be  ^^  pc^vte  or  by  default,  the  Registrar  shall  keep  the  doeut 
days/*^*^  ^^     ments  produced  in  the  cause  until  the  expiration  of  thirty 

days  from  the  date  of  the  judgment ;  and,  if  there  be  no 
Hnoappii-  application  to  set  aside  the  judgment  within  such  thirty 
^'arjudg*^  days,  then  the  Registrar  may,  and  shall,  unless  the  Court 
'"^"'"  or  a  Judge  shall  otherwise  order,  deliver  the  same  to  the 

party  who  produced  the  same. 
See  note  to  rule  500,  post. 

When  appeal       500.     In  cases  in  which  an  appeal,  either  to  the  Privy 

Sp^^o  be      Council  or  to  the  High  Court,  shall  be  entered   or   pre- 

m«it  ordered  sented,  or  a  review  of  judgment  shall    be  granted,    until 

ed  out.^^^^   such  appeal  shall    be  withdrawn  or  determined,  or  «ueh 

judgment  be  reviewed,  or  the  application  to  review   the 

same   be  withdrawn,  no  document  shall  be  delivered  out, 

unless  by  order  of  the  Court  or  a  Judge,  and  unless  one 

true   and   exact   copy   signed  by  and  with  the  name  of 

the  Registrar   or   other  proper  officer  shall  be  taken  of 

the  same,  which  copy  shall  be  paid  for  to  the   Registrar 

by  the  party  applying  for  the  document. 

This  rule,  in  a  modified  form,  is  contained  in  s.  144  of  Act  XIV 
of  1882,  which  enables  a  document  to  be  returned  without  the 
leave  of  the  Court,  on  a  certified  copy  being  substitued  for  the 
original,  but  does  not  indicate  by  whom  the  copy  is  to  be 
certified. 

On  appeal  a  501.  When  any  appeal  shall  be  prosecuted  against 
^nding*"^  fti^y  judgment,  decree,  order,  or  rule,  given,  pronounced, 
il^g^tTd^r    or  made   in  •lis  Court,  a  true  and  exact  copy  of  every 

Rules  501  to  506  are  rules  of  the  Supreme  Court. 
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standing  rule  of  this  Court,  which  shall  in  anywise  have  sion,  to  ac- 

,  company 

oonduced  to  such  judgment,  decree,  order,  or  rule,  shall  be  proceedings. 
transmitted  to  our  Sovereign  Lady  the  Queen,  her  heirs 
or  successors,  or  her  or  their  Privy  Council,  in  like 
manner  as,  and  together  with,  copies  of  the  evidence, 
proceedings,  judgment,  decree,  order,  or  rule  in  the  cause 
appealed. 
See  Appellate  Side  rules,  post 

Y 

\  Apjilications  on  Notice. 

I      502.     Four  days'  notice  shall  be  given  to  TEhe  opposite  Fonr  d«^B' 
I  party  o^  all  special  motions  to  be  made  in  Court,  and  of  "^*^*^ 
I  allpetitions,  notice  of  which  is  nocessairy. 

Under  the  dd  procedure  in  equity,  a  notice  of  motion  could 
not  be  served  on  the  defendant,  before  his  appearance,  without 
the  special  leave  of  the  Court,  and  it  was  required  to  be  stated 
in  the  notice  that  such  leave  had  been  obtained :  Jacklin  v. 
WUhiTiSy  6  Bea.,  607. 

See  f  die  520,  post 

503.  If  a  party  gives  notice  of  motion,  and  does  not  Coau  when 
move  accordingly,  he  shall,  where  no  aflSdavit  is  filed,  pay  not^e" 
to  the  other  side  Rs.  40  for  costs,  upon  production  to  the  SoIkT*  ^ 
Taxing  Officer,  of  the  notice  of  motion,  but  tvhen  grounds 

ai'e  filed  by  either  party,  the  party  giving  such  notice  of 
motion,  and  not  moving,  shall  pay  to  the  other  side  costs 
to  be  taxed  by  the  Taxing  Officer,  unless  the  Court  shall 
otherwise  direct. 

See  rdles  642  and  543,  post 

504.  In  motions  on  notice  the  affidavits  and  grounds  Affidavits 
of  the  partyimovingjmust  be    filed   at  least   four   days^^to'bf' 
be?ore  tTie  day  for  which'  notice  of  motion  is  given  ;  and,  in  ^^' 
cases  of  long  grounds,  in  time  enough  to  take  copies  and 
prepare  grounds  to  oppose^;  and  all  affidavits  and  groufnds 


Digitized  by 


Google 


236 


RULES. 


No  office 
copies  or 
certificates, 
but  only 
affidavits,  to 
be  filed  as 
girounds,  &c. 


No  notice  to 
be  given  of 
grounds. 

Exception. 


on  which  the  motion  is  to  be  opposed,  or  cause  to  be 
shown,  raust  be  filed  on  or  before  the  sitting  of  the  Court 
on  the  day  (Sf  showing' cause.         ^•^—      .-  ^^.^  ..^^ 

505.  No  office  copies  or  certificates  shall  be  filed  in 
Court  as  grounds  in  support  of,  or  in  opposition  to,  any 
motion  or  petition  ;  and  it  shall  not  be  necessary  to  file 
any  other  grounds  in  support  of,  or  in  opposition  to,  any 
motion  or  petition  than  the  affidavit  or  affidavits  intended 
to  be  used  in  support  of,  or  in  opposition  to,  such  motion 
or  petition. 

506.  No  notice  shall  be  required  to  be  given  of  the 
grounds  to  be  used  in  support  of,  or  in  opposition  to,  any 
motion  or  petition,  excepting  only  in  the  case  where  a 
party  intends  to  make  use  of  any  affidavit  or  affidavits 
filed  upon  any  former  proceeding  in  the  cause  ;  in  which 
case  notice  shall  be  given  of  such  intention. 

See  rule  517,  post. 

Petitions  and  Orders  under  Act  XVII  of  1864, 
See  p.  80,  sujrra. 

507.  Every  petition  presented  to  the  Court  for  the 
appointment  of  the  Official  Trustee  under  Act  XVII  ot 
1864,  should  be  accompanied  by  the  original  or  a  copy  of 
the  deed  or  other  instrument  creating  the  trust,  and  should 
set  forth,  as  fully  as  may  be  possible,  the  paticulars  of  the 

Particulars     trust  fund,  Specifying  in  detail  the  Government  securities 

to  be  given  in         ,      . ,  .  ,    •    •         ,  i  .  mt  •  • 

the  petition,  and  other  property  appertaming  thereto.  The  petition 
should  also  set  out  the  names  and  addresses  of  the  persons 
to  whom  the  income  of  the  trust  is  then  payable,  a  brief 
history  of  the  trust,  the  dates  on  which  the  income  or  any 
and  what  portion  of  it  has  usually  been  paid,  and  particu- 
larly the  date  and  the  amount  of  the  last   payment.     If 

Rules  507  to  512,  dated   7th   December,    1864,   being  rules  of  procedure,  were 
signed  by  all  the  Judges. 


Petition  to  he 
accompanied 
by  trust 
deed. 
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there  be  any  landed  property  in  the  trust,  the  petition 
should  state  the  nameof  the  tenants,  and  the  particulars   i  lo 

of  their  leases,  and,  if  the  property  consist  of  houses,  wheii     .  ;  vJ 

general  repairs  were  last  executed,  by  whom,  and  at 
what  cost. 

As  to  the  duties  of    the   OfEcial   Trustee,   see  rules  35   to   45, 
supra.  . 

508.  With   every   such  petition,  the  petitioner  ishall  ?*p?^/®^*^' 
deposit  in  Court  for  the  Official  Trustee  all  papers  in  his  property  to 

^  ^  ^  -^     '■^  be  deposited 

possession  or  custody,  or  under  his  control,  relating  to  the  in  Court,  or  a 

,.,...  ^  list  given.' 

trust  property  and  its  administration,  and  as  to  papers  not  . 

in  the  possession  of  the  petitioner,  but  copies  of  which 
are  likely  to  be  required  by  the  Official  Trustee  for  the 
purpose  of  enabling  him  to  administer  the  trust,  the  peti- 
tioner shall  give  a  list  of  the  same,  and  state,  to  the  best 
of  his  knowledge,  where  the  original  papers  are  to  be 
found. 

509.  Upon  any  petition  for  the    appointment  of   the  Consent  of 
Official   Trustee  under  section  8  or  10  of  Act  XVII  of  tee  to  be 
1864,  the  consent  of  the  Official  Trustee  to  such  appoint-  cop^of 
ment  shall  be  certified  under    the   hand   of  the    Official  ^  *    °* 
Trustee  on  a  copy  of  such  petition. 

510.  All  petitions  for  the  appointment  of  the  Official  Petition  to 

D6  served  on' 

Trustee  under  section  32  of  Act  XVII  of  1864,  shall,  four  Official  Tms- 

tee,  and,  with 

clear  days  before  the  same  be  presented  to   the  Court,  his  certifi- 
be  served  upon  the  Official   Trustee,    who  shall   certify,  produced  in 
under  his  hand  at  the  foot  of  such  petition,  whether  he  to  the 
does  or  does  not  consent  to  the  prayer   of  the  petition,     ^*  ^^' 
giving  the  reason  for  his  refusal,  if  he  declines  to  consent. 
The  Official  Trustee  shall  cause  the  copy  of  the  petition, 
so  certified,  to  be  produced  in  Court,  or  transmitted  to  the 
Registrar,  at  the  expiration  of  four  days  from  the   date 
of  the  service  of  the  same  upon  him. 
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Securities  511.     In  Disking  any  Order  undof  Bection  S2  for   thd 

STto  be^soid,  transfer  of  any  trust  property,  belonging  to  any  lunatio  W 
re-inveeted."  infant,  to  the  OfHcial  Trustee,  or  on  petition  with  respe^fc 
to  any  trust  property  vested  in  the  Official  Trustee,  thd 
Court  may  order  that  any  securities,  which  may  appc^f 
to  the  Court  not  to  be  safe  or  proper  securities  for  the 
investment  of  the  property  of  infants  or  lunatics,  shall  be 
sold,  or  the  value  thereof  otherwise  realized,  and  the 
proceeds  invested  in  Government  securities. 


CosUof 
application. 


512.  An  order  appointing  the  Official  Trustee  under 
Act  XVII  of  1864,  may  direct  the  Official  Tftlsted  to 
pay  the  costs  of  the  application  and  his  own  commission 
out  of  the  principal  or  income  of  the  trust  funds.  When 
however,  the  trust  property  shall  consist  only  of  landed 
property,  the  order  shall  direct  such  costs  and  commission 
to  be  paid  out  of  the  income  of  the  same. 


Oue  J«^ 
to  sit  in 
chambers. 


CliaBvNtB. 


Not  to  be 
taken  in 
chambers. 


Chambers. 

Applications  before  a  Jvdge  sitting  in  Chamhers* 
513.  For  the  more  convenient  despatch  of  the  busi- 
ness of  the  Court,  one  Judge  will  everyday,  unless  notice 
to  the  contrary  be  previously  given,  sit  in  chambei^sto 
dispose  of  applications  which  are,  of  course,  or  of  such  a 
nature  as  not  to  requireTegarafguinenTor  examination  or 
witnesses,  except  in  support  of  an  application  to  sue  as"  a 
pauper.  Cases  which  do  not  fall  within  this  description 
will  not  be  taken  in  chambers,  and  in  particular  applica- 
tions or  matters  of  the  following  kind  will  not  be  taken 
in  chambers^  that  is  to  say —         "*' 


(1)     The  tnaTof  any  suit  or  the  settlement  of 


isd«iea 


Rufes  613  to  528  and  from  633  to  570  and  from  589  to  617,  taking  effect  from 
Ist  May,  1876. 
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(2)  The  examination  of  witnesses,  whether  in  amend- 
ing suit  or  proceeding  before  the  hearing,  or  under  a 
commisaion  or  mandamus  to  the  Court. 

(S)  A  motion  for,  or  to  dissolve,  an  injunction  for  a 
stay  of  proceedings,  or  for  affecting  in  any  other  way  the 
status  of  a  suit,  not  being  undefended,  which  is  already 
inthe  peremptory  board  of  the  day  for  hearing ;  for  the 
appointment  of  a  Receiver ;  for  the  att(\ahment  before 
judgment  of  either  the  person  or  property  of  a  defend- 
ant ;  to  vary  a  decree,  or  to  vary  or  discharge  an  order, 
or  a  certificate  or  report ;  also  all  cases  in  which  cause 
is  shown  against  an  application  of  the  foregoing  class. 

(4.)     An  application  to  take  a  plaint  off  the  file. 

(5.)  An  application  for  the  special  leave  of  the  Court 
to  file  a  plaint,  when  such  leave  is  necessary. 

(6.)  An  application  for  an  order  to  wind  up  a  com- 
pany, and  any  proceeding  subsequent  thereto  in  the 
matter  of  the  winding  up,  exc^t — 

(a)  for  leave  [under  rule  4  of  the  rules   made   pur- 
suant  to  the  Indian  Company's  Act,  1866]  for 
a  p^i'son  other  than  a  petitioner  to   verify   the 
petition  ; 
(6)  for   an   order  [under  rule  7  of  the  said  rules]  to 
proceed  with  the  winding-up  and  fixing  a  time 
for  the  appointment  of  an  oflficial  liquidator  ; 
(c)  for   directions   under   rules  9,  14,  20,  33,and  50 
of  the  said  rules. 

(7)  Any  step  or  proceeding  in  lunacy. 

(8)  An  application  to  take  money  out   of  Court,  ex-  ■ 
[oept  where  it  has  been  realized  in  execution. 

;     (9)     An  argument  upon  a  special  case. 

(10)     An  application  for  review. 
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Matter  before  514.  The  Court,  in  its  discretion,  may  at  any  time 
chAmUra  direct  any  matter  to  be  referred  to,  or  disposed  of,  by  a '. 
jSurnedinto  Judgc  sitting  in  chambers  ;  and  a  Judge  sitting  in  cham- 
forethe^Court  bers  may  at  any  tilne,  if  he  thinks  fit,  direct  a  matter 
ferred  to*  upon  which  an  application  is  made  to  him  in  chambers  to 
cuLmblra.      be  made  in  Court  by  counsel. 


Orders  made 
in  chambers. 


Summons. 


By  whom 
prepared  and 
signed. 
Notice  of 
intention  to 
use  affidavits. 


515.  An  order  made  by  a  Judge  sitting  in  chambers 
may  be  drawn  up  and  signed  and  sealed  in  like  manner 
as  an  order  made  in  Court. 

516.  The  mode  of  proceeding  in  chambers,  on  an 
application  under  rule  129  (1),  shall,  where  notice  is 
required  to  be  given,  be  by  summons. 

517.  Such  summons  shall  be  prepared  by  the  party 
obtaining  it,  or  his  attorney,  and  be  signed  by  a  Judge. 
When  aflSdavits  are  intended  to  be  used,  notice  thereof 
shall  be  endorsed  on  the  summons. 

The  summons  is  now  required  to  be  signed  by  the  Registrar. 
See  rules  529  and  539,  post 

See  rule  506,  sitpro. 

518.  Unless  otherwise  ordered,  such  summons  shall 
be  served  two  clear  days  before  the  return  thereof.  A 
summons  may  be  made  returnable  in  a  shorter  time  by 
leave  of  a  Judge,  which  shall  be  mentioned  in  it.  '^ 

519.  Such  summons  shall  be  served  in  the  manner 
provided  by  the  rules  for  the  service  of  process. 

See  rules  194  to  197,  supra. 

Copy  of         j    520.     With  it  there  shall  be  served  a   copy   of  every 
Bervod  with     KflSdavit  mentioned  in  the  notice  endorsed  thereon,  except . 
of  amdavits  used  m  former  proceedings. 


Length  of 
service. 


Mode  of 
siBrrice. 


(1)  Rule  513. 
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521.  Where,  upon    the   return   of  a   summons,   the  wher©  nwttw 
matter  is  not  disposed  of,  the  parties  shall  attend,  without  partiea  to' 

a  further  summons,  at  such  times  to  which  the   further  without 
consideration  of  the  matter  may  be  adjourned.  sSminona. 

522.  Where  such  consideration  is  not   adjourned   to  ^^ere  not 

^  ^  .  adjourned, 

any  specified  time,  a  further  summons  shall  be  issued,      further 

iummona  to 
issue. 

523.  If  a  party  abandons  a  summons  which  has  been  Costs  of 
served  without  notice  of  his  intention  to  use  any  affidavit,  summona, 
tie  shall  pay  to  the  other  party,  or  to  each  of  the   other  affidavit. 
parties  entitled  to  separate  costs,  the  sum  of  Rs.   12  for 
costs  (1),  to  be  certified  by  the  Taxing  Officer  on  produc- 
tion to  him  of  the  summons. 


524.  If  a  party  abandons  a  summons  which  has  been  Co«te  of 

!•  ,./.!••  •  i»i«      abandoned 

served  with  notice  of  his  intention   to  use  any  aradavit,  summons, 
he  shall  pay  to  the  other  party,  or  to  each  of  the  other  vit. 
parties  entitled  to  sepamte  costs,  such  costs  as  may  be 
allowed  by  the  Taxing  Officer,   who  is  required  to  tax 
such  costs  on  the  production  to  him  of  the  summons. 

525.  When  it  is  necessary  to  enforce  the  payment  of  Payment  how 
the  costs  of  an  abandoned  summons  payable  under  either 

of  the  last  two  preceding  rules,  an  order  for  that  purpose 
may  be  obtained,  without  notice,  upon  a  petition  sup- 
ported by  the  allocatur  of  the  Taxing  Officer.  The  order 
shall  be  drawn  up  with  a  direction  for  payment  of  the 
costs  of  obtaining  it,  and  of  execution. 

526.  Attornies  for  the  parties  will  be  heard  before  a  Attomiesto 

T    J  'xx*  •        i_        1  be  heard  in 

Judge  sitting  in  chambers.  chambers 

(1)  Reoeiving  summons     ...  ...  ...  ...  ...     R«b    2 

Attending  Court  thereon  ...  ...      „    10 

Total  ...  12 

SI 
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c<miii©i'8f«6  '527.  When  Counsel  appears  for  a  party  before  a 
incumbers  Judge  Sitting  in  cKarabers,  his  fee  shall  not  be  taxed  as 
taxable  between  party  and  party.  Unless  the  Judge  shall  certify 
thatj:he  case  is  fit  for  counsel,  nor  as  betvyeen  attoMrey 
and.  client,*  except  witti'thfe  consent  of  the  client,  or  it  be 
shown  to  the  satisfaction  of  the  Taxing  Officer  that 
counsel  was  employed  at  the  request,  or  with  the  consent, 
of  the  client. 

AppiicatioM        528.     Applications  before  a  Judge  sitting  in  chambers,j 
counsel  in  which  counsel  appears  on  either  side,  shall    be.  taken! 

appears  to  be  *^  '•  ' 

taken  last,      aftct*  all  others.  


To  issue 
summonses. 


To  enter 
appearance. 

To  file  written 
statement. 

For  affidavit 
of  documents. 


For  certified 
copies. 

For  appoint- 
meat  of 
guardian  ad 
litem. 


A'pplications  before  the  Registrar, 

529.  The  issuing  of  (a)  summonses  as  to  chamber 
applications  and  (6)  summonses  to  witnesses  shall  be 
deemed  to  be  non-judicial  Acts  within  the  meaning  of 
section  637  of  the  Code,  and  such  Acts,  unless  othe^r- 
wise  ordered  by  the  Court  or  a  Judge,  shall  be  done 
T)y  the  Registrar,  Original  Jurisdiction. 

530.  The  disposal  of— 

I   (c)  Applications  to  enter  an  appearance  after  time. 

(cZ)  First  applications  to  file  a  written  statement  aft?9' 

time.  , 

(e)  First  applications   for  an  affidavit  of  documents, 

under  the  provisions  of  the  Code   for   discovery, 

after  written  statement  filed.  '    ^ 

(/)  Applications  for  a  certified   copy  of  jtidgHienfe 
or  decrees  under  section  217.  -     :   .   - 

{g)  Applications   for  the  appointment  of  a  guardian 
ad  litem  for  a  minor,  or  a   pei^son   of  unsound 
mind,  under  the  provisions  of  the  Code   for  that 
purpose,  .shall  be  deemed   to  be  ^^tcwi-judicial  acts  within  ,the 
meaning  of  section   637,  and,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  shall  be  done  by  the  Registrar. 
Rules  529  to  532,  dfttcd  Pth  July,  1896, 
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&3L     Any  acts  done  by  the  Registrar  under  these  rules  Any  act  done 
may   be   modified  or  disallowed  by  the  sitting  Judge  in  maybe 

,         ,  .  ^  ^  ,  modified  or 

chambers,  and  any   such   act   shall,   at   the   request    of  disaUowed  on 
either  party,  be  referred  to  such  Judge.  a  Judge. 

532.     Existing  rules,  (1 )  so  far  as  they  are  inconsistent  Exiafcing  rulM 
with  the  foregoing  rules,  shall,  to  that  extent,  be  deemed  extent 
to  be  superseded  thereby. 

i  References. 

'  533.     The  mode  of  proceeding  in    chambers  before   a  SummonB, 
Judge  [or  an    officer   acting   as   a  Commissioner]    on   a 
reference  to  take  an  account,  or  to  make  an    inquiry,   or 
for  any  other  purpose,  shall  be  by  ^ummons. 
See  Act' XIV  of  1882,  ss.  394,  395,  and  637. 

'  An  application  that  an  officer,  to  whom  it  had   been   referred  An  officer 
to  take  an  account,  should  be   empowered   to   examine    witnesses,  ^mmisBion- 

was    refused    by  the  Court  on  the  around  stated  as   follows: — «r  has  power 

■.,•■''  .  ,       ^  examine 

"I  refuse  to  grant  the  prayer  of  this  petition,   merely   because  witnesses. 

r  consider  that,  under  the  reference  as  it  stands,   the   officer   has 

power  to  examine  witnesses  without   any   special   order   for   that 

purpose,   and    that   it   might  lead   to  a   misunderstanding  if  I 

were  to  make  such  an  order  as   is   asked   for." — S,  M,  Kherode* 

money    Dossee    v.    S.  M,    Bamaaoondery   Dossee,    July,   1868, 

Markby,  J. 

534.  Every  such  summons   shall   be   prepared   and  Summons  by 
signed  by  the  Registrar.  pai^,^' 

Unless  otherwise  ordered,  such  summons  shall  be  served  On  whom  to 
upon  all  parties   to   the   suit   or   proceeding,  including 
those  against  whom  the  decree  or  order  has   been   made 
ex  parte. 

535.  Such  summons  shall  be  served  seven  clear  days  ^"g^^^  o^ 

service* 

before  the  return  thereof. 

'  (1)  Rules  529  to  532. 
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HMrwidby 
whom  to  be 
served. 


Proof  of 
service. 


Proceeding 
on  default 
of  party 
summoned. 


Kecopsider* 
ation  of 
proceeding 
on  default 


Costs. 


GoBto  when 
proceedings 
fail  for  non- 
attendance. 


536.  Such  summons  shall  be  served  upon  parties  who 
are  represented  by  attornies  by  the  serving  clerk  in  tho 
Registrar's  office,  and  upon  parties  who  are  not  so  repre- 
sented, by  the  party  having  the  conduct  of  the  reference, 
or  his  attorney,  in  the  manner  provided  by  the  rules  for 
the  service  of  process. 

See  rules  194  to  197,  supra. 

537.  The  service  of  such  summons  when  made  by 
the  Registrar's  clerk  shall  be  deemed  sufficiently  proved 
by  his  endorsement  of  service  on  the  summons,  and  when 
otherwise  made,  shall,  if  necessary,  be  proved  in  like 
manner  as  the  service  of  process. 

538.  When  any  of  the  parties  summoned  to  attend  on 
a  reference  fails  to  attend  at  the  time  appointed,  the  Judge 
[or  officer]  may  proceed  in  his  absence,  if.  considering  the 
nature  of  the  case,  he  thinks  it  expedient  to  do  so. 

539.  Such  proceeding  shall  not  be  reconsidered,  unless 
the  Judge  [or  officer],  upon  a  special  application  made  to 
him  for  that  purpose  by  the  party  who  was  absent,  is 
satisfied  that  he  was  not  guilty  of  wilful  delay  or  negli- 
gence. In  such  a  case,  the  costs  occasioned  by  his  non- 
attendance  shall  be  in  the  discretion  of  the  Judge  [or  offi- 
cer], who  may  fix  the  same  at  the  time,  and  direct  them  to 
be  paid  by  the  party,  or  his  attorney,  before  he  is  per- 
mitted to  have  such  proceeding  reconsidered,  or  may 
make  such  other  order  as  to  such  costs  as  to  him  may 
seem  meet. 

540.  When  a  proceeding  fails  by  reason  of  the  non- 
attendance  of  any  party,  the  Judge  [or  officer]  may 
direct  such  an  amount  of  costs  [if  any]  as  he  shall  think 
reasonable,  to  be  paid  to  the  party  attending,  by  the 
absent  party  or  parties,   or  by  his   or  their  attorney  or 
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attornics  pei-sonally  ;  or  may  make  such  other  order  as 
to  costs  as  to  him  may  seem  meet. 

541.  When  a  Judge  directs   costs  to  be  paid  under  wuena 
either  of  the  last  two  preceding  rules,  and  it  is  necessary  costa  to  be 
to  enforce  payment,  an  order  for   that  purpose  shall  be  ^^ ' 
drawn    up  by  the  Registrar  on  production  to  him  of  the 
minute-book    in   the  case.     The   order  shall    contain  a 
direction  for  the  payment   of  the  costs  of  obtaining  it, 

and  of  execution. 

542.  When  an  officer   directs  such  costs  to  be  paid,  when  an 
and  it  IS  necessary  to  enforce  payment,  an  order  for  that  co«u  to  be 
purpose    must  be    obtained   from   a    Judge  sitting   in*^' 
chambei^s.     An  application  for  it  may  be  made,  without 
notice,  by   petition,   supported  by  a   certificate  of    the 
officer.     The  order  shall  contain  a  direction  for  the  pay- 
ment of  the  costs  of  obtaining  it,  and  of  execution. 

543.  On  a  reference  when   the  Judge  [or  officer]   is  DieaUowance 
not  attended  by  the  attorney  for  any  party,  or  a  compe-  atte^d^'^''^ 
tent  person  on  his  behalf,  the  usual  fee  for  the  attorney's  *^*^*"*®y' 
attendance  shall   be  disallowed,  and   such  disallowance 

shall  be  entered  in  the  minute-book. 

544.  A   party  intending   to  use  on  a  reference   any  Notice  of  in- 
affidavit  used  in  a  former  proceeding,  shall  give  notice  to  affidavit 
the  other  party  or  parties  of  his  intention. 

545.  In  a  minute-book  to  be   kept  for   that  purpose  Minute-book. 
in  each  case,  there  shall  be  entered  the  time  when  a  copy 

of  the  decree  or  order  of  reference  was  received,  the 
proceedings  taken  thereunder,  the  time  occupied  at  each 
meeting,  the  attendance  or  non-attendance  of  the  parties, 
with  a  short  statement  of  the  questions  or  points  deci- 
ded. 
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Office  copy  of 
decree  or 
order  of 
reference 
wheu,  where, 
and  by  whom 
to  be  filed. 


546.  An  oflBce  copy  of  every  decree  or  order  of  re- 
ference, or  so  much  thereof  as  relates  to  the  reference 
shall  be  left  in  the  Account  Department  of  the 
Registrar's  office  by  the  party  having  the  carriage  pf 
the  reference,  within  a  week  from  the  filing  of  the  decree 
or  order,  or  by  any  other  party  within  a  week 
thereafter. 

This  rule  should  be  amended  by  inserting  the  words  "  may  be 
left "  before  the  wonls  "  by  any  other  party."  See  note  to  rule 
569,  p>8^. 


547. 


On  such  copy  being  left,  the  suit  or  matter  shall 

"  The  General  Reference 
List,"  and  summons  shall  be  issued  for  an  early  day  to 
take  into  consideration  the  matter  of  the  reference. 


SummonM  to 
consider  mat 

ter  of  refer-    be  entered  in  a  list,  to  be  called 

ence. 


General  re- 
ference 
liat 


548.  The  general  reference  list  shall  set  forth,  under 
appropriate  headings,  the  number  and  title  of  the  suit 
or  matter,  the  date  on  which  the  copy  of  the  decree  or 
order  was  received,  the  name  of  the  attorney  for  each 
partj^  and  the  name  of  the  Judge  [  or  officer  ]  before 
whom  the  reference  is  to  be  prosecuted. 


Preliminary         549,     Upou  the  retum  of  the  summous   to  be  issued 

directions.  ^ 

under  rule  160  (I),  directions  shall  be  given  as  to  the 
manner  in  which  each  of  the  accounts  and  inquiries  is  to 
be  taken  or  prosecuted,  the  evidence  to  be  adduced,  the 
parties  who  are  to  attend  on  the  several  accounts  and 
inquiries,  and  the  time  within  which  each  proceeding  is 
to  be  taken,  and  a  day  or  days  will  be  appointed  for 
the  further  attendance  of  the  parties ;  and  all  such 
directions  may  afterwards  be  varied  or  added  to,  as  may 
be  found  necessary. 

( 1 )  Rule  547,  supra. 


Digitized  by 


Google 


ORIGINAL  SIDE. 


243 


550.  Such  dire<3ti6ns,   when   give^   by  an    officer,  or  How  enforo- 
Commissioner,  may  be   enforced  by   /in  order  to  be  ob- 
-tain^d^.  without  summons,  in  chambers,   upon  a   certi- 

6cftjte  of  the  Registrar. 

551.  TJnless  otherwise  directed,  every  account    when  Account  to 
filed  by  the' accounting  party  shall  be  verified  by  his  aflS- 

davit  or  affirmation,  unless  such  account  has  been  already 
scheduled  to  the  plaint  or  written  statement,  in  which 
case  a  copy  of  such  scheduled  account  shall  be  filed,  with 
a  continuation  thereof  verified  b}^  affidavit  or  affirmation. 

-55-2.  Such  account  shall  be  in  the  form  of  a  debtor  Form  ot 
and  creditor  account,  and  shall  truly  set  forth  all  suuis  **^""  ' 
received  by  the  accounting  party. 

"  553.  In  taking  ahy  account  directed  by  anj^  decree  Taking 
or  order  to  be  taken,  the  items  on  the  debit  side  of  the 
account  shall  be  charged  to  the  accountiog  party  ;  and, 
unless  otherwise  directed,  the  items  on  the  credit  side 
of  the  account  shall  be  vouched  by  receipts  or  other 
satisfactory  evidence  of  payment,  except  of  sums  not 
exceeding  Rs.  20,  provided  it  shall  appear  by  the.  affi- 
davit or  affirmation  in  verification  of  the  account,  or  other 
affidavit  or  affirmation,  when,  to  whom,  and  for  what, 
such  ^sums  were  paid. 

554.     Every  objection  to  an  account,  either   by   way  objecUon  to 
of  charge  or-disallowance,  shall  be  made  by  a  statement, 
verified  by  affidavit  or  affirmation,  setting  forth,   as   far 
.  as   practicable,  the  particulai's  of  the  amount  sought  to 
be  charged,  or  the  allowance  of  which  is  objected  to. 

655.     Unless  otherwise  directed,  whefl  the    object   of  statement  of 
the  reference  is  an  inquiry  as  to  matters  of  fact,  a  state- 
pcient  of  facts  shall  be  filed. 
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PropoMd.  556.     Unless  otherwise  directed,  when  the  object  of 

the  reference  is  the  settlement  of  a  scheme,  or  the  ap- 
pointment of  a  receiver,  or  manager,  or  trustee,  a  pro- 
posal shall  be  filed.     Such  proposal  shall  contain  a  state- 

withatate-  mciit  of  facts,  whenever  security  is  required  to  be  given 
by  the  receiver,  or  manager,  with  respect  to  property, 
the  value  or  income  of  which  it  is  necessary  to  ascertain. 

ftotenuint  ^^^'     Unless  othcrwisc  directed,  every  objection  to  a 

statement  of  facts  shall  be  made  bv  a  counter-statement . 

veriflcation         553      Uulcss  othcrwisc  directed,  every  statement  or 

of  8tatemeDt  ^ 

or  counter-  countcr-statement  of  facts  shall  be  verified  by  affidavit 
or  a  ffirmation. 

\m^^t  ^^^'     ^^  ^^^  affidavit  or  affirmation,  in  verification  of 

an  account  or  statement  of  facts,  be  insufficient,  a  fur- 
ther affidavit  or  affirmation  may  be  called  for. 

Costs  when         56O.     Any  party  improperly  objecting  to  an  account, 
improperly     or  a  statement  of  facts,  shall  be  liable  to  pay,  as  between 

made.  .  '  . 

attorney  and  client,  the  costs  occasioned  by  the  subse- 
quent proof,  and  also  such  costs  for  delaying  the  reference 
as  the  Court  or  a  Judge  may  think  fit  to  order. 

Proceedings        561.     The  proceedings  on  a  reference  shall,  as  far  as 
tinued  conse*  possiblc,  be  coutinucd  SO  as  to  avoid   frequent  adjourn- 


cutively. 


ments  after  a  short  attendance. 


Rules appii-        562.     Rulcs    137     (I)    and  138  (2)   shall  apply  to 

cable  to  /• 

references,     references. 

Reference  563.     A  reference,  unless  directed  to  be  prosecuted 

to  be  pro-      before   an  officer  or  a  referee,  may  be  prosecuted  before 
*^"    "         the  Judge  by  whom  it  was  ordered,  or  before  the  Judge 
for  the  time  being  exercising  original  jurisdiction. 

(1)  Rule  521,  supra.  (2)  Rule  522,  tupra. 
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564.  Unless  otherwise  directed,  a  reference,when  pro-  when  proao- 

cuted  before 

seeuted  before  the  Judge  exercising  original  jurisdiction,  the  Judge 
shall,   for   the   preliminary  directions  to  be  given  under  original 
rule  162  (1),  be  brought  on  before  him  after  the  ordinaiy 
business  in  chambers,   and  shall,   for   every  other  pur- 
pose, be  entered  in  the  peremptory  cause  list  of  the  day. 

565.  A  reference,  when  prosecuted  before  any  other  when  proee- 
Judge,  shall  be  entered  in  the  peremptory  reference  list,  any  other"* 
to    be  prepared    under  the  directions  of  the  Judge,  who  "  ^ 
shall  fix  the  time  and  place  for  holding  each  meeting. 

566.  Where   a  decree  or  order  directs  accounts  to  be  Books  of 
taken,  any    books   of  account    in   which   the   accounts  taken  as 
required   to   be   taken,  or  any  of  them,  have  been  kept,  ^denoe,^*^ 
shall,  unless  otherwise  ordered,  be  taken  as  prinid  facie  objSoS? 
evidence  of  the  truth  of  the  matters  therein  contained, 

witTi   liberty  to  the  parties  interested  to  take  such  ob- 
jections thereto  as  they  may  be  advised. 
See  the  Indian  Evidence  Act,  I  of  1872,  s.  34. 

567.  In  taking  any  account  directed  by  any  decree  or  Just  aUow- 

ances* 

order,  all  just  allowances  shall  be   made  without  any 
directions  for  that  purpose  in  such  decree  or  order. 

568.  When  the  party  prosecuting  a  reference  does  not  when  con- 
proceed  with  due  diligence,  the  prosecution  thereof  may  fwence  may 
be  committed  by  the  Judge  [or  officer]  to  any  other  party  toaSw 
having  an  interest,  either  as  a  party  to  the  suit,  or  as  a  ^*^*'^^* 
claimant  who  has  come  in  and  established  his  claim. 

569.  If  default   be   made  in  complying    with  rule  Application 
159  (2),  or  if,  at  any  stage  of  a  reference,  no  steps  shall  dismispedor 
be  taken  to  prosecute  it  for  thirty  days,  any  party  may  fo^want  of 
apply,  by  summons,  at  chambers,  that  the  suit  be  dismis-  p*"*^*^"  **^°" 
se4^^or   discontinued,  for  want  of  prosecution,  and  such 

(I)  Rule  549,  8upra,  (2)  Rule  546,  supra. 
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order  may  be  made  thereon  as  to  costs  or  otherwise  as  to 
Where  no       the   Judge  shall  seem  fit.     If  no  such  application  be 

ftpphcfttion, 

suit  to  be       made,  the   suit   shall,  at  the  end  of  fourteen  days  from 

struck  out  of  ,  , 

reference  list  the  time  of  such  default,  or  of  such  thirty  days,  be 
struck  out  of  the  genei'al  reference  list,  and  be  deemed 
to  have  been  abandoned. 

This  mle  provides  that,  when  default  is  made  either  in  taking 
the  necessary  steps  to  have  a  case  entered  in  the  reference 
list,  or  in  prosecuting  a  Ciise  after  it  has  been  entered  in  the 
list,  the  case  shall  be  struck  out  of  8uch  list,  and  be  deemed 
to  have  been  abandoned.  It  should  be  amended  by  substitu- 
ting the  words "  be  deemed  to  have  been  abandoned,  and,  if 
standing  in  the  general  reference  list,  be  struck  out  of  such 
list, "  for  the  words  "  be  struck  out  of  the  general  reference 
list  and  be  deemed  to  have  beei>  abandoned." 

An  ex  parte  order,  dated  17th  May,  1878,  for  permission  to 
leave  in  the  account  department  a  copy  of  a  decree  of  refer- 
ence,  which  was  sealed  and  filed  on  the  18th  of  December,  1^77, 
or  nearly  five  months  previously,  was  set  aside,  and  the  suit  was 
dismissed  for  want  of  prosecution  under  this  rule  (1). 

Effect  of  The   effect   of  striking   out    a  case   from   the  Reference   list, 

a  caro^from    1  i^  ^^^  to  put  an  end  to   the   suit,    which    continues    an    existing 
Wt.  "^^H  s"i^  s^  that  it  may  be  reconstituted  (2). 

Application  to      On   an  application  to  restore  a  suit  struck  out  from  the  Refer- 

^^       *    *     ence  list,  it  was  held   that  it    was  not   intended   by   the   legis- 

Art.i78Limi- lature   that  art,   178   of  the  third  division  of  the  schedule  in 

ion     c^.        ^1^^   Limitation   Act,  should   apply    to   every  applibation  to  thd 

Court   in   reference    to   its   own   List,  such  as    applications  tq 

transfer   a  case   from   one  List  to  another,  or  to  the  bottom  of  a  - 

'  1  List,  or   for  the  change  of  attorneys,  and  that  it   was   not  appli- 

*  cable  to  the  present  application  where  the  Court  was  ask^  to  dwil 

Mn  a  certain  way  with  a  pending  suit  (3). 

(1)  Suit  No.   467   of  \^1^,  JcettocldU  Kliettry  w.  Bunhoo  BibeCy  CJourt  Mimite- 

book,  June  28th,  1878,  White,  J»  . 

(2)  Oocool  Chunder  Oossamee  v.  Administrator-General^  I.  L.  R.  5  Cnl.  726. 

(3)  Oovind  Chunder  Oossamee  v.  Rungunmoney,  I.  L.  R.  6  Cal.  60. 
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A   case   struck  out   may   be  restored     after    the  lapse  of  3  When  restored 
years  on  sufficient  cause  being  shown,  as  that  there  was  an  appeal  of^^m. 
from   the    decree   and   that   after   the   disposal  of    the    appeal 
there  were  negotiations  for  a  settlement  (1). 

570.  No  case  struck  out   of  the    general    reference  Application 
^  list,  under  the   last  preceding  rule,  shall  be  afterwards  suit. 

restored,  except  upon  an  application,  to  be  made  by 
summons  to  all  parties,  and  upon  such  terms  and  condi- 
tions as  to  costs  or  otherwise  as  the  Judge  shall  direct.    Costs. 

This  rule,  too,  though  intended  to  apply  to  both  cases  of 
default,  applies  to  one  only.  The  words  "  no  case  deemed  to 
have  been  abandoned  under  the  last  preceding  rule  shall  be 
afterwards  entered  in  the  general  reference  list,"  should  be 
Substituted  for  the  words  "  no  case  struck  out  of  the  general 
reference  list  under  the  lastpreceding  rule  shall  be  afterwards 
restored." 

571.  A  list  of  references  of  every  description  which  are  General  list  of 
ripe  for  hearing  and  are  pending  before  the  Court  be  published, 
itself,  or  before  any  of  the  oflScers  of  the  Court,  or  any 

other  Commissioner  appointed  to  take  accounts  or  make 
enquiries,  shall  be  published  at  such  times  and  in  such 
manner  as  the  Judge  ordinarily  taking  motions  on  the 
Original  Side  of  the  Court  may  from  time  to  time 
determine. 

572.  The  printed  cause  Hst  for  each  day  shall  contain  a  Each  day's 

cause  list  to 

list   of  the   references    liable    to   be    heard  on  that  day  contain  list  of 
by  the  officers  before  whom  such    references   are    pend-  liable  for  that 

day. 

573.  Such  list  of  references  shall   be  divided  into  two  Divided  into 
parts,  the  first  of  sUch  parts  to  consist   of  references  of  encesandordi- 
an    urgent   nature   or  which    can  be  quickly  concluded,  °"^  ^  ^^^ 
and   t8    be    styled   "List    of  urgent   references;"   the 

Rules  571  to  588,  dated  8th  February,  1888- 

(1)  Suit  No  309  of  1881,   [Alangomonjiri  Dabee   V.   Sonamony  Dabee.     August 
3rd,  1886,  Pigot,  J.  ] 
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(second  part  to  consist  of  all  other  references  and  to  be 
styled  "  List  of  ordinarj^^references." 

Urgent  refer-       574.  Urgent  references  shall  include  the  following  :— 

ences  what  to  J         ^ — ";       " -~-   — *^ 

include.  J    Accounts  lu  mortgage  suits. 

Sales  by  the  Registrar. 

The  settlemeut  of  proclamations,  of  conditions  of  sale, 
or  of  conveyances. 

In(iuiries  under  section  297  of  the  Civil  Procedure  Code, 
or  under  section  90  of  the  Probate  and  Adminis- 
tration Act. 

Inquiries  as  to  what  would  be  proper  to  be  allowed  for 
maintenance  or  marriage  expenses. 

Inquiries  as  to  whether  proposed  terms  of  settlement 
would  be  for  the  benefit  of  a  minor. 
I   Reference   as   to  the  appointment  of  guardian,  and  such 
f         other  enquiries    and  references  as    may    be    deter- 
mined by  the  Court  or  a  Judge. 

575.  Any  Judge  sitting  On  the  Original  Side  may  order 
from  one  list  anv   particalar   reference   or   enquiry   to  be  transferred 

to  another.  ,  o. 

from  either  list  to  the  other.  Such  order  need  not  be 
made  in  Court,  but  may  be  made  upon  a  representation 
made  by  the  Registrar  or  other  officer,  or  Commis- 
sioner. It  shall  not  be  made  except  by  consent  or  on 
notice. 

No  reference        576.  No  reference  shall  be  placed  in  the  list   of  refer- 
Hst  untfl  ripe  enccs  for  the  day  unless  it  be  ripe  for  hearing. 

for  hearing. 

When  ordi-         577.  No  Ordinary  reference  shall  be  deemed  ripe  for 
to'be'^d^med  hearing  uu til  a  Judge,  or  the  officer  to  whom  the  matter 
in^    r  ear-  j^  referred,  has  certified  that  the  points   in  issue  have 
been  ascertained. 

578.  The  Registrar  or  other   officer  shall  at  the  com 
mencement  of  each  daily  sitting  hear  applications   with 
regard   to   pending   references,  and   shall  not  hear  any 
reference  until  such  applications  have   been   exhausted, 


Relerencei 
inuttferable 


Applications 
relating  to 
references 
when  to  be 
heard. 
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but  no  such  application  shall  be  made  or  heard  on  any 
day  after  the  heariug  of  references  have  been  com- 
menced. 

579.  The  oflScel*  or  Commissioner   shall  on  each  day,  Urgent  refer- 

,  ^  ences  to  b6 

in    the   first   place,  hear   in  order  the  urgent  references  heard  in  prio- 
on  his  list  for  the  day,  and  shall  then   proceed   to   hear 
in  order  the  ordinary  references  on  his  list  for  the  day. 

580.  Each  reference  shall,  unless  otherwise  ordered  Eachreference 
by  a  Judge,  be  taken  in  its  turn,  and  it  shall  be  conti-  initetum.  '. 
nued  de  die  en  diem  until  it  be  concluded. 

581.  No  reference  on  the  list  of  causes  for  the  day  shall  Postponement 
(without  leave  of  the  Court  or  a  Judge)   be   postponed,  ^     «'^°^ 
except   under  circumstances    which    would  justify   the  When  in  the 

,  i  J-  i       P  list  for  the 

postponement  or  adjournment  of  a  cause.  day. 

582.  References  not  on   the  list  of  causes  for  the  day  when  not  in 
can,   at  the   discretion  of  the   person   to   whom   they  day. 
have  been   referred,   be   postponed   or   adjourned,   but 
subject  to   the   control   or   orders  of  the  Judge  taking 
motions  on  the  Original  Side. 

583.  Any  Judge  sitting  on  the  Original  Side  may  by  By  the  Court 
an  order  in  Court  or  in  chambers  postpone  or  adjourn^* 

any  reference  pending  before  himself  or  before  any 
officer  or  Commissioner. 

5 §4.  When,  in  the  opinion  of  the  Judge  taking  mo-  References 
tions  on  the  Original  Side,  it  is  necessary  that  some  ^ed,  ^ 
or  all  of  the  references  pending  before  any  officer  of 
the  Court  or  Commissioner  should  be  heard  by  the 
Court  itself  or  by  some  other  oflBcer  or  Commissioner, 
such  Judge  may  re-call  such  references  into  Court  and 
any  time  make  such  order  as  may  be  necessary  for  the 
purpose  aforesaid,  or,  if  the  parties  should   consent   to 
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any  such  change,   he  may  make  such  order  without  re- 
calling the  reference  into  Court. 

Opinion  of  the      585.  The   Registrar,  or  other   officer  taking  a  refer-  ; 
obuinod  on     eucc.  may   at   any  time  pending  the  reference,  or  on  its  • 
pending* re-  conclusion,  apply  for  the  opinion  of  the   Court  on  any 
question   which  may  arise  in  the  reference,  and  for  such 
On  application  purpose  may  report   specially.     Such   special    reference 

Of  tne  rcieree* 

may  be  made  at  the  instance  of  either  of  the  parties,  , 
or  at  the  instance  of  the  officer  liiraself. 

onappiication      586.  In  casc  an  officer  refuse  or  decline  to  make  spe- 

of  any  party.  *■        • 

cial  reference  when  requested  by  a  party  so  to  do,  such  \ 
party  may  apply  in  Chambers  by  a  petition  on  notice  | 
to  the,  other  parties  ^o  the  reference,  for  an  order  re-  \ 
quiring  the  officer  to  report  specially.  \ 

CoBte.  The   Judge   may   in   his   discretion  make  such  order 

upon  such  terms  as  to  costs  and   otherwise  as  he   may 
think  6t. 

Rules  to  form      587.  Thcsc  rulcs  (l)  are  to  be  read  with  and  to    form 
c^giaai  side  part  of  the  general  rules  of  the  Original  Side. 

\vhentocome      588.  Thcsc  rulcs  (l)  shall  comc  into  Operation  ou  and 

intooperation.  ^^^^     ^j^^  j^^  ^^^  ^^  ^^^^^^j^  ^ggg 

Advertise-  589.     Evcry    advertisement   for    creditors,  or    other 

ment  for  .        .  1    •  •    1.  j.  •         j.y^       j  • 

claims.  person3  having  any  claim  upon,  or  mterest  in,   tne*  ells'* 

tribution  of  any  assets  to  be  administered  by  the  Court, 

which  shall  be  issued   pursuant  to  any  decree  or  order, 

shall,  direct  every  such  creditor,  or  other  persons,  within 

To  6x  time     a  time  to  be  thereby  fixed,  to  send  the  Registrar  his  name 

for^adjudica.    ^^^   addrcss   and   the   full  particulars   of  his   claim  or 

(1)  Kules  571  to  588. 
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interest,  and  a  statement  of  his  account,  and  the  nature 
of  the  security  [if  any]  held  by  himi  The  time  for 
adjudicating  on  the  claims  shall  be  fixed  by  the  advert 
tisement. 

590.  Every  such  advertisement  shall  be  prepared  by  By  whom  to 
the  party  prosecuting  the  reference,  and  shall  be  settled  aetSSTand' 
and  signed   by   the  Registrar,  and   published   in  such  **^" 
newspapers  as  he  shall  direct.  ' 

591.  No  creditor,  or  other  person,  need  make  any  Affidavit,  or 
affidavit  or  affirmation,  or  attend  in  support  of  his  cUiim^  of  claimant, 
unless  he  is  served  with  a  notice  requiring  him  to  do  Su?u*n^S. 
so. 

592.  Every  creditor  may  produce,  or  transmit  to  the  Creditor  to 
Registrar,  with  the  particulars  of  his  claim,  any  security  security, 
that  he  may  have,  or  shall  produce  the  same  at  such  time 

as  shall  be  specified  in  the  advertisement  for  th«t 
purpose,  being  the  time  appointed  for  adjudicating  on  the 
claims  \  and  every  creditor  shall  also,  if  required  by  notice  Notice  to 

i.         •    .   .  I         .  1       'A       •  1  11       »        creditor  to 

m  wntmg  to  be  given  by  the  Registrar,  produce  all  other  produce  other 
deeds  and  documents  necessary  to  substantiate  his  claim, 
at  such   time  as   shall  be  specified  in  such  notice,  being 
the  time  appointed  for  adjudicating  on  the  claims. 

593.  Every  person  claiming  as  heir-at-law,  devisee,^  Notice  to  beir- 
next-of-kin,    or   legatee,  shall,  if  required  by   notice  in  to  produce' 
writing  to  be  given  by  the  Registrar,  produce  any  pedi- oth^^f. 
gree  or  proof  mentioned  in  such   notice,  at  such  time  a^ 

shall  be  specified  therein. 

594.  In   case  any   creditor,  or  other  person,    shall  Disallowance 
neglect  or  refuse  to  comply  with  the  two  last  preced- pr^ng ° 
ing  rules,  ha  shall  not  be  allowed  any  costs  of  proving   ^'"* 

his  claim  unless  the  Judge  [or  officer]  shall  otherwise 
direct. 
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Adjudication 
upon  claiais. 


595.  At  the  time  appointed  for  adjudication  upon 
the  debts  or  claims,  the  Judge  [or  officer]  shall  take 
evidence  orally,  or  by  affidavit  or  affirmation,  of  the 
executor,  administrator,  or  other  accounting  party,  upou 
such  debts  or  claims,  and  may  therupon,  in  his  discre- 
tion, allow  any  of  such  debts  or  claims,  without  further 
proof,  and  may  direct  such  investigation  of  all  or  any 
of  the  debts  or  claims  not  allowed,  and  require  such 
further  particulars,  information,  or  evidence  relating 
thereto  as  he  may  think  fit,  and  may,  if  he  so  thinks  fit, 
require  any  creditor,  or  other  person,  to  attend  and 
prove  his  claim  or  any  part  thereof;  and  the  adjudica- 
tion on  such  claims  as  are  not  then  allowed  shall  be 
adjourned  to  a  time  to  be  then  fixed. 


Notice  of 
allowance  of 
claim. 


596.  Notice  of  the  allowance  of  claims  allowed 
without  proof  shall,  if  necessary,  be  advertised  under  the 
signature  and  directions  of  the  Registrar. 


Notice  to 
proye  claim. 


597.  Notice  shall  be  given  to  every  such  creditor,  or 
other  pei'son,  as  the  Judge  [or  officer]  shall  think  fit,  to 
attend  and  prove  his  claim,  or  such  part  thereof  as  is 
not  allowed,  by  ^  time  to  be  named  in  such  notice,  not 
being  less  than  seven  days  after  such  notice,  and  to 
attend  at  a  time  to  be  therein  named,  being  the  time  to 
which  the  adjudication  thereon  shall  have  been  adjourn- 
ed ;  and  in  case  any  creditor  shall  not  comply  with  such 
notice,  his  claim,  or  such  part  thereof  as  aforesaid,  shall 
be  disallowed. 


Notice  by  598.     A  noticc  to   be  given  under  rules   187  and  188 

prepared  and  (1),  and  the  last  two  preceding  rules,  shall  be  prepared  by 
"^  *  the  party  prosecuting  the  decree  or  order,  and   shall  be 

(1)  Rules  692  and  593,  mpra. 
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sighed  by  the  Registrar,    and  served  in  like  manner  as  How  served. 
process,  or  as  the  Judge  [or  officer]  shall  direct. 
See  rules  194  to  197,  supra, 

599.  Any  creditor,  or  other  person,  who  has  not  sent  Claims  may 
in  the  particulars  ot  his  claim  pursuant  to  the  advertise-  previous  to 
ment,  may  do  so  four  days  previous  to  any  day  to  which  adjudication. 
the  adjudication  is  adjourned. 

600.  No  claim  shall  be  received  after  tho  time  fixed  when  claim 
by  the  advertisement  [except  as  before  provided]    with-  received 
out   special    leave,   which  may   be  applied  for,  by  sum- special  leave, 
mens,  at  chambers,  at  any  time  before    the   distribution 

of  the  assets  to  be  administered,  and  may  be  granted 
upon  such  terms  and  conditions  as  to  costs  and  other- 
wise as  to  the  Judge  shall  seem  fit. 

601.  When  an  account  of  debts  is   directed    to    be  piaintiflP,  if  a 
taken,   the  plaintiflF,    if    a  creditor,  may  be  required  by  be  requ^rST^ 
any  party  having  an  interest  in    the  estate  to  prove  bis  ciaim^onthe 
debt   on    the   reference,    notwithstanding  that  he  may  '^'®''®°*®- 
have  already  given  such  proof  thereof  in  Court  as  to 
establish  his  right  to  the  decree.  . 

602.  Any  party  requiring  such  proof  unnecessarily  Costs,  if  proof 
may  be  ordered  to  pay  the  costs  thereof.  required. 

603.  Unless  otherwise   ordered,    creditors   shall    bei»ite»*«^on 

,     -  debts. 

allowed  interest,  in  respect  of  debts,  as  to  such  of  them 
as  carry  interest,  at  the  rate  at  which  they  respectively 
carry  interest,  to  the  date  of  proof,  and  subsequent 
interest,  at  the  rate  of  six  per  cent,  per  annum,  and  as 
to  all  others,  at  the  rate  of  six  per  cent,  per  annum  from 
th^date  of  proof. 

604.  Interest  shall  be  computed  on  legacies,    at   the  interest  on 

n  t  in  legacies. 

rate    of    six    per  cent,  per  annum,  from  the  end  of  one 
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Interest  on  a 

mortgage 

debt. 


Coets  of  A 
creditor 
being 
plaintiff] 

Of  other 
creditor. 


year  from  the  date  of  the  testator's  death,  unless  other- 
wise ordered,  or  a  different  rate  is  directed  by  the  will. 

605.  Unless  otherwise  ordered,  int^erest  shall  be 
conoputed  on  a  mortgage,  at  the  rate  mentioned  therein, 
until  the  end  of  six  months  from'  the  period  allowed 
fo7'  payment  by  sections  86y  88  or  92  of  the  Transfer 
of  Property  Act,  IV  of  1882,  or  until  the   end    of  any 

Ifurther  period  to  which  the  time  may  be  enlarged. 
jSuch  interest  shall  be  added  to  the  principal,  and  tbere- 
Jafter  interest  shall  be  computed  on  the  aggregate 
'^amount  at  the  rate  of  six  per  cent,  per  annum. 

This  rule  has  been  amended  by  the  substitution  of  the  words  in 
italics  for  the  previous  words  "  the  date  of  the  decree."  See  the 
two  last  rules  passed  under  section  104  of  the  Transfer  of 
Property  Act,  being  rules  476  and  477,  supra. 

As  to  the  rate  of  interest  to  be  allowed  on  a  mortgage  (1). 

606.  The  costs  of  a  creditor  who  is  plaintiff  shall 
not  be  added  to  his  debt,  but  shall  form  part  of  his 
costs  in  the  suit  (2).  The  costs  of  a  creditor  [other  than 
a  plaintiff]  of  establishing  his  claim  under  a  decree 
or  order  in  a  suit,  shall  be  added  to  the  amount  of  his 
claim. 

In  an  administration-suit,  if  after  allowing  for  the  plaintiifs 
costs  as  between  party  and  party  (3),  the  fund  be  insufficient  for 
the  payment  in  full  of  all  debts,  the  plaintiff,  as  between  himself 
and  the  other  creditors,  will  also  be  entitled  to  have  his  extra 
costs  as  between  solicitor  and  client  out  of  such  fund  (4). 

(1)  Hamettur  Koer  v.  Mahomed  Mehdi  Hossein  Khan,  I.  L.  U.,  26  Cal.  89  (P.  C). 

(2)  Flintoffy.  Haynes,  4  Hare,  309.         (3)  Sutton  v.  DoggeU,  3  Bea.,  9. 

(4)  Stanton  \.  Hatfield,  \  Keen,  368  ;  Tootal  v.  Spicer,  4  Sim.,  510;  Hood  v. 
Wilion,  2  Ru8.  and  M.,  687  ;  Btssett  v.  Burgrest,  23  Bea.,  278  ;  Ooldimiih  v. 
JiuMtdl,  5  De  G.  M.  and  G.,  647  ;  Thomas  v.  Jones,  1  Dr.  and  S.,  184  ;  6  Jur.,  N. 
S.,  391  ;  Hrodie  v.  Bolton,  3  My.  and  K.,  168  ;  Henderson  v.  Dodds,  L.  R,,  2  Eq., 
684,  V.  C.  K. 
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607.  If  after  payment  of  the  costs  of   the   suit,    the  Costs  of  proof 

•  /r»    •  1  ^* I  i  1     •     where  fund 

assets   are    insufficient   to    pay      the    creditors,    their  deficient, 
principal,    interest,    and   costs   of    proof,    in   full,    any 
dividend  ordered  to  be  paid  to  them  shall  be  computed 
on  the  total  amount  thereof,  including  the  costs. 

608.  A  claimant  who  fails  to  prove  his  claim  may  be  Costs  occa- 
ordered  to  pay  the  costs  occasioned  thereby.  unsucessfui 

609.  Summonses  under  rules  132  (1),    145    (2),    andForm* 
160  (3),  and  advertisements   under   rules   184  (4),   and 

191  (5),  and  notices  under  rules  186  (6),  187  (7),  188  (8), 
191  (5),  and  192  (9),  shall  be  in  the  forms  in  schedule 
A  (10),  with  such  variations  as  the  circumstances  of  the 
case  may  require. 

As  the  schedule  of  forms  contains  a  form  of  prcecipi  referred  to 
in  rule  206,  supiu,  this  rule  ought  to  be  amended  by  inserting 
at  the  commencement  thereof  the  words  "  The  prcecipi  under 
rule  215  and." 

Certificate  or  Report. 

610.  Unless  otherwise  ordered,  the  result  of  proceed-  CerUficate  or 
ings   had  on  a  reference  shall  be  stated  in  the  form  of  a 
certificate  or  report,  which  shall  be  drawn   up   in   para- 
graphs"; each  paragraph  being  numbered  so  as  to  corres- 
pond with  the   immbered   paragraphs   of  the  decree  or 

order. 

611.  The  certificate  or   report   shall    be   settled   on  To  be  settled 
notice  to  the  parties  who  have  appeared  on  the  reference. 

612.  On  the  certificate  or  report  of    a   Judge  being  judge's  cer- 
signed,  the  matter  to  which  it  relates  will  be  adjourned  rei^rt.*^*^ 
into  Court  for  final  disposal. 

(1)  Rule  516,  tupra,  (6)  Rule  591,  mpra 

(2)  Rule  533,  supra.  (7)  Rule  592,  mpra, 

(3)  Rule  547,  mpra.  (S)  Rule  593,  mpra, 

(4)  Rule  689,  mpra.  (9)  Rule  596  or  697,  supra. 

(5)  Rule  506,  supra.  (10)  Ap.  H.  No.  3  to  No.  9. 
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Application 
to  discharge 
or  vary. 


Officer's  cer- 
tificate or 
report. 

Application 
to  discharge 
or  vary. 


.-^ 


Or  for  fur- 
ther time. 


Questions  of 
law. 


Applicati(  n 
to  re-open 
certificate 
or  report 
after  it  has 
become  lind- 
ing. 

Rule  nitu 


613.  No  application  to  discharge  or  vary  a  Judge's 
certificate  or  report  shall  be  made,  except  with  the  per- 
mission of  the  Judge  who  signed  the  same. 

614.  A  certificate  or  report  of  an  officer,  unless  dis- 
charged or  varied,  will  bo  taken  as  conclusive  evidence  of 
the^facts  found  therein. 

615.  An  application  to  discharge  or  vary  a  certificate 
or  report  shall  be  made  by  motion,   upon   notice  to  be 

/  given  within  fourteen  days  from  the   date  of    the  filing 
J  thereof,  or  within  such  further  time  as  may  be    obtained 
I  for  that  purpose,  but  in  that  case  the  notice  shall  men- 
tion   that  it  has  been  given  with  the  leave  of  the  Court. 
An  application  for  further  tiui§  may  'be   made   by  peti- 
tion in  chambers  without  notice. 

See  rule  422,  8^Lpra.     Procedure  to  be  followed  (1). 

616.  When  the  facts  are  correctly  stated  in  a  certifi- 
cate or  report,  questions  of  law  may  be  raised  at  the  hear- 
ing of  the  suit  on  further  directions.  An  application  to 
jdischarge  or  vary  a  certificate  or  report  as  to  such  ques- 
tions need  not  be  made. 

617.  A  certificate  or  report,  after  it  has  become  bind- 
ing, will  not  be  re-opened,  except  on  the  ground  of  fraud, 
surprise  or  mistake,  or  such  other  special  ground  as  may 
be  allowed  by  the  Court.  For  this  purpose  an  application 
may  be  made  to  the  Court  for  a  rule  nisi,  which  may  after- 
wards be  made  absolute,  on  such  terms  and  conditions  as 
to  costs,  and  otherwise  as  to  the  Court  shall  seem  fit. 


Wheu  ca«e  to 
be  set  down 
for  further 
directions. 


618.  After  a  certificate  or  report  of  an  officer  has  be- 
come binding,  the  case  shall  be  set  down  in  the  pereriip^ 
tory  board  for  final  disposal. 

See  rule  273,  supra. 

(1)  Lutchmf  Narain  v.  ByjcmauUi  Lahia  and  others,  I.  L.  R.  XXIV  CaL  437. 


Digitized  by 


Google 


oniOfNAL  SlDte.  261 

lufimU  and  persons  pf  misound  mind  not  so  found  by 

inquisition. 
I      619.     Every   suit  on  behalf  of  an  infant  [or  a  person  infant,  or 
of  unsound  mind  not  so   found  by  inquisition]  shall    be  sound  mind, 
instituted    in    the  name  of  an  adult  person,  who  in  such  next  Mend, 
[suit  shall  be  called  the  next  friend  of  the  infant  [  or  per- 
[son  of  unsound  mind  ],  and  may  be  ordered  to  pay    any 
costs  in  the  suit  as  if  he  or  she  were  the  plajntiff.  Costa. 

See  Act  XIV  of  1882,  s.  440.  See  also  Beale  v.  Smith,  L.  R., 
9  Ch.,  85  ;  Half  hide  v.  Robinson,  L.  R,  9  Ch.,  373. 

These  rules  [  619  to  646,  except  rules  530,  531.  635,  638,  639, 
643,  and  a  part  of  636  ]  have,  with  some  important  modifica- 
tions, been  embodied  in  ss.  440  to  463  of  Act  X  of  1877,  which 
sections  [  except  450,  which  is  the  same  as  the  first  part  of  rule 
632],  would  seem  to  be  applicable  only  to  a  suit,  and  not  to  an 
application  unconnected  with  a  suit.    But  see  s.  647. 

By  rules  624  and  637,  a  mamed    woman    is   disqualified   from 

being  either  a  next  friend  or  guardian  ad  litem  but  by   the   Act, 

I  ss.     445   and   457,   a   married    woman,  though  disqualified  from 

being  a  guardian  ad  litem,  is  not  disqualified  from  being  a   next 

friend. 

(\  There  is  another  important  difference  between  the  rules  and 
the  Act.  The  former  apply  to  the  case  of  persons  of  unsound 
mind  not  so  found  by  inquisition,  and  therefore  under  no  legal 
guardianship.  The  latter  (s.  463)  applies  not  to  such  persons, 
but  to  persons  of  unsound  mind  adjudged  to  be  so  under  Act 
XXXV  of  1858,  or  any  other  law  for  the  time  being  in  force, 
and  placed  under  the  guardianship  of  a  committee. 

The  Code  of  Civil  Procedure,  referred  to  in  this  note  as  Act 
X  of  1877,  has  been  reproduced  as  Act  XIV  of  1882.  As  amend- 
ed by  the  Guardian  and  Wards  Act,  VIII  of  1890,  it  provides 
([last  paragraph  added  to  s.  440]  that  if  a  minor  has  a  guardian 
appointed  by  competent  authority,  a  suit  shall  not  be  instituted 
on  his  behalf  by  any  pei-son  other  than  such  guardian,  except 
with  the   leave  of  the  Court ;  and  that  [last  paragmph   added  to 

Roles  619  to  646,  dated  6th  January,  1874. 
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s.  446],  on  the  application  of  such  a  guardian,  a  next  friend  may 
be  removed.  It  also  provides  [last  paragraph  added  to  s.  443] 
that  the  guardian  of  a  minor  appointed  by  competent  authority 
should  in  a  suit  instituted  against  the  minor  be  appointed  his 
guardian  ad  litem,  unless  there  are  good  reasons  to  bo  record- 
ed, why  this  should  not  be  done. 

Plaint  filed         620.     If  R  plaint  be  filed  on  behalf  of  an  infant  [or  a 

without  next  n  i        •     i  /»  •     i  •  •   •   •      t 

friend,  to  be    person  01  unsound  mind  not   so  found   by   inquisitionj 
file.  j without  a  next  friend,  the  defendant  may  apply,  by  sum- 

Costa.  ^moiiSy  to  have  the  plaint  taken  off  the  file,  with  costs  to 

be  paid  by  the  attorney  by  whom  it  was  presented. 

See  Act  XIV  of  1882,  s.  442,  by  which  "  notice  "  is  substituted 
for  "  summons  " 


Application 
by  next 
friend  or 
guardian 
ad  litem. 


621.  Every  application  to  the  Court  on  behalf  of  an 
infant  [or  a  person  of  unsound  mind  not  so  found  by 
inquisition]  shall  be  made  by  a  next  friend,  unless  such 
infant  [or  person  ]  is  a  defendant,  in  which  case  it  shall 
be  made  by  a  guardian  ad  litem. 

See  Act  XIV  of  1882,  s.  441. 

Guardian  622.     Where  the  defendant  to  a  suit,   or   respondent 

ad  litem  tobe  ,...•  •    n      i     r  /»  i 

appointed  by  to  any  apphcatiou,  IS  an  mtant  [or  a  person  or  unsound 
^^  mind  not  so  found  by  inquisition  ],  the  Court  shall  ap- 
point a  proper  person  to  be  guardian  ad  litem  for  such 
infant  [  or  person  ]  to  put  in  the  defence  for  such  infant 
[ or  person ],  and  generally  to  act  on  such  infant's  [or 
person's  ]  behalf  in  the  conduct  and  nianagement  of  the 
case. 

See  Act  XIV  of  1882,  s.  443. 


Order  obtain- 
ed without 
next  friend 
or  guardian 
may  be  dis- 
charged. 


623.  Every  order  made  in  a  suit,  or  on  any  applica- 
tion before  the  Court,  in  or  by  which  an  infant  [  or  a 
person  of  unsound  mind  not  so  found  by  inquisition  ]  is 
in  any  way  concerned  or  affected,  without  such  infant 
[or  person]  being  represented  by  a  next  friend,  or  guar- 
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I  dian  ad  litem^  as  the  case  may    be,    may   be   discharged 
^with   costs,    to   be  paid  by  the  attorney  of  the  party  at  Costs. 
whose  instance  such  order  was  obtained,  if  such  attorney 
knew,  or  might  reasonably  have  known,  the  fact  of  such 
infancy  or  unsoundness  of  mind. 
See  Act  XIV  of  1882,  s.  444. 

624.  Any  person,  if  sui  jwis,  may  act  as  next  friend  who  eligible 

bO  be  next 

of  an  infant  [or  a  person  of  unsound  mind  not  so  found  friend. 
by  inquisition],  provided  his  or  her  interest  is  not  ad- 
verse to  that  of  such  infant  [or  person],  and  he  or  she 
is  not  a  defendant,  or  respondent,  or  a  married  tvoman. 
See  Act  XIV  of  1882,  s.  445,  from  which  the  words  in  italics 
in  this  rule  have  been  omitted.    See  note  to  rule  619,  supra, 

625.  If  the   interest  of  the  next   friend  of  an  infant  Next  friend 

removeable 

[or  a  person  of  unsound  mind  not  so  found  by  inquisition]  for  neglect  of 
is  adverse  to  that  of  such  infant  [or   person],  or  if  he  is  jng  adverse 
so  connected  with  a  defendant  or  respondent  whose  inter- '    ^ 
est  is  adverse  to  that  of  such  infant  [or  person],  as  to 
make  it  improbable   that  the  interest  of  such   infant  [or 
person]  will  be  properly  protected  by  him,  or  if  he  does 
not  do  his  duty,  or,  pending  the  suit  or  application,  ceases 
to  reside  within   the   British  territories  in  India,  or  for 
any  other  sufficient  cause,  application  may  be  made  on 
behalf  of  such  infant  [or  person] ,  or  by  a  defendant  or 
respondent,  hy  summons ,  to  be  heard  in  chambers,  for 
his  removal. 

See  Act  XIV  of  1882,  s.  446,  which  does  not  require  the  appli- 
cation to  be  by  summons  or  on  notice. 

626.  Unless  otherwise  ordered  by  the  Court  or  a  conditiona 
Judge,  a  next  friend  will  not  be  allowed   to  retire,  at  his  "LtfrLnri 
own  request,  without   first  procuring  a  fit  and    proper  ^f/w^  to 
person  to  be  put  in  his  place,  and  without  giving  security  ^^^^ 
for  the  costs  already  incurred. 

See  Act  XIV  of  1882,  s.  447. 
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ApplicaUon 
for  ^point- 
ment  of  new 
next  friend. 


Stay  of  pro- 
C(^ing8  on 
death  or 
removal  of 
next  friend. 


Who  may 
apply  for 
appointment 
of  new  next 
friend. 


A  next  friend,  unable  further  to  attend  to  the  suit  in  conse- 
quence of  ill  health  and  want  of  time,  obtained  leave  to  retire,, 
upon  entering  into  a  bond  with  a  surety  as  security  for  the  costs 
already  incurred  by  the  defendant.  The  costs  of  the  application 
was  ordered  to  be  paid  by  him.  This  order  was  afterwards 
varied,  on  notice,  and,  as/  varied,  was  to  the  effect,  that  upon 
the  present  next  frien(S  paying  the  plaintiff's  costs  already 
incurred,  and  upon  the  prdposed  new  next  friend  entering  into  a 
bond  for  payment  of  the  defendant's  costs  already  incurred,  such 
proposed  next  friend  be  appointed  the  next  friend  of  the  plaintiff, 
and  that  the  retiring  next  friend  (lo  pay  the  costs  of  this  appli- 
cation and  of  approving  the  said  bond  (1). 

The  proper  security  is  the  retiring  next  friend  and  a  respon- 
sible surety  in  a  sufficient  amount  (2). 

627.  The  application  for  the  appointment  of  a  new 
next  friend  shall  be  by  summons^  and  shall  be  supported 
by  affidavit,  showing  the  fitness  of  the  person  proposed, 
and  also,  unless  he  is  a  co-plaintiff  or  co-applicant,  verify- 
ing the  fact  that  he  is  not  interested  in  the  subject  of  the 
suit  or  application. 

See  Act  XIV  of  1882,  s.  447,  which  does  not  require  the  appli- 
cation to  be  by  summons  or  by  notice. 

628.  On  the  death  or  removal,  as  aforesaid,  of  a  next 
friend,  further  proceedings  shall  be  stayed  until  the  ap- 
pomtment  of  a  next  friend  in  his  place. 

See  Act  XIV  of  1882,  s.  448. 

629.  The  attorney  of  an  infant  [or  a  person  of  un- 
sound mind  not  so  found  by  inquisition]  may  apply  by 
summons,  for  the  appointment  of  a  new  next  friend, 
whose  fitness  must  be  verified  by  affidavit.  If  the 
attorney  of  such  infant  [or  person]  omits,  within  a  reason- 
able time  to  take  steps  to  get  a  new   next  friend  appoint- 

(1)  Suit  No.  310  of  1887,  Dijendronath  Bost  v.  Bhobhahiney  Z)OMef,  March  l»th 
1887,  TrevelyaD,  J.  ^ 

(2)  Payne  v.  Ztttfe,  16  Bea.,  563, 
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ed,  any  defendant,  or  respondent  to  any  application,  may 
apply,  by  summons,  to  the  attorney  of  such  infant  [or 
person]  for  the  appointment  of  one. 

See  Act  XIV  of  1882,  s.  449,  by  which  any  person  interested  in 
the  minor  or  the  matter  at  issue  may  apply  for  the  appointment 
of  a  new  next  friend. 

When  the  next  friend  of  an  infant  plaintiff  dies,  his  nearest 
paternal  relations  are  entitled  to  nominate  a  new  next  friend ; 
and"  their  nominee  may  obtain  an  order,  as  of  course,  for  the 
appointment  of  himself  as  next  friend,  and  for  changing  the 
solicitor  on  record.  In  such  a  case  the  order  appointing  the 
new  next. friend  need  not  be  supported  by  any  affidavit  as  to  his 
fitness.— raito^  v.  Talhot,  L.  R.,17  Eq.,  347. 

630.  On  the  appointment  of  a   new  next  friend,  his  Name  of  new 
name  as  such  shall    thenceforth   be  inserted   in  the  pro-  to  be  used  in 

I .  proceedingB. 

ceedmgs. 

Omitted  from  Act  XIV  of  1882. 

631.  Before  the  name  of  any  person  can   be  used  as  Written 
the  next  friend  of  an  infant  [or  a  person  of  unsound  mind  wtfOTn^xt 
not  so  found   by  inquisition],    he    must  sign   a  written 
authority  to  the  attorney  for  that  purpose,  which  autho- 
rity must  be  filed  in  the  Registrar's  oflfice. 

Omitted  from  Act  XIV  of  1882. 

632.  An  infant  plaintiff,  or  an  infant  not  a  party  to  couwe  to  be 
a  suit  on    whose  behalf  an    application   is    pending,    on  [nfLnT^Wn- 
eoniing  of  age,  must  elect  whether  he  will  proceed  with  the  ^nCon^m- 
suit  or  application.    If  he  elects  to  proceed  with  it,  he  shall  *"^  ^^  *^* 
obtain  an  order  discharging  the  next  friend,  and  for  leave 

to  proceed  in  his  own  name.     The  title    of  the   suit   or 
application  shall,  in  such  case,  be  corrected  so  as  to  read 
thenceforth  thus  :  **A.  B.,  late  an  infant,  by  C.    D.,    his 
next  friend,  but  now  of  full  age."  If  he  elects  to  abandon  when  sole 
the  suit  or  application,  he  shall,  if  a  sole  plaintiff  or  solcor^ie  * 
applicant,  obtain  an  order  to  dismiss  the  suit  or  applica-  *^^  *^ 

34 
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Coets,  tion,  on  payment  of  costs  by  himself.     In  either  case,  the 

application  may  be  made  by  petition  ex  parte  \9.x\d,  it  must 
be  proved  by  affidavit  that  the  late  infant  has  attained 
his  full  age. 

See  Act  XIV  of  1882,  ss.  450  to  453. 

When  infant        633.     An  infant  co-plaintiff  or  co-applicant,  on  cominor 
oroo-appii-     ot  age,  and  desirnig  to  repudiate  the  suit  or  application, 
hisfuUftge.    must  apply  to  have  his  name  struck  out  as  co-plaintiff  or 
co-applicant,  or  for    permission    to    withdraw    from   the 
application.     The  application  shall  be  by  summons  to  the 
next  friend,  as  well  as  to  the  defendant   or   respondent; 
and  it  must  be  proved  by  affidavit  that    the   late   infant 
CoBt«.  has  attained  his  full  age.     The    costs    of  all    parties  of 

such  application,  and  of  all  or  any  proceedings  there- 
tofore had  in  the  suit  or  matter,  shall  be  paid  by  such 
persons  as  the  Judge  shall  order. 

See  Act  XIV  of  1882,  s.  454,  by  which  a  minor  co-plaintiff, 
on  coming  of  age,  if  not  a  necessary  party,  may  be  dismissed,  or, 
if  a  necessary  party,  may  be  made  a  defendant. 

When  suit  or  634.  If  any  infant,  on  coming  of  age,  can  prove  to 
unreasonable  the  Satisfaction  of  the  Court  that  a  suit  or  proceeding 
instituted  in  his  name  by  a  next  friend  was  unreason- 
able or  improper,  he  may,  if  a  sole  plaintiff  or  sole 
applicant,  apply  to  have  the  suit  or  proceeding  dismiss- 
ed, or,  if  a  co-plaintiff  or  co-applicant,  apply  to  have 
his  name  struck  out  as  such  co-plaintiff  or  co-applicant 
The  application  shall  be  upon  notice  to  all  the  parties 
concerned  :  and  the  Court,  upon  being  satisfied  of 
such  unreasonableness  or  impropriety,  may  grant  the 
application,  and  order  the  next  friend  to  pay  the  costs 
of  all  parties  of  the  application,  and  all  or  any  of  the 
Coeto.  costs  of    all   parties  of  any  proceeding  theretofore   had 

in  the  suit  or  matter. 

See  Act  XIV  of  1882,  s.  455. 
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635.  An    infant,    on    coming  of    age,    will    not  be  Cannot 
allowed  to  appear  by  another   attorney,    unless    he   has  ney  without 
obtained  an  order  to  change  the  attorney. 

Omitted  from  Act  X  of  1877. 

An  application  by   a  defendant  on   coming  of    age  to  have 

» his   guardian   ad  litem  discharged  was  refused   with  costs,    the 

j  application  having  been  made  through  an  attorney  who   was   not 

'  the  attorney  on  record   (1).    This  rule  is   inapplicable  where   the 

guardian   cul   litem  is   an   attorney    and    acts    for    the    infant 

professionally.     In   such   a  case,  an  application  for  the  discharge 

of  the  guardian  ad  litem  was  made  successfully  through    another 

attorney  ;  but  provision  was  made    for  payment  of  the  guardian's 

costs,  such   as   an   attorney  would   be  entitled  to  who   acts   for 

himself  when  a   party   to   a  suit ;  (2),    that  is,  all  costs   except 

of  instructions  to  himself  (3). 

636.  An  order  for  the  appointment   of    a   guardian  AppUcation 
ad   litem  may   be   obtained    upon  petition  presentett»  TOnTof"* 
chambers   in   the   name   of    the    infant   [or  person    ofb^^^eof 
unsound   mind    not   so    found    by    inquisition].       The^l^n^ 
petition    must   be   supported    by   an  affidavit  verifying  ^^^ 
the  fact  that   the    proposed   guardian    has_  no_  jnterest 

in  the  matters  in  question  in  the  suit  or  application 
adverse  to  that  of  the  infant  [or  person  of  unsound 
mind],  and  that  he  is  a  fit  and  proper  person  to  be 
appointed  ;  and  it  must  also  he  proved  by  the  affidavit 
of  a  medical  man,  or  other  person  qualified  to  give 
the  evidence,  that  the  person  who  is  said  to  be  of  un- 
soiind  mind  is  actually  in  that  condition,  and  incapable 
of  talcing  care  of  his  own  affairs,  or  of  understanding 
the  purport  or  nature  of  the  suit  or  application,  or  of 
defending  or  answemng  the  same. 

(1)  Huridasa   MiUer    v.   Amritolall    Mittcr,     [Suit  No.    296     of    1879],   order 
dated  June  20th,  1883,  Norris,  J. 

(2)  Monmohiney   Dassce   v,   Annodaprosad  Dcy,   [Suit   No.    119  of  1880],  order 
dated  March  19th,  1888,  Trevelyuo,  J. 

(3)  Marshall,  237. 
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Who  may  be 
guardiMi. 


Anignmeut 
of  guardian 
at  instance 
of  plaintiff. 


Appearance 
by  infant 
or  person 
of  unsound 
mind. 


Guardian  not 
to  be  assign- 
ed at  instance 
of  plaintiff 
without 
notice. 


See  Act  XIV  of  1882»  s.  456,  from  which  the  woi-ds  in  italics 
in  this  rule  have  been  omitted. 

637.  A  co-defendant  or  co-respondent,  if  sui  jwis, 
may  be  appointed  guardian  ad  litems  if  he  has  no  ad- 
verse interest ;  but  neither  a  plaintiff,  nor  a  party 
applicant,  nor  a  married  woman,  can  be  appointed. 

See  Act  XVI  of  1882,  s.  457  ;  and  note  to  rule  619,  sxipra, 

638.  If  no  application  for  the  appointment  of  a 
guardian  ad  litem  be  made  on  behalf  of  a  defendant  [or 
respondent  to  any  application]  who  is  an  infant  [or  a 
person  of  unsound  mind  not  so  found  by  inquisition], 
the  plaintiff^  or  applicant,  may,  if  default  be  made  by  the 
defendant  [or  respondent]  in  appearing  to  the  suit,  or 
answering  the  application,  apply,  by  summons  at  cham- 
bers, that  a  guardian  ad  litem  may  be  appointed,  and  the 
Judge,  on  being  satisfied  that  such  defendant  [or  res- 
pondent] is  an  infant  [or  a  person  of  weak  or  unsound 
mind  not  so  found  by  inquisition],  so  that  he  is  unable 
of  himself  to  protect  his  interests  in  the  suit  or  appli- 
cation, may  assign  a  guardian  of  such  defendant  [or 
respondent]  by-  whom  he  may  appear  to  and  defend  such 
suit,  or  answer  such  application. 

Omitted  from  Act  X  of  1877. 

639.  No  such  order  is  to  be  made,  unless  it  appears 
to  the  Judge,  on  the  hearing  of  the  application  for  the 
appointment  of  a  guardian  ad  litems  that  a  copy  of  the 
suittRiOUS  (I )  was  duly  served,  and  that  notice  of  such  ap- 
plication was,  after  the  time  within  which  the  defendant 
or  respondent  was  required  to  appear  or  answer,  and  at 
least  four  clear  days  before  the  hearing  of  such  appUca- 
tion,  served  upon  the  person  with  whom  or  under  whose 
care  such  defendant  or  respondent  was  at   the   time   of 

(1)  That  ia  the  summons  to  appear  and  answer. 
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serving  the  summons  ;  and  in  case  of  such  defendant  or 
respondent  being  an  infant  not  residing  with,  or  being 
under  the  care  of,  his  father  or  guardian,  that  notice  of 
such  application  was  also  served  upon  the  father  or 
guardian,  if  any,  of  such  infant,  unless  the  Court  or  a 
Judge,  at  the  time  of  hearing  the  application,  shall  think 
fit  to  dispense  with  such  last  mentioned  service. 
Omitted  from  Act  X  of  1877. 

See  Sureth  Chunder  Wum  Chowdhury  v.  Juggut  Ohunder  Deb,  I.  L.   R.  XIV 
Cal.  204,  F.  B. 

640.  If  the  guardian  ad  litem  dies  pending  a  suit,  or  on  d«ith  of 
pending  an  application    made   against   an  infant    not    a  Sew  guardian 
party  to  a  suit,  a  new  guardian  must  be  appointed  in  his  e<^.    *^^*"  * 
place,  in  the  same  manner  as  the  original  guardian,   and 

upon  similar  evidence. 
See  Act  XIV  of  1882,  s.  459. 

641.  If  the  guardian  ad  litem  of  an  infant  defendant  Guardian 
or  respondent  does  not  do  his  dut3%    or   other   suflScient  ^edtor 
ground   be  made  to  appear,  the  Court  may  remove  him^  dS!y7&^ 
and  may  order  him  to  pay  such  costs  as  may  have  been  coats. 
occasioned  to  any  party  by  his  breach  of  duty. 

See  Act  XIV  of  1882,  s.  458. 

i       642.     When  the  enforcement  of  a  decree  is  applied  for  Execution  of 
J  against  the  heir  or  representative,  being  an  infant  [or   anS^uT      ! 
;  person    of  unsound   mind   not   so  found  by  inquisition],  ^*^"^- 
i  of  a  deceased  party,  a  guardian  ad  litem  of  such   infant 
[or  person]  must  be  appointed,  and  a  notice,  similar  to 
that  issued  under  s.  216  of  Act   VIII   of  1859,    must 
be  served  on  such  guardian. 

See  Act  XIV  of  1882,  s.  460,  which  requires  notice  to  be 
given  of  the  application,  instead  of  notice  similar  to  that  mention- 
ed in  this  rule. 
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Day  to  show  y     643.     Where   any   decree   is    made  against  an  infant 

cause  Dot  to   (j    «      j  ,   "^ —    -      -  .    -^        -      o  •  --'■■* 

be  given.      I  defendant,  no  aay  to  show  cause  will  be  given,  unless  the 
Court  or  a  Judge  shall  otherwise  order. 

Omitted  from  Act  X  of  1877. 


Receiver  to  ^      644.     Where  a  decree  or  order,  not  solely  for  costs  of 

obtain  pay-  •       i  i  ^      ^ 

mentor         suit,  has  bccn  made  by  the  Court,  under  which  any  sum 

poeaession  , 

under  decree  of  money  or  any  other  thing  shall  be  payable  to  or 
favor  of  receivable  by  an  infant  [or  a  person  of  unsound  mind  not 
person  of  SO  found  by  inquisition],  every  such  sum  of  money  or 
mind!"  thing  shall,   unless   the  Court  shall  otherwise  order,  be 

paid  or  delivered  to  the  Receiver  of  the  Court,  whose 
duty  it  shall  be  to  receive,  or  realize,  or  obtain  posses- 
sion of,  and  hold  the  same  on  behalf  of  such  infant  or 
person  of  unsound  mind. 

Omitted  from  Act  X  of  1877. 

See  the  Code  of  Civil  Procedure,  s.  461,  substituted  for  the 
original  s.  461  by  s.  53D  of  the  Guai-dian  and  Wards  Act,  VIII  of 
1890. 


No  money  to       645.     No  sum  of  money  or  other   thing    shall    be  re- 

by^r        ceived  or  taken  by  a  next  friend  or  guardian    on    behalf 

^ardiTu        of  an  infant  [or  a  person  of  unsound  mind  as  aforesaid], 

Tf  c^urtjand  ^*  ^"7  ^^^^  before  decree  or  order,  unless  he   shall  first 

S^°fty.        ^^^®  obtained  the  leave  of  the   Court,  and    shall   have 

given   security   to   the   satisfaction  ot  the  Court,  or  the 

Registrar,  that  the  money  or  other  thing  to  be  received 

or  taken  by  him  shall  be  duly  accounted  for  to,  and  held 

for  the  benefit  of,  such  infant  [or  person]. 

This  rule,  without  the  words  in  italics,  was  inserted  in  Act  X 
1877  as  s.  461.  See  s.  461  in  the  present  Code,  substituted  for  the 
original  s.  461  by  s,  53D  of  the  Guardian  and  Wards  Act,  VII  of 
1890. 
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646.     Every  next  friend  or  guardian  is  hereby  strict-  No  compro. 
ly  prohibited  from  entering  into  any*^7igre(miimt  or  com- wend  ^"^^^ 
promise  6nT)ehalf  dfaninlant'^or  a  person   of  unsound  w'^rhoiueave 
mind  as  aforesaid],  and  from  doing  any  act  by  wliich  the  ^^  ^*^"'^*^' 
interest  of  such  infant  [or  person]  may  or  can  be  affect- 
ed,  without  the  leave  of  the  Court  to  be  applied  for  on 
petition.     Any  such  agreement  or  compromise   entered  Such  compro- 
in to  without   the  leave  of  the  Court,  shall  be  voidable  abTe/''*'*' 
against  all   parties   other   than  the  infant  or  person   of 
unsound  mind. 

See  Act  X  of  1877,  s.  462. 


Rales  mulej^  Section   4,   Clmise  (C),  of   the    Powers   of 
Attorney  Act,  VII  of  1882. 

647.  The  Registrar  on  the  Original  Side  shall  have  Registrar  to 
the   custody   of  all  instruments  deposited  in  this  Court  ofTn^stT^u^^ts 
under  section  4,  clause  (a),  of  Act  VII  of  1882.  oMsst'^^^ 

648.  A  register  of  all  such  documents  shall  be  kept.  Register  to 
under  the  following  headings  :—  ^  ^^^^' 

1.  Description  of  document.        3.  By  whom  deposited. 

2.  Date.  4.  When  deposited. 

The   following  fees     shall   be   taken   by    means  of   Court-fee  Fees. 
stamps  under  section  4,  clauses  ji},  (6),  and  (c)  : — 

For  filing  and  registering  every  power,  and   filing   every   other 
document,  Rs.  2. 

For  a  certified  copy — 

When  the  copy  is  presented  by  the  party,  at  2  annas  per   folio. 

When  the  copy  is  prepared  in  the  office,  at  4  annas  a  folio. 

For  searching  and  inspecting  each  set  of  documents,  8  annas. 

Rules  1  and  2,  passed  with  effect  from   16th   April,   1884,  and   published  in   the 
CaleuUa  OazeUe,  2l8t  May,  1884, 
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Money  Rules. 

Rules  repeal-  649.  It  is  Ordered  that  the  Money  Kules  now  in 
force,  and  the  rules  of  22nd  December,  1847,  and  rules 
58  and  59  of  the  rules  of  7th  of  February,  1866,  be,  and 
the  same  are,  hereby  repealed.  And  it  is  ordered  that 
the  following  rules  (I)  be  read  and  passed  as  the  rules 
and  orders  of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  to  take  effect  from  the  1st  day  of 
December,  1875  : — 

(Accountant-general's  Oppice.) 

Deposita  mth      650.     All  sums  of  moucy  and  securities    for   money 

ant-Generai     uow  in  dcposit  in  the  Bank  of  Bengal  in    account   with 

^tra^^o  be  the  Accountant-Gcncral  of  the  Court,  as  also  in  account 

to  ^e^comp.  with  the  Registrar  of  the  Court  in  its  Original  Jurisdic- 

^oik^^  tion  [not  being   deposits  on    account  of  sales   by   that 

oounte.  officer],  shall  be  transferred  to  the    Comptroller-General 

of  Accounts  for  the  time  being   of  the   Government  of 

India,   and  the   Secretary  and  Treasurer   for  the  time 

being   of  the  Bank   of  Bengal,  with  the  privity  of  the 

Accountant-General  of  the  Court,  to  the  credit  of  the 

several   causes   or   matters   to  the  credit  of  which  they 

respectively  now  stand. 

Monejr,or  651.     Exccpt  as  provided  in  rulcs  21   and  22   (2),  all 

m^ney'tobe  sums  of  moucy,  or  securitics  for  money,  ordered  to  be 
^redLlo*  paid  or  delivered  into  Court  on  account  of  any  cause  or 
^°"^*^'  matter,  shall  be  paid,  or  endorsed  and  delivered,    to  the 

Comptroller-General  of  Accounts  for  the  time  being  of 
the  Government  of  India,  and  the  Secretary  and  Trea- 
surer for  the  time  being  of  the  Bank  of  Bengal  (or  such 

(1)  Rules  651  to  704. — These  rules  are  by  rule  18  of  the  rules  under  s.  104  of 
the  Transfer  of  I^roperty  Act,  IV  of  1882,  being  rule  474  supra^  made  applicable,  as 
far  as  may  be,  to  the  payment  of  money  into  Court  and  out  of  Court  under  the 
last-mentioned  rules. 

(2)  Rules  670  and  671. 


Digitized  by 


Google 


ORIGINAL  SIDE.  278 

officer  or  officers  as  shall  for  the    time    beins:    have    the 
custody  of  the  fuads  of  suitors,  hereinafter  mentioned  as  Accounts  to 
"such   officer  or  officers  as   aforesaid"),  and   shall  be  the Bank'^*! 
entered  in  books  to  be  kept  for  Ihat  purpose  by  the  Bank     °^' 
of  Bengal  (or   such   officer   or  officers   as  aforesaid)  in 
account  with  the  A-Ccountant-General  of  the  Court :  and  ami  by  the 
books  containing  full  and  minute  statements  of  the   ac-  General. 
counts  in  each  cause  or  matter  shall  be  kept  and  carried 
OD  by  the  Accountant-General  of  the  Court  at  his  office. 
See  rules  318,  319  and  320,  supra. 

652.  Upon  all    securities    for    money   brought    into  Name  of 
Court  on  account  of  any  cause  or  matter,  or  purchased  ^d^W  on 

•xi_  •      n\         L.  i.      c  J.J.        Recurities. 

With  money  m  Court  on  account  of  any  cause  or  matter, 
the  name  of  such  cause  or  matter  shall  be  endorsed. 

653.  Except  as  provided  in  rules  21  and  22  (1),  the  Accountant- 
Accountant-General  of  the  Court  shall  not  meddle  with  ^  m^iT^ 
the  actual  receipt  of  any  money,  or  securities  for  money,  bit  o!"y*to 
ordered  to  be  paid  or  delivered  into  Court  on  account  of  ^p^' 
any  cause  or  matter,  but  shall  only  keep  such  accounts 

as  aforesaid. 

654.  The  Accountant-General  of  the  Court  shall  be  Extent  of 
responsible  for  any   loss  that  may  be  incurred  by  his  of  the%*-*  ^ 
wrongful  or  neglectful  keeping  of  the  accounts,   or  by  oeTeraU 
any  variance  in  his  certificates,  cheques,  or  drafts,  from 

the  decrees  or  orders  in  respect  of  which  they  are  given, 
or  by  his  delivering  such  certificates,  cheques,  or  drafts 
to  other  than  the  proper  persons,  or  for  any  other  thing 
which  by  him  may  be  done  or  ordered  contrary  to  the 
intent  and  meaning  of  any  decree  or  order  of  the  Court, 
of  which  he  shall  have  had  notice.  Save  as  aforesaid, 
the  Accountant-General  of  the  Court  shall   not  be  res- 


(1)  Rules  670  and  671,  jw«^ 

36 
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ponsible  for  anj^  money,  or  securities  for  tnoney,  not 
actually  received  by  hirn  (1). 

In  (MM  of  655.     Whenever  the  Accountant-General  of  the  Court 

doubt,  the 

Accoununt-    shall  entertain  doubts  as  to  the  true  intent  and  meaning 

Qeneral  may  ^ 

require  appii-  of  any  dccrce  or  order  under  which  he  shall   be  called 

catioD  to  be  .  i  •        i     n  i       i 

made  to  a  upon  to  act  in  pursuaucc  ot  these  rules,  it  shall  be  law- 
ful for  him,  before  issuing  a  certificate,  or  cheque,  or 
draft,  to  any  person  or  persons,  to  require  such  person 
or  persons  to  apply  to  tlie  Court,  or  the  ittings  Judge 
in  chambers,  for  the  purpose  of  obtaining  directions 
respecting  the  same. 

Security  to  656.     No  person  shall  be  admitted  into  the   office  of 

be  given  by 

the  Account-   the  Accountant-Genoral  of  the  Court  until  he  shall  have 

aiit-General.  ,  ,  ,  ,  ^^    •    /• 

entered  into  a  bond,  with  sufficient  sureties,  to  the  Chief 
Justice,  in  the  penalty  of  Rs.  50,000,  conditioned  for  the 
due  execution  of  his  office. 

Theaame  657.     The  Accountaut-Geueral  of   the   High   Court 

officer  to  be 

Accountant-    shall  also  be  the  Accountant-General  of  the  Insolvent 

General  of 

the  High  (JoUrt. 

Court  and  of 

the  Insolvent 

Court. 

Investment  658.  Uulcss  otherwise  ordered,  whenever  any  cash  in 
ceeding  dcposit  in  the  Bank  of  Bengal  [or  with  such  officer  or 
officers  as  aforesaid],  on  account  of  any  cause  or  matter, 
shall  exceed  Rs.  600  over  and  above  what  may  be  re- 
quired for  periodical  or  other  paynients,  the  Comptroller- 
General  of  Accounts  for  the  time  being  of  the  Govern- 
ment of  India,  and  the  Secretary  and  Treasurer  for  the 
time  being  of  the  Bank  of  Bengal  [or  such  officer  or 
officers  as  aforesaid],  shall,  under  the  direction  and  with 
the  privity  of  the   Accountant-General  of  the  Court, 

(1)  Under  an  arrangement  with  the  GoTernment,  entered  into  in  1865,  the  Bank 
of  Bengal  has  the  custody  of  the  funds  of  suitors  as  the  bankers  of  the  Court,  the 
Qovernment  being  responsible  for  the  safe  custody  of  such  funds. 
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invest  the  same  in  the  purchase  of  loan    acknowledg- 
ments, or  promissory  notes  of  the  Government  of  India* 
See  rule  432,  supra. 

659.  The  Comptroller-General  of  Accounts  for  the  Securities  in 
time  being  of  the  Government  of  India,  and  the  Secre-  invited  to^L 
tary  and  Treasurer  for  the  time  being  of  the  Bank  ofeachcauael 
Bengal   [or   such    officer   or   officers  as  aforesaid],  upon 
investing  any  money  in  the  purchase  of  loan  acknowledg- 

!nientus  or  promissory  notes  of  the  Government  of  India, 
on  account  of  any  cause  or  matter,  shall  cause  the  same 
to  be  entered  in  the  books  kept  by  the  Bank  of  Bengal 
[or  such  officer  or  officers  as  aforesaid]  in  account  with 
the  Accountant-General  of  the  Court,  to  the  credit  of 
such  cause  or  matter,  and  shall  specify  the  number, 
dates,  and  nominal  value  of  such  securities. 

660.  The  Comptroller-General  of  Accounts  for  the  interest  on 

BQCtlritififl  to 

time  being  of  the  Government  of  India,  and  the  Secretary  be  drawn  and 
and  Treasurer  for  the  time  being  of  the  Bank  of  Bengal 
[or  such  officer  or  officers  as  aforesaid],  shall  receive  all 
interest  accruing  upon  the  securities  for  money  in  deposit 
in  the  Bank  of  Bengal  [or  with  such  officer  or  officers  as 
aforesaid]  on  account  of  each  and  every  cause  or  matter, 
and,  after  deducting  therefrom  the  commission  of  the 
Accountant-General  of  the  Court,  shall  enter  the  same  in 
the  account  of  such  cause  or  matter. 


661.     In  respect  of  the  funds  of  suitors,  the  Bank  of  Bank  of  Ben- 
Bengal  shall  be  entitled  (I)  to  charge  fees  on  the  follow- ^' ^^^^'^^^ 
ing  scale : — 

(I.)  On  buying  and  selling  securities — J-  per  cent. 

(2.)  On  drawing  and  paying  interest — |-  per  cent. 

(3.)  On  delivery  of  securities — ^  per  cent. 

(1)  See  letter  from  the  Government  of  India,  Financial  Department,  to  the 
Court,  No.  688,  dated  16tU  February,  1866,  and  the  correspondence  therein 
referred  to. 
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(4.)  On  transfer  made  under  order  of  Court — 8  annas 
per  note  on  notes  of  less  than  Rs.  1,000,  and  Re.  1  per 
note  on  all  other  notes. 

(5).  On  transfer  to  new  loan,  consequent  on  discharge 
of  loan — Re.  I  per  1,000. 

Mode  of  pro-  662.  Exccpt  as  provided  in  rules  21  and  22  (I),  when 
bringing  a  decree  or  an  order  is  made  for  the  payment  of  money,  or 
securities  for  delivery  of  securities  for  money,  into  Court,  a  copy  thereof, 
Oouru  "^  countersigned  by  a  Judge  of  the  Court,  shall  be  obtained 
from  the  Registrar's  office,  and  carried  to  the  Accountant- 
General  of  the  Court  by  the  person  or  persons  by  whom 
A  copy  of       such  payment  or  delivery  into  Court  is  to  be  made.  The 

decree  or 

order  to  be     Accountant-Gcneral,  on  such  copy  being  produced  to  him, 

^  by  Judge,  shall  cutcr  the  same  in  his  books,  and  shall  mark  "intra- 

tur  "  at  the  foot  of  such  copy,  and    subscribe   his   name 

thereto,  and  shall,  by  a  certificate  or  draft  under  his  hand, 

specify  the  date  of  the  decree  or  order,  and  the  particulars 

And  produc-   of  the  moucy,  or  securities  for  money,  to  be  paid  or  deli- 

ed  to  the 

Accountant-  vcrcd  thereunder,  and  the  name  of  the  cause  or  matter 
to  the  account  of  which  the  same  is  to  be  placed.  He 
shall  then  deliver  such  certificate  or  draft,  with  the  copy 
of  the  decree  or  order,  to  the  person  or  persons  aforesaid, 

And  with  hie  who  shall  take  the  sauic,  together  With   the   money,   or 

certificftte  oi* 

draft  deliver-  sccuritics  for  money,  specified  in  such  certificate  or  draft, 
Bank  of  Ben-  to  the  Bank  of  Bengal  [or  such  officer  or  officers  as  afore- 
vdtir^e  ^^  said].  The  Secretary  and  Treasurer  of  the  Bank  of 
securfti^'^for  Bengal  [or  such  officer  or  officers  as  aforesaid],  upon 
^^^^^'  examining  such  certificate  or  draft,  and  the  copy  of   the 

decree  or  order,  and  receiving  the  said  money,  orsecurities 
for  money,  shall  deliver  a  receipt  for  the  same  in  dupli- 
cate,   signed  with  his  hand,  specifying  the  particulars  of 

(1)  Rule«  670  and  671,  post. 
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the   money,  or  securities  for  money,  so  received,  to  the  Bank's  re- 
person  or  persons  aforesaid,  who  shall  carry  one  of  such  filed  with  the 
receipts  to  the  Accountant-General  of    the    Court,    and  o^^i*" 
that  oflScer  shall  make  an  entry  in  his  books,  and  file  the 
same  in  his  office  as  of  record. 

663.     Except  as  provided  in  rules  22  and  23  (1),  when  Mode  of  pro- 
a  decree  or  an  order  is  made  for  the  payment  or  delivery  takmg^mo- 
of  money,  or  securities  for  money,  out  of  Court,  a  copy  m^\^ 
thereof,   countersigned  by  a  Judge  of  the  Court  shall  be  Tcourt!*^ 
obtained  from  the  Registrar's  office,  and  carried   to   the 
Accountant-General  of  the  Court,  by  the  person  or  per-  a  copy  of 
sons  to  whom  such  payment  or  delivery  is  to   be   made,  ord^tobe 
The  Accountant-General,  on  such  copy  being  produced  to  ed"by'a'judge, 
him,  shall  enter  the  same  in  his  books,  and  mark  "  intra- 
tur  '*    at   the  foot  of  such  copy,  and  subscribe  his  name 
thereto,  and  shall,  by  a  certificate  or  draft  under  his  hand,  And  produc- 
specify  the  date  of  the  decree  or  order,  and  the  particulars  Accoununt- 
of  the  money,  or  securities  for  money,  to  be  paid  or  deli-  ^"®"^*' 
vered  out  thereunder,    and    the   name   of  the   cause   or 
matter  in  which  the  decree  or  order  has  been  made,  and 
enter  such  certificate  or  draft  in    his   books.     He   shall 
then,    having   satisfied  himself  as  to  the  identity  of  the 
person  or  persons  to  whom  payment  or   delivery   under 
the    decree   or   order   is  to  be  made,  and  upon  a  proper 
receipt  being  given  to  him,  deliver  his  certificate  or  draft,  And  with  hia 
with  the  copy  of  the  decree  or  order,  to  such  person  or  draft  deliver- 
persons,  who  shall  take  the  same  to  the  Bank  of  Bengal  Bank  of* 
[or  such  officer  or  officers  as  aforesaid],  and    shall,    upon  ' 

receiving  the  money,  or  securities  for  money,  specified  in 
such  certificate  or  draft,  give  a  receipt  for  the   same   to  These,  with  a 
the  Bank  of  Bengal  [or  such  officer  or  officers  as  afore-  the  amount, 
said],    which  decree  or  order,  certificate  or  draft  and  re-  dentautho- 

rity  for  pay- 
(1)  Rules  671  and  672,  pott,  m«nt. 
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ceipt  shall  be  a  sufficient  warrant  and  authority  to  the 
Bank  of  Bengal  for  paying  or  delivering  the  money,  or 
securities  for  money,  specified  in  such  certificate  or  draft, 
as  also  for  writing  off  the  same  from  the  account  kept  by 
him  with  the  Accountant-General  of  the  Court. 

Periodical  664.     When  periodical  payments  are  directed  to  be 

made  out  of  any  fund  in  Court,  the  procedure  prescribed 
by  the  last  preceding  rule  shall  be  followed  with  respect 
to  the  first  of  such  payments.  Every  payment  after  the 
first  shall  be  made  as  follows : — Upon  the  application  of 
the  person  or  persons  entitled  to  such  payment,  the  Ac- 
countant-General of  the  Court  shall  issue  a  cheque  or 
draft  for  the  amount  upon  the  Comptroller-General  of 
Accounts  for  the  time  being  of  the  Government  of  India 
and  the  Secretary  and  Treasurer  for  the  time  being  of  the 
Bank  of  Bengal  [or  such  officer  or  officers  as  aforesaid], 
in  favour  of  such  person  or  persons  ;  and  the  Secretary 
and  Treasurer  of  the  Bank  of  Bengal  [or  such  officer  or 
officers  as  aforesaid]  in  every  such  case  shall  take  and 
keep  the  cheque  or  draft,  and  pay  the  amount  specified 
therein  without  requiring  the  production  of  any  further 
copy  of  the  decree  or  order  under  which  such  payment 
is  to  be  made,  or  any  other  document. 

Copy  of  de-        665.     An  office  copy,  countersisfned  by  a   Judffe,  of 

cree  or  order  . 

affectiDg  aoy  evcry  decrcc  or  order  affecting  any  payment  by  any  pre- 
previousiy      vious  decrcc  or  order  directed  to  be   made   out   of  any 

directed  to  be  «  , 

produced  to    tund  in  Court,  shall  be   obtained   from    the   Registrar's 

Accountant-        /v»        i  »  •  i  -i  i         i 

General  officc  by  the  person  or  persons  mterested,  and  produced 
to  the  Accountant-General  of  the  Court,  and,  after  the 
same  shall  have  been  entered  in  his  books,  shall  be  taken 
and  delivered  to  the  Secretary  and  Treasurer  of  the 
Bank  of  Bengal  [or  such  officer  or  officers  as  aforesaid} 
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666.  Every  sum  retained  in  cash  to  meet  any  periodi-  when  sums 
eal  payments,  unless  claimed  and  taken    out  within    six  periodical 
months   of  its   being   so  retained,  shall,  when  the  same  tobeinv»8t- 
shall  exceed  Rs.  600,  be  invested  under   the    provisions 

of  the  9th  (  1  )  of  these  rules. 

667.  For  the  purpose  of  carrying   into  effect  an y  Saie  or  sub- 
decree  or  order  for  the  payment  of  money  or  delivery  of  s^uriUes 
Government   securities   out   of  Court,   the    Comptrol-  p^JIses  o/any 
ler-General  of  Accounts  for  the  time  being  of  the  Govern-  K^ma^<luf  ^t 
ment  of  India,  and  the  Secretary  and  Treasurer  for  the  ^^  ^^^^^' 
time  being  of  the   Bank  of  Bengal  [or  such  officer  or 
officers  as  aforesaid],  with  the  privity  of  the  Accountant- 
General  of  the  Court,  shall  be  at  liberty  to  sell  and  sub- 
divide the  Government  securities  standing  to  the  credit 

of  such  fund,  or  a  sufficient  portion  thereof. 
See  rule  323,  supra, 

668.  When  money,  or  securities  for  money,  shall  be  Commission 
paid  or  delivered  into  Court  under  rule  13  (2),  or  when  in-  '^^^n^^'' 
tei-est  shall  be  received  under  rule  1 1  (3),  the  Comptroller-  SiTc^n. 
General  of  Accounts  for  the  time  being  of  the    Govern- 
ment of  India,  and  the  Secretary  and  Treasurer  for  the 

time  being  of  the  Bank  of  Bengal  [or  suck  officer  or 
officers  as  aforesaid  ],  shall  debit  the  commission  payable 
thereon  to  the  Accountant-General  of  the  Court  in  the 
account  of  such  money,  security  for  money,  or  interest, 
and  shall  credit  the  amount  in  the  commission  account  of 
the  Accountant-General  of  the  Court. 
See  the  Court  Fees  Act,  VII  of  1870,  s.  36. 


669.     The  Comptroller-General  of  Accounts  for  thcTobe 


trans- 


time  being  of  the  Government  of  India,  and  the    Secre-  a^ernmen* 
tary  and  Treasurer  for  the  time  being  of  the  Bank   of '^'^''°*^' 

(1)  Rule  658,  supra,  (2)  Rule  662,  supra.  (8)  Rule  660,  supra. 
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Bengal     [or     sucli    officer  or    officers    as      aforesaid], 

shall,  at  the  coniraenceiiient  of  every   quarter,    transfer 

to  the  Government  account  at  the  Bank  of  Bengal   the 

^°t.^?°*'*^  aniount  placed  to  credit   of  the  commission  account  of 

notified  to  ^ 

the  Account-  the    Accountant-Gcneial    of  the    Court  during  the  pre- 

and-Gtoneral         ^  "  *• 

of  Bengal.  vious  quarter  On  such  transfer  being  made,  the 
Accountant-General  of  the  Court  shall  notify  the  same 
to  the  Accountant-General  of  Bengal. 

Pinet  tobe         670.     When  fines  are  imposed  by  the  Court,  the  same 

paid  into  the  r  ^  ' 

Government    shall  be  paid  to  the  Accountant-General   of  the   Court, 

account  at  ^  ^ 

the  Bank  of    and  shall  bv  him  be  paid  into  the  Government   account 

Bengal  "^  ^ 

at  the  Bank  of  Bengal,  less  awards  to  prosecutors.     The 
And  account-  Account^ut- General  of  the  Court  shall,  at  the  commence- 

ed  for  to  the  %  r^ 

Comptroller-  mcnt   of  cvcry   quarter,    deliver   to   the    Comptroller- 
Accounts.       General  of  Accounts  for  the  time   being  of  the  Govern- 
ment of  India  an  account  of  the  fines  realized   and    com- 
pensation to  prosecutors  awarded  out  of  them  (1). 
Money,  or  671.     Save  as  provided  in  the  last  preceding  rule,   all 

Becuritiee  for  ^  -i-        /»  i        i  -j 

money,  to  be  sums  of  mouey,  or  securities  for  money,    to   be  paid  or 
vered^Lto*    delivered  into  Court  on   account  of  any   matter   in   it« 

Court  in  its  •.       i        ••       i«       .«...  1111  •!  ii*  1 

original         original  criminal  jurisdiction  shall  be  paid   or    delivered 

j"iSdiction.    by  the  person  or  persons  by    whom   such   payment  or 

delivery  is  to  be  made  direct  into  the  Bank   of  Bengal 

to  the  account  of  the  Accountant-General  of  the   Court 

by  his  description  of  office,  in  addition  to  his  name,  such 

securities  for  money  being  first  endorsed  by  the   person 

or  persons  aforesaid  to   the  Accountant-General    of  the 

Court  by  his  description  of  office,  in  addition  to  his  name. 

Payment  of         672.     When  an  order  is  made  for  the  payment  out  of 

the  Court's^  any  money  deposited  in  Court  under  the  last  preceding 

mmrnai        Tulc,  such  payment  shall  be  made  by  means  of  a   cheque 

ju     ictiou.    ^^  draft  in  writing  drawn  by  the  Accountant-General  of 

(1)  See  Financial  Resolution  of  the  Government  of   India,   No.    13,  dated  14th 
May,  1867,  App.  [T]. 
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the  Court  in  favor  of  the  person  or  persons  to  whom 
such  payment  is  to  be  made.  Such  certificate  or  draft 
shall  be  signed  by  the  Accountant-General  in  his  own 
name,  coupled  with  his  official  description. 

673.  When  an  order  is  made  for  the  delivery  out  of  r>eiivei7  of 

.   .  *       1  -     r>t  Becurities  out 

any  securities  for  money  deposited  in  Court  under  rule  22  of  the  Court's 

oriinD&l 

(I),  the  Accountant-General  of  the  Court  shall,  by  means  criminal 
of  a  certificate,  take  out  such  securities   from   the  Bank 
of  Bengal,  and  shall  endorse  and  deliver  the  same  to  the 
person  or  persons  to  whom  such  delivery  is  to  be  made. 

674.  The  Accountant-General  of  the  Court  shall,  at  Quarterly 

account  of 

the  commencement  of  every  quarter,  deliver  to  the  Chief  depoBits 

,  made  under 

Justice  an  account  of  all  deposits  made   m   the   Court's  rule  67i. 
original  criminal  jurisdiction,  and  the  Chief  Justice  shall 
make  such  order  as  to  the  investment  of  the  uninvested  9^^^  ^"^^ 

investment. 

deposits,  or  otherwise,  as  to  him  shall  seem  fit. 

675.  When  payment  or  delivery  of  any   money,    or  when  pay- 
securities  for  money,  is  directed  to  be  made  out  of  Court  to  partners, 
to  persons  as  partners,  or  suing  or   sued    as   such,   the 
Accountant-General's  certificate,  or  cheque,  or  draft,  for 

the  same,  may  be  issued  to  any  such  partners. 

676.  When  payment  or  delivery  of  any   money,   or  Or  pergonal 
securities  for  money,  is  directed  to  be  made  out  of  Court' tivea?^° 
to  the  legal  personal  representatives  of  any  person,    the 
Accountant-Generars  certificate,  or  cheque,  or  draft,  for 

the  same,  or  any  portion  thereof  for  the  time  being  re- 
maining unpaid  or  undelivered,  may,  upon  proof  to  the 
Accountant-General  of  the  death  of  any  such  legal  per- 
sonal representatives,  whether  before,  on,  or  after  the 
date  of  the  decree  or  order,  be  issued  to  the  survivoi'  or 
survivors  of  them. 

(1)  Rule  671,  supra, 

36       • 
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nULBS. 


Or  to  ft  per- 
SOD,  or  his 
persoDsl 
representa 
tives. 


Intuffident 
representa- 
tion. 


Powers-of- 
attomey  for 
payment  of 
money  or 
deliverer  of 
securities  for 
money. 


677.  When  payment  or  delivery  of  any  money,  or 
securities  for  money,  is  directed  to  be  madeout  of  Court 
to  any  person  named  in  the  decree  or  order,  or  his  legal 
personal  representatives,  the  same,  or  any  portion  there- 
of for  the  time  being  remaining  unpaid  or  undelivered, 
may,  upon  proof  to  the  Accountant-General  of  the  death 
of  such  person,  whether  before,  on,  or  after  the  day  of 
the  date  of  the  decree  or  order,  be  issued  to  such  legal 
representatives  or  the  survivor  or  survivors  of  them.. 

678.  Unless  otherwise  ordered,  payment  or  delivery 
of  money,  or  securities  for  money,  under  either  of  the  two 
last  preceding  rules,  shall  not  be  made  to  a  personal 
representative  constituted  under  a  foreign  grant  of  pro- 
bate or  letters  of  administration,  or  to  an  administrator 
ad  litem. 

679.  When  any  person  to  whom  payment  or  delivery 
of  any  money,  or  securities  for  money,  is  directed  to  be 
made  out  of  Court,  by  a  power-of-attorney  authorizes ' 
such  payment  or  delivery  to  be  made  to  some  other  per- 
son or  persons,  and  such  power  is  produced  to  the 
Accountant-General  of  the  Court,  that  officer  shall  satis- 
fy himself  as  to  the  sufficiency  of  the  power,  and  as  to 
whether  it  has  been  duly  stamped  and  executed.  If 
satisfied  that  it  is  in  all  respects  proper  to  be  acted  upon, 
he  shall  cause  an  entry  thereof  to  be  made  in  his  books, 
and  mark  "  entered"  at  the  foot  or  on  the  back  thereof, 
and  authenticate  the  same  with  his  initials.  He  shall 
then  deliver  the  same,  together  with  his  certificate,  or 
draft,  or  cheque,  to  the  person  named  therein,  having 
first  satisfied  himself  as  to  his  identity. 

Evidence  of  explanation  and  execution  of  power  purporting 
to  be  from  a  purdanashin  lady  (1}. 

(1)  Sudisht  Lai  v.  SheoharatKoer,  I.  L.  R.  7  Cal.  247,  P.  C. 
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Mere  registration  of  a  power-of-attorney  is  not  in  itself  snffici* 
ent  proof  of;its  execution  (1). 

680.  No  njoney,  or  securities  for  money,  in  deposit  in  The  Official 

^ssicTDoo's 

the  Bank  of  Bengal  to  the  credit  of  the  Official  Assignee  cheques  tobe 
of  the  Insolvent  Court,  shall  be  paid    or   delivered    out,  ed  by  the 
except  the  cheque  or  order  for  such  payment  or  delivery  General, 
be   countersigned   by   the    Accountant-General  of  the 
Court  describing  himself  as  such 

681.  Any    person    having    an   interest,    may,   as   of  Certificates 
course,  upon  payment   of  the    established    fees,    obtain  cnpu  of 
from  the  Accountant-Genei-al  of  the  Court  a   certificate 

of  the  state  of  any  account  in  his  books,  or  of  the  non- 
compliance with  any  decree  or  order,  directing  the  pay- 
ment or  delivery  into  the  Court  of  money,  or  securities 
for  money,  or  a  copy  of  any  account  in  the  books  of  the 
office  relating  to  the  funds  in  any  cause  or  matter. 

682.  All  the  books  of  the  Accountant-General  of  the  The  Account- 
Court^  as  well  those  in  which  orders  or  certificates   are^ks  to™be: 
entered   as  those  in  which  the  accounts  are  kept,  shall,  ^Son.  "^ 
at  all  times  during  office  hours,  be  open    to    the    inspec- 
tion of, suitors,  or  their  attornies,  upon  payment    of  the 
established  fees.  . 

683.  Every  officer  of  the  High  Court,    or    Insolvent  Every  officer 
Court,  required  to  give  security  for  the  due  performance  quarterly  aa 

p.  .      J. .  p  ...        n  to  his  sure-. 

of  his  duties,  or  for  any  money,  or  securities  tor  money,  ties, 
in  any  way  in  his  official  possession,  shall,    at.  the    com- 
mencement of  every  quarter,  report  to  the  Chief  Justice 
whether  his  sureties  ar6  living,  and,  if  living  where  they 
are,  and  whether  to  his  belief  they  are  solvent. 

684.  When  any  surety  or  sureties  for  any  such  officer  And  to  report 
as  aforesaid  shall  die,  or  become  insolvent,  the  officer  for  the  death  or 

iDBolvency  of 
(1)  SalinuUitl  FfUivM  v.  Koffiathpoti  Narfin  Siwfk,  1.  L.  K  1^  <3r1.  W3,  »ny  surety. 
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RULES. 


Deposit  on 
sale  by  the 
Registrar. 


OoTemment 
securities. 


Deposit  on 
sale  to  be 
forthwith 
lodged  in  the 
Bank  of 
Bengal. 


Other 

deposits   with 
the  Registrar 
to  be  made 
direct  into 
the  Bank  of 
Bengal. 


whom  he  or  they  was,  or  is,  or  were,  or  are,  surety  or 
sureties,  shall  immediately  notify  the  same  in  writing  to 
the  Chief  Justice,  who  shall  thereupon  make  such  order 
for  the  substitution  of  a  new  surety,  or  new  sureties,  as 
to  him  shall  seem  fit. 

[Registrar's  Office.] 

685.  When  upon  a  sale  by  or  with  the  approval  of 
the  Registrar,  a  deposit  is  required  to  be  made  by  the 
purchaser,  the  same  shall  be  made  with   the   Registrar. 

686.  If  the  amount  to  be  deposited  shall  consist 
partly  or  wholly  of  Government  securities,  such  securi- 
ties shall  be  endorsed  by  the  person  making  the  deposit 
to  the  Registrar  by  his  description  of  office,  in  addition 
to  his  name,  in  the  cause  or  matter  in  which  the  sale 
shall  have  been  made. 

687.  The  Registrar  shall,  as  soon  as  possible  after 
the  receipt  by  him  of  any  money,  or  securities  for  money, 
under  the  last  preceding  rule,  deposit  the  same  in  the 
Bank  of  Bengal,  in  an  account  to  be  opened  by  him  in 
his  name  and  description  of  office,  and  entitled  in  the 
cause  or  matter  in  which  such  money,  or  securities  for 
money,  shall  be  received  by  him  as  aforesaid. 

688.  When  any  other  deposit  is  required  to  be  made 
with  the  Registrar  on  account  of  any  cause  or  matter, 
the  money,  or  securities  for  money,  so  to  be  deposited, 
shall  be  paid  or  delivered  by  the  person  or  persons  ma- 
king the  deposit  direct  into  the  Bank  of  Bengal  to  the 
account  of  the  Registrar  of  the  High  Court,  Original 
Jurisdiction,  by  his  description  of  office,  in  addition  to 
his  name  ;  such  securities  for  money  being  first  endorsed 
by  the  person  or  persons  aforesaid  to  the  Registrar  by 
his  description  of  office,  in  addition  to  his  name. 
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689-     When  an  order  is  made  for  the  payment  out  of  Payment  out 

•  I    ^^  money 

money  deposited  with  the  Registrar  as   aforesaid,  such  deposited 
payment  shall  be  made  by  means  of  a  cheque  in  writing  Registrar. 
drawn  by  the  Registrar  in  favour  of  the  person   or  per- 
sons to  whom  such  payment  is  to  be  made.     Such  cheque 
shall  be  signed  by  the  Registrar  in  his  own  name,  coup- 
led with  his  official  description. 

690.  When  an  order  is  made  for  the  delivery  out  of  Delivery  out 
any   securities   for  money  deposited  with  the  Registrar  de^!^t«i**" 
as  aforesaid,  that  officer  shall,  by  means  of  a  certificate,  Regiatriu-. 
take  out  such  securities  from  the  Bank  of  Bengal,   and 

shall  endorse  and  deliver  the  same  to  the  person  or  per- 
sons to  whom  such  delivery  is  to  be  made. 

691.  Unless  for  special  reasons   otherwise   ordered,  what  depo- 
no  deposits  shall  be  made  with  the  Registrar  other  than  made  with 
deposits  on  account  of  any  sale  by   that   officer,    or   as    ^  ^^  ^^' 
security  for  costs. 

692.  When  a  purchaser  at  a  sale  by  the  Registrar  Order  for 
J  shall  obtain  an  order  for  the  payment  into  Court  of  the  biLnceof 
'^balance  of  his  purchase-money,  the  order  shall  be  drawn  mo^e^fo 

up  with  a  direction  for  the  transfer  by  the  Registrar  ofS^J^tionfor 
the  amount  deposited  with  him  on  account  of  the  purchase-  de^«irwith 
money,  less  his  commission  [unless  the  same  shall  have  J^^.^^*" 
been  already  paid  by  means  of  High  Court  stamps],  to  the 
Comptroller-General  of  Accounts  for  the  time  being  of  RogiBtrar's 
the  Government  of  India,  and  the  Secretary  and  Treasur-  on  sale  to  be 
er  for  the  time   being  of  the  Bank  of  Bengal,  with  the 
privity  of  the  Accountant-General  of  the  Court,  to  the 
credit  of  the  cause  or  matter  to  the  credit  of  which  the 
balance  of  the  purchase-money  is  to  be  paid. 

693.  The  Registrar's  commission,  when  retained  as  And  trang- 
aforesaid,  shall  be  transferred  by  him  into  the  Government  the  Govern- 
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ment  account  acoount  at  thc  Bank  of  Bengal,  and  such  transfer  shall 
of  Bengal.      be  notified  by  him  to    the    Accountant-General   of   the 


Government  of  Bengal. 


694.     The 


Reoristrar 


shall,  at  the  commencement  of 


Application 
to  admit  a 
prisoner  to 
bail. 


Quarterly 

deposits  with  cvery  quaitei',  deliver  to  the  Chief  Jurtice  an  account  of 

gis  rar.  ^^^^^  deposit  made  with  him  as  aforesaid,  and  the  Chief 

Order  for       Justicc  shall  make  such  order  as  to   the    investment  of 

m  vest  men  t. 

uninvested  deposits,  or  otherwise,  as  to  him  shall  seem  fit. 

Rnteiy  lender  Section  148  of  the  ^^  High  Courts  Criminal 
Procedure  Act,  1875."  (1). 

695.  Every  application  to  the  Court  to  admit  a  pri- 
soner to  bail  shall,  unler  otherwise  ordered,  be  supported 
by  affidavit  or  affirmation,  stating  when  by  whom,  and 
under  what  circumstances,  the  prisoner  was  committed  to 
custody,  and  where  he  is  detained  in  custody.  If  the 
Court  shall  think  fit  to  order  that  the  prisoner  be  admit- 
ted to  bail,  the  order  shall  be  drawn  up  with  a  direction 
that  a  warrant  be  issued  to  bring  up  the  prisoner  before 
the  Court  for  the  purpose  of  being  bailed. 

In  any  case  696.  When  a  persou  shall  be  in  custody  in  any  case 
miitsferred  to  Ordered  to  be  transferred  to  this  Court  from  any  Criminal 
tarrant  t^'      Court  situatc  withiu  the  local  limits  of  its  ordinary  origi- 

briiig  up  the 
person  in  * 
custody. 


Warrant  to 
bring  up 
prisoner. 


Application 
in  other 


nal  criminal  jurisdiction,  the  order  for  the  transfer  of  the 
case  shall  be  drawn  up  with  a  direction  that  a  wairant  be 
issued  to  bring  up  the  person  so  in  custody  to  be  dealt 
with  according  to  law.  In  every  other  case  not  otherwise 
provided  for,  in  which  it  may  be  necessary  that  a  prisoner 

Rules  695  to  706,  taking  effect  from  Ist  October,  1876,  These  rules  have  been 
continued  ni  force  by  S.  2  tfX  ActT  of  18M. 

(1)  S.  148  of  this  kxit,  clause  (gK  doutauis  a  direotum  that  "aeitber  the  High 
Court  nor  any  Judge  thereof  shall  hereafter  issue  any  writ  of  Habetu  Carput 
for  any  of  the  above  purposes. "  This  direction  has  been  omitted  fram  the  oorre- 
spunding  clause  in  S.  491  of  Act  X  of  1882,  and  has  also  been  omitted  from  the 
Vorrespoii<iing  8.  491  of  the  preseijt  -Code  ef  <  nraidal  IVocedure,  V  of  18W.         . 
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should  be  brought  up  before  the  Court  to  be  dealt  with 
according  to  law,  an  application  must  be  made  to  the 
Court,  supported,  unless  otherwise  ordered,  by  affidavit 
or  affirmation,  stating  when,  by  whom,  and  under  what 
circumstances  the  prisoner  was  committed  to  custody, 
and  where  he  is  detained  in  custody. 

697.  Every  application  to  bring:  up  before  the  Court  a  Application 

11       /^    iT  -11       n  •  1      ^  .  •      1    •    t*>P^^"^* 

person  alleged  to  be  illegally  or  improperly    detained    m  a  person 

custody,    shall   be   supported  by  affidavit  or  affirmation,  detained  in 

custodv 

stating  where  and  by  whom  the  person  is  detained  in 
custody,  and,  so  far  as  they  are  known,  the  facts  relating 
to  such  detention,  with  the  object  of  satisfying  the  Court 
that  there  is  probable  ground  for  supposing  that  such 
person  is  detained  in  custody  against  his  will,  and  without 
just  cause. 

698.  Every  application  to  bring  up  a  prisoner  before  To  produce  a 
the  Court  to  be  examined  as  a  witness  shall  be  supported  examined  an  a 
by  affidavit  or  affirmation,  stating  where  the  prisoner  \^ 
detained  in  custody,  and  for  what  purpose  his  evidence  is 
required. 

699.  When  a  prisoner,  detained  in  custody  within  the  To  produce  a 
local  limits  of  the    ordinary    original    criminal  jurisdic- before  a 
tion  of  this  Court,  shall  be  required  to  be  brought  before  orcommia- 
a  court-martial,  or  any  commissioners  acting  under   the 
authority  of  any  commission  from  the  Governor-General 

in  Council,  for  trial,  or  to  be  examined  as  a  witness,  the 
presiding  officer  of  such  court-martial,  or  the  presiding 
officer  acting  under  such  commission,  shall  send  an  appli- 
cation to  this  Court  in  writing.  Tlie  application  shall  be 
in  the  form  of  a  letter  addressed  to  the  Registrar  of  this 
Court  in  its  Original  Jurisdiction,  stating  the  purpose  for 
which  the  said  court-martial  has  been  assembled,  or   the 
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Notice  of 
application 
for  removal 
of  prisoner 
from  one 
custody  to 
another. 


Every   person 
arrested  to  be 
brought 
before  the 
Court. 


Application 
if  prisoner 
not  brought 
up,  or  if 
again  requir- 
ed to  be 
brought  up. 


authority  under  which  the  said  commissioners  are  acting, 
and  also  stating  where  the  prisoner  is  detained  in  custody, 
and  when,  where,  and  for  what  purpose  he  is  required  to 
be  produced.  It  shall  be  the  duty  of  the  Registrar  to 
submit  the  letter,  as  soon  as  possible  after  the  receipt 
thereof,  to,  and  to  obtain  the  order  thereon  of,  the 
Judge  of  this  Court  exercising  ordinary  original  juris- 
diction. 

700.  Every  application  to  remove  a  prisoner  from 
one  custody  to  another,  for  the  purpose  of  trial,  shall  be 
on  notice  to  the  prisoner,  and  shall,  unless  otherwise 
ordered,  be  supported  by  affidavit  or  affirmation,  stat- 
ing where  the  prisoner  is  detained  in  custody,  to  what 
other  custody  it  is  proposed  to  remove  him,  and  the 
reason  for  such  change  of  custody. 

701.  The  Sheriff  shall,  as  soon  as  possible  after  the 
arrest  of  any  person  under  a  warrant  of  arrest  issued 
under  the  High  Court's  Criminal  Pocedure  Act,  bring  up 
the  body  of  such  person  before  the  Court  to  be  dealt 
with  according  to  law.  If  the  Sheriff  shall  fail  to 
comply  with  this  direction,  or  if,  after  he  shall  have 
complied  therewith,  it  shall  at  any  time  be  necessary  that 
the  prisoner  should  be  brought  up  before  the  Court,  the 
application  for  that  purpose  shall  be  supported  by  the 
production  of  the  Sheriffs  return  of  cepi  corpus  to  the 
warrant  of  arrest.  The  officer  having  the  custody  of 
the  Sheriffs  return  shall  cause  the  same  to  be  produced 
before  the  Court  on  a  requisition  to  him  in  writing. 


Application         702.     When  an   application  is  made  under  rules  I,  2, 
efibya*oo^y   and  3  (1)  to  bring  up  before  the  Court  a  person  in  cus- 

of  the  detain-    .     ,  -•  .     j         i    x    •  i  c 

ing  warrant,    tody  uudcr  a  Warrant  to  detain  such  person,  a  copy  of 

(1)  Uules  695,  696,  and  697,  «iipra. 
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the  warrant  under  which  he   is  detained,  obtained  from  or  an  affida. 

vit  of  its 

and  authenticated  by   the  signature  of  the    person  in  having  been 
whose  custody  the  applicant  is,  shall  be  produced  to  the 
Court ;  or  it   shall  be   shown   by  affidavit  or  affirmation 
that  it  has  been  asked  for  and  denied. 

703.  The  affidavit  or  affirmation  required  by  rules  1,  AfficUvitby 
2,  3,  and  8(1)  shall  be  made  by  the  person  alleged  to  be  made. 

in  custody,  unless  it  be  shown  that  by  reason  of  restraint, 
or  coercion,  or  other  sufficient  cause,  he  is  unable  to  make 
it,  in  which  case  it  shall  be   made  by  some  other  person. 

704.  In  any  case  in  which  the  Court  shall  order  a  per-  warrant  to 
son  in  custody  to  be  brought,  either  before  it,  or  before  a  sig^i  b^  a 
court-martial,  or  before   commissioners  acting  under  the  ge^aiS.*"* 
authority  of  a  commission  from  the  Governor-General  in 
Council,  or  to  be  removed  from  one  custody  to  another, 

a  warrant  in  writing  shall  be  prepared  and  signed  by  the 
Registrar,  or  the  Clerk  of  the  Crown,  and  countersign- 
ed by  the  Judge  who  made  the  order,  and  sealed  with 
the  seal  of  the  Court 

705.  Such  warrant  when  issued  under  rule  5  (2)  shall  Warrant  to 
be  forwarded  by  the  Registrar,  or  Clerk  of  the   Crown,  forwarded  or 

^^  delivei^d 

to  the  officer  in  charge  of  the  jail  in  which  the  prisoner 
is  con6ned.  In  every  other  case,  the  warrant  shall, 
unless  otherwise  ordered,  be  delivered  to  the  attorney  of 
the  applicant,  who  shall  cause  it  to  be  served  personally 
upon  the  person  to  whom  it  is  directed,  or  otherwise,  as 
the  Court  shall  direct. 

706.  The  forms  of  warrant  prescribed  in  the  annexed  Forms  of 
schedule  (3)  shall  be  followed  with  such  variations  as  the 
circumstances  of  each  case  may  require. 

(1)  Rules  685,  696,  697,  and  702,  supra, 
(2)  Rule  699,  supra.  (3)  Ap.  [K], 

3T 
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[Sec  the  Code  of  Criminal  Procedure,  Act  V  of  1898,  s.  313,  which 
provides  for  the  preparation  of  lists  of  Common  and  Special  Jurors 
subject  to  such  rules  as  the  High  Court  may  from  time  to  time 
prescribe.  See  also  the  Charter  of  the  Supreme  Court,  s.  19,  8%ipra, 
and  the  note  thereunder.] 

Existing  707.     (I.)  All  existing:  rules  now  in  force  in  the  Hiorh 

rules  repeaU     ^  \      .  .  . 

ed.  Court  relating     to    the  summoning,    empanelling    and 

serving  of  jurors,  are  hereby  rescinded,  and  the  following 
rules  (1)  are  made  in  lieu  thereof. 

Titicof rules       7o8.     (II.)  These  rules   shall    be   called  "The  Jury 

and  date  of  ^         ^  •' 

commence-     Rules,  1889  ;"   and  shall  take  effect  from  the  first   day 

ment.  *^ 

of  November  1889. 
QuaiificaUons       709.     (III.)  Every  male  person  between  the  ages  of 

of  Jurors.  .  .  i  i  •  /» 

twenty-one  and  sixty,  who  is  not  the  subject  ot  any 
Foreign  State,  and  who  resides  or  personally  works  for 
gain  within  the  local  limits  of  the  High  Court  in  its  Or- 
dinary Original  Criminal  Jurisdiction,  shall  be  qualified 
and  liable,  subject  to  the  provisoes  and  conditions 
hereinafter  contained,  to  serve  as  a  Juror  at  any  Crimi- 
nal Sittings  of  the  High  Court,  other  than  sittings 
held  under  the  provisions  of  section  335  of  the  Crimi- 
nal Procedure  Code,  1882,  and  upon  any  inquest  before 
the  Coroner  of  Calcutta;  provided  he  be  the  resi- 
dent occupier  of  a  house  within  the  said  local  limits 
of  the  annual  value  of  not  less  than  four  hundred 
rupees  ;  or  has  property,  or  an  interest  in  lands,  tene- 
ments, or  goods  within  the  province  of  Bengal  of  the 
value  of  not  less  than  three  thousand  rupees  ;  or  is  in 
receipt  of  an  income  of  not  less  than  one  hundred 
rupees  a  month. 


(1)  Rules  708  to  729- 
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America  is  not ''  a  Foreign  State  "  within  the  meaning  of  this 
rule. 

"  Annual  value  "  in  this  rule  means  annual  value  as  defined   by 
section  122  of  the  Calcutta  Municipal  Consolidation  Act,  1888. 

710.  (IV.)  No  person  shall  be  eligible  to  serve  as  aDisquaueca- 
Juror  as  aforesaid,  who  holds  any  office  in  or  under  the  jurore. 
High  Court ;  or  who  receives  any  pay  or  emolument  for 

any  employment  in  any  office  or  under  any  officer  thereof ; 
or  for  executing  any  duties  of  Police ;  or  who  is  the 
subject  of  any  Foreign  State  ;  or  who  is  under  the  age 
of  twenty-one  years  ;  or  who  having  been  convicted  of  a 
non-bailable  offence  under  the  Indian  Penal  Code,  or 
of  a  similar  offence  in  Brtish  India  or  elsewhere,  shall 
not  have  obtained  a  free  pardon  in  respect  thereof,  or 
have  obtained  a  reversal  of  such  conviction  upon  tlie 
merits ;  or  who  is  a  lunatic  or  an  idiot ;  or  who  does 
not  understand  English  when  spoken. 

711.  (V.)  The  following  persons  are  exempted  from  persona 
liability  to  serve  on  juries,  and  shall  not  be  put  upon  the  fr^m Lrving 

1  •    .      i*  •  •  oD  juries. 

list  of  jurors,  viz.  : — 

1.  The  Viceroy  and  Governor-General  of  India 

2.  The  Lieutenant-Governor  of  Bengal. 

3.  The  Members  of  the  Council  of  the  Governor-General   of 

India. 

4.  Judges. 

5.  The  Members  of  the  Council  of  the  Governor-General  of 

India  and  of  the  Lieutenant-Governor  of  Bengal,  respec- 
tively, for  the  purpose  of  making  laws   and   regulations. 

6.  The  Members  of  the  Personal  Staff  of  the  Viceroy. 

7.  The  Members  of  the  Personal   Staff  of  the   Lieutenant- 

Governor  of  Bengal. 

8.  The  Secretaries,  Under-Secretaries,  and   Assistant   Secre- 

taries  of  the   Governments   of  India   and    Bengal,  res- 
pectively. 
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9.     The  Members  and   Secretaries  of  the  6oi»tl  of  Revenue. 

10.  OflBcers  of  the  Army,  Navy,  or  Marine. 

11.  Advocates,  Vakeels,  and  Attornies  of  the  High   Court  in 

actual  practice,  and  Managing  Clerks  to  Attornies. 

12.  Clergymen  of  the  Church  of  England,  and  persons  actually 

employed  as  ministers  of  any  religious  worship  whatso- 
ever, and  not  engaged  in  any  secular  employment 
except  that  of  teaching. 

13.  The  Comptroller-General  of  Accounts  of  the  Government 

of  India. 

14.  The   Chairman,   Vice-Chairman,   Secretary    and   Health 

Officer  of  the  Corporation  of  Calcutta. 

15.  The  Commissioner  and  Deputy  Commissioner  of  Police. 

16.  The  Secretary  and  Treasurer  and   the   Deputy   Secretary 

of  the  Bank  of  Bengal. 

17.  The  Mint  Master. 

T8.     The  Collector  of  Customs,  and   all   persons  employed  in 
the  Customs  Department. 

19.  The  Director-General  of  the  Post  Offic>e,  and   all  persons 

employed  in  the  Post  Office. 

20.  The   Director-General   of  Electric   Telegraphs,     and    all 

persons  employed  in  the  Telegraph  Department. 

21.  The  Controller-General  of  Military  Expenditure. 

22.  The  Inspector-General  of  Jails,  Lower  Provinces. 

23.  The  Surveyor-General  and  Deputy  Surveyor-General. 

24.  The  Administmtor-General. 

25.  The  Principal  Inspector-General,  Medical  Department. 

26.  The  Accountant-General  of  Bengal. 

27.  The  Assistant  Accountant-General,  Bengal,  in  charge  of 

Presidency  Payments. 

28.  The  Inspector-General  of  Ordnance  and  Magazines. 

29.  The  Remembrancer  of  Legal  Affairs. 

30.  The  Director  of  Public  Instruction. 

31.  All   Magistrates   and   Deputy   Magistrates  receiving  any 

pay  or  stipend  from  Government  as  such. 

32.  The  Coroner. 

33.  Physicians,   Surgeons,   and   Apothecaries  duly  admitted 

and  actually  practising  as  such. 
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34 


36. 


36. 
37. 
38. 
39. 
40. 


41. 
42. 

43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 


Surgeofis,  Assistant  Surgeons,  Sub-Assistant  Sugeons, 
Apothecaries,  and  Compounders  in  the  Medical  Service 
of  the  Government,  or  attached  to  any  hospital  or 
dispensary. 

The  Master  Attendant,  the  Deputy  Master  Attendant, 
Harbour  Masters,  and  all  persons  employed  in  the  Pilot 
Service. 

The  Assay  Master. 

The  Superintendent  of  Government  Printing. 

The  Examiner  of  Claims. 

The  Currency  Establishment. 

All  persons  exempted  from  personal  appearance  in  the 
High  Court,  under  s.  641  of  Act  XIV  of  1882,  or  any 
other  similar  enactment. 

All  domestic  servants. 

All  persons  who  from  mental  or  bodily  infirmity  shall  be 
unfitted  to  serve  on  a  jury. 

The  Conservator  of  Forests,  Bengal. 

The  Inspector-General  of  Registration,  Bengal. 

The  Inspector  of  Registration. 

The  District  Registrar  of  Calcutta. 

The  Inspector-General  of  Police,  Bengal. 

The  Deputy  Inspector-General  of  Police. 

The  Protector  of  Emigrants. 

The  Deputy  Superintendent  and  Remembrancer  of  Legal 
Affairs. 
51.     Assistant  Harbour  Masters. 

Engineers  in  charge  of  all  Vessels  afloat. 
Engineers  in  particular  charge  of  the  Workshops  and 

Hydraulic  Engine-rooms. 
Crane-Drivers. 

Engineers  in  charge  of  the  Hooghly  Bridge. 
Carpenters  and  Watchmen  on  duty  on  the  Bridge. 
The  Superintendent  of  Geological  Survey  of  India. 

The  Deputy  Superintendent  of  Geological  Survey  of  India. 

Registi-ars  in  the  offices  of  the  Secretaries  to  the  Govern- 
ment of  India  in  the  Home,  Foreign,  Public  Works 
Revenue  and  Agricultural,  and  Legislative  Departments, 
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and  in  the  Department  of  Finance  and  Commerce. 
The  Chief  Clerk  in  the  Office  of  the  Secretary  to  the 
Government  of  India  in  the  Military  Department.  The 
Chief  Accountant  in  the  Office  of  the  Accountant- 
General,  Military  Department.  The  Registrar  in  the 
office  of  Private  Secretary  to  the  Viceroy.  The  Regis- 
trai-8  of  the  several  departments  of  the  Bengal  Secre- 
tariat. 

60.  The   Vice-Chairman   of   the    Port     Commissioners,    and 

Secretary  to  the  Port  Commissioner. 

61.  The  Agent,  Reuters  Telegram  Company,  Ld. 

62.  The  Inspector  of  Schools,  Presidency  Circle. 

63.  The  Assistant  Inspector  of  Schools,  Presidency  Division. 

64.  Kazi  Syed  Ahmed  Khan  Bahadoor,  Attach^  in  the  Foreign 

Department. 

65.  The  Inspector  and  the   AsSsistant   Inspector   of  European 

Schools,  Bengal. 

66.  The    Meteorological     Reporter     to    the   Government  of 

Bengal  and  the  Officer  in  charge  of  the  Time  Ball 
duties,  Alipore. 

67.  Private  Secretary  to  the  Viceroy. 

68.  The  Assistant  Superintendent  of  Stamps  and  Stationery, 

Calcutta. 

69.  Native  Attache  in  the  Foreign  Department  of  the  Govern- 

ment of  India. 

70.  The   Consulting   Engineer  to   the  Government    of  India 

for  Railways. 

71.  The  Chief  Engineer  of  the  East  Indian  Railway  Company. 

72.  The  Comptroller,  Indian  Treasuries. 

73.  The  Assistant  Comptroller,  Indian  Treasuries. 

74.  The   Superintendent  of  Frontier   Branch   in  the  Foreign 

Department  of  the  Government  of  India. 

75.  The  Director  of  the   Department  of  Land   Records  and 

Agriculture,  Bengal. 

76.  Accredited  Consular   Agent   for   the   time  being  of  the 

United  States  of  America  at  Calcutta. 

77.  Chief    Accountant   of    the    Accountant-General's  Office, 

P.  W.  D. 
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78.  Commissioner  of  the  Presidency  Division. 

79.  Chief  Clerk  of  the  Office  of  the  Military  Secretary. 

80.  The  Cashier  of  the  office  of  the  Accountant-General,  Bengal. 

81.  The  Stamp  Store-keeper  employed  under  the   Superinten- 

dent of  Stamps  and  Stationery,  Calcutta. 

712.  (VI.)  Subject   to   the   provisions   hereinbefore  Persons  whose 
contained  and  subject  to  the  right  of  objection  contained  the  Jury  Lfs" 
in  section  278  of  the  Code  of  Criminal  Procedure,  1882,  gubjwttrob^ 
any  person  whose  name  shall  be  on  the  Jury  list   then  ^®^*^*^"' 

in  force  shall  be  qualified  and  liable  to  serve  as  a  Juror 
as  aforesaid. 

713.  (VII.)  On  someday  not  less  than  six  weeks  be- Lists  of  special 

/»  xi  J         i»  1       c>«         •  /•      "I       •"*^  common 

tore  the    commencement   ot  each   bession,    one   or  the  jurors  to  be 
Judges  of  the  High  Court  shall  cause  to  be  made  out  lists  each  Session,*^ 
of  the  persons  to  be  summoned  as    Special  and  Common  whom  to  be^ 
Jurors,    respectively,   for   such   Session.      The    list   of  numb^if*"** 
Special  Jurors  shall   contain   the   names   of  forty,  and  SJ^^ned^ 
the  list  of  Common  Jurors  the  names  of  eighty  persons  *^®''®*°- 
of  those  respectively  included  in  the  list  of  Special    and 
Common  Jurors.     The  lists  shall  be   respectively  called 
*  The  Special  Jurors'  List'  and   *  The  Common  Jurors' 
List'  for  the  particular  Session,    designating  it    by    the 
date  on  which  it  is  to  commence,  and  shall  be   prepared 
as  follows  : — 

(1)  The  names  of  all  persons,  if  any,  ordered  to  be  entered  in  List  of  special 
the  list  of  Special  Jurors  for  such  Session  under  Rules  VIII,  ^e^redr 
XI  or  XVI  (1)  shall  be  first  entered  in  the  said  list,  unless  the 
Judge  shall  be  satisfied  as  regards  any  one  or  more  of  such 
persons  that  he  or  they  will  be  unable,  from  illness  or  other 
suflScient  cause,  to  attend  at  such  Session,  in  which  case  the 
name  of  such  person  may  be  set  aside  in  the  same  manner  as 
it  might  have  been  set  aside  under  Rule  VIII,  if  the  name  had 
been  drawn  by  lot  for  such  Session.  The  Judge  shall  then  cause 
to   be  drawn   by  lot   the  names  of  such  a  number  of  persons 

(1)  714,  717  or  722,  post, 
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qualified  and  liable  to  serve  on  Special  Juries  as,  with  those 
already  on  the  list,  will,  subject  to  the  provisions  of  these  rules^ 
make  up  the  number  of  forty  persons  qualified  and  liable  to 
serve  on  Special  Juries,  and  the  names  of  such  forty  persons 
shall  be  entered  upon  and  form  the  list  of  Special  Jurors  liable 
to  serve  and  to  be  summoned  as  Special  Jurors  for  such  Session. 

liMt  of  (2)  In  like  manner  the  names  of  all   persons,   if  any,  ordered 

jurors  liow  ^  ^  entered  in  the  Common  Jurors'  List  for  such  Session  under 
prepared.  ^^^^^^  yill,  XI  or  XVI,  shall  be  first  entered  in  the  said  list, 
unless  the  Judge  shall  be  satisfied  as  regards  any  of  them  that 
such  person  will  be  unable,  from  illness  or  other  suflBcieut  cause, 
to  attend  at  such  Session,  in  which  case  the  name  of  such  person 
may  be  set  aside  in  the  same  manner  as  it  might  have  been 
set  aside  under  Rule  VIII,  if  his  name  had  been  drawn  by  lot 
for  that  Session.  The  Judge  shall  then  cause  to  be  drawn  by 
lot  the  names  of  such  a  number  of  persons  qualified  and  liable 
to  serve  on  Common  Juries  as,  with  the  names  already  on  the 
list,  will,  subject  to  the  provisions  of  these  rules,  make  up  the 
number  of  eighty  persons  qualified  and  liable  to  serve  on  Com- 
mon Juries,  and  the  names  of  such  eighty  persons  shall  be 
entered  upon  and  form  the  list  of  Common  Juroi^s  liable  to  serve 
and  to  be  summoned  as  Common  Jurors  for  such  Session. 

Mode  of  714.     (VIII.)  The  mode  of  proceeding  to  draw  the 

draw  the       names  of  such  Special  and  Common  Jurors,  respective!}', 

names  of  the      ,     ,,  ,  ^  ,, 

special  and       shall  DC  aS  lOlloWS  : — 

common 

jurors  to  be  The  names  of  all  the  Jurors  in  the  list  of  Special  and  Common 
Jurors,  respectively,  prepared  by  the  Clerk  of  the  Crown,  shall 
be  numbered  consecutively.  The  number  attached  in  the  list 
of  Special  Jurors  to  the  name  of  each  Juror  liable  to  be  sum- 
moned as  a  Special  Juror  for  the  Session  for  which  the  list  of 
Special  Jurors  is  to  be  prepared,  shall  be  written  on  a  bone  or 
ivory  counter,  the  several  counters  being  all,  as  nearly  as  may 
be,  of  equal  size  and  shape,  and  such  counters  shall  be  put  to- 
gether by  the  Clerk  of  the  Crown  into  a  box,  and,  on  the  day 
to  be  fixed  for  drawing  the  names  of  the  Jurors,  the  Clerk  of 
the  Crown  shall,  in  open  Court,  draw,  or  cause  to  be  drawn,  the 
said  counters  one  after  the  other,  until  the  requisite  number 


summoned. 
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of  Special  Jurors  shall  be  obtained.  The  Juror  on  the  Special 
Jurors'  List,  whose  number  on  such  list  shall  correspond  with 
the  number  drawn,  shall,  subject  to  the  provisions  of  these  rules, 
be  entered  in  the  Special  Jurors'  List  for  the  Session,  and  a 
number  denoting  the  oi*der  in  which  the  name  of  each  Juror  is 
so  drawn  shall  be  set  against  the  name  of  such  Juror  in  the 
Special  Jury  List  for  the  Session. 

A  similar  course,  rmitatis  mutandis,  shall  be  adopted  in  draw- 
ing the  names  of  the  Common  Jurors. 

The  Judge  may  order  the  name  of  any  person  who  has  actually  Names  of 
served  as  a    Juror  in   the   preceding  year,    and  of  any  person  persons  or 
known  or  believed  to  be  dead,  absent   fi^om   Calcutta,   or   likely  Sli3b°to°wve 
to   be  unable   from   illness   or  otherwise   to  attend,  or  known  or  or  excused 

from  service, 

believed  not  to  be  qualified  or  liable  to   serve  as  a   Juror   under  to  be  set  aside. 
these  rules,  to  be  set  aside ;  and,  in  every  such  case,  an   addition-  p^^^ 
al  name  shall  be  drawn  in  lieu  of  that  so  set  aside,  and  the  Judge,  e»cufe<l  from 

/*      service  to  be 

if  he   think  fit,  may  order  the  name  of  any  person  so  set  aside,  entered  in  list 
except  on  account  of  death  or  disqualification,   to  be  entered   on  service. 
the  list  of  Special   or  Common  Jurors,  as  the  case  may  be,  for 
any  subsequent  Session  to  be  then  fixed. 

715.  (IX.)  The  names,  additions  and  places  of  abode  Order  in 

of  the  several  persons  included  in  such  Special  and  Com-  to  be  arranged 
mon  Jurors'   Lists   for   the   Session,   shall   be   written  SditioiT  and 
therein  and  numbered  in  the  order  in  which    they    shall  abodk."* 
have  been  drawn,   and  such  lists  shall  be  signed  by    the 
Judge. 

716.  (X.)  A  copy  of  such  lists  shall  be  annexed  to  a  Copy  of  lisu 
Precept  to  the  Sheriff,  commanding  him  to  summon  the  to  Precept  to 
first  thirty -five  on  the  list   of  Special   Jurors,    and  the  summon 
first  sixty -five  on  the  list   of  Common   Jurors,  and,   in  ^S^on*° 
case  he  shall  not  be  able  to  summon  the   whole   of  the  j^reTn 
first  thirty-five  or  sixty -five,  as  the  case   may  be,   then  Srder."^^ 
to  summon  as  many  as  shall  be  necessary  to  make  up  the 

full  number  of  thirty-five  or  sixty-five  of  those  in  numeri- 
cal order  in  such  lists  respectively  next  after  the  first 
thirty -five  or  sixty-five. 
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Name  of 
Juror  excused 
atteudiug  at 
one  Sesnion, 
on  condition 
of  his  serving 
at  a  subse- 
quent Session, 
to  be  inserted 
in  the  list  for 
such  Session 


Jurors  to  be 
summoned 
ten  days 
before  the 
first  day  of 
the  Session. 


717.  (XT.)  Any  peri^on  whose  name  is  included  in  the 
Special  or  Common  Jurors'  List  for  any  Session  may 
apply  to  the  Clerk  of  the  Crown  to  cause  him  to  be 
excused  from  attendance  as  a  Juror,  either  generally  or 
at  the  particular  Session.  Such  application  shall  be 
made  at  least  one  week  before  the  day  fixed  for  the 
commencement  of  the  Session,  and  shall  specify  the 
grounds  upon  which  the  application  is  made.  The 
Clerk  of  the  Crown  shall,  as  soon  as  possible  after  the 
last  day  allowed  for  making  such  applications,  bring 
them  before  one  of  the  Judges  of  the  Court,  and  such 
Judge  shall  pass  orders  thereu[)on,  which  shall  be  com- 
municated by  tlie  Clerk  of  the  Crown  to  the  respective 
applicants.  If  the  Judge  shall  think  fit  to  excuse  any 
of  the  applicants  from  attendance  at  the  particular 
Session,  he  may  do  so  unconditionallj^  or  on  condition 
of  his  serving  at  the  next  or  some  subsequent  Session 
to  be  fixed,  and  any  such  conditional  order  shall  operate 
as  an  authority  to  the  Clerk  of  the  Crown  to  include 
the  name  of  such  person  in  the  list  for  such  subsequent 
Session  under  the  provisions  of  Rule  VI. 

71.8.  (XII.)  Every  person  named  in  the  lists  mention- 
ed in  Rule  IX  shall  forthwith,  or  as  soon  as  possible  after 
the  receipt  of  the  Precept  by  the  Sheriff,  be  summoned 
by  him  to  attend  at  the  Session  for  which  he  shall  have 
been  appointed  to  serve  as  a  Juror,  and  such  summons 
shall  be  served  at  least  ten  days  before  the  first  day  of 
the  Session. 


Service  of 
summons  or 
process 
by  post. 


719.  (XIII.)  A  sumnions  to  a  Juror  who  resides  oiit 
of  the  limits  of  the  town  of  Calcutta,  and  to  whom  access 
at  his  oflSce  or  place  of  business  w^ithin  such  limits  is 
denied  to  the  Sherifl^^s  OflScer,  as  also  all. notices,  orders, 
or  other  proceedings  required   to   be   served   on  hini. 
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s4i«*\lJ,  unless  otherwise  ordered,  be  addressed  to  him  at 
his  office  or  place  of  business  aforesaid,  or  at  his  place 
of  residence,  and  forwarded  to  him  by  post  duly  regis- 
tered. The  transmission  by  post  as  aforesaid  of  eVery 
suijh  sumiuons,  or  notice  or  of  a  copj^  authenticated  by 
the  seal  of  the  Court,  of  every  such  order  or  other 
proceeding,  shall,  unless  good  cause  be  shown  to  the 
contrar}^  be  deemed  sufficient  service  thereof. 

7:20.     (XIV.)  In  all  other  cases  every  such  summons,  PereonaUy. 
notice,  order,  or  other  proceeding,  shall,  unless  otherwise 
ordered,  be  served  on  a  Juror  personally. 

721.  (XV.)  The  Sheriff  shall,  as  soon  as  possible  after  Sheriflf  to  re- 

turn  Precept 

service   of  the   summons,    and   not  later  than  one  week  with  two 
before  the  commencement   of  the    Session,    return   the  Special  Jur- 
Precept   to    the    Clerk   of  the  Crown,  with  two  panels  of  Common 
annexed  thereto,  one  of  the  Special  Jurors  and  one  of  iugiu 'tabular 
the   Common   Jurors,    which   panels   shall   show   in   a  a^d^^^* Sc?. 
tabular  form  the  names  of  the   persons   summoned  and  ^n" ^g^unt^* 
the  particulars  of  service  upon  each  ;  and  if  any  person  i^^^*^"' 
or  persons  named  in  the  lists   annexed   to  the   Precept 
shall  not  have  been  served,  the    panel    shall    state   that 
fact,  and  the  reason  why  such  person  or  persons  has   or 
have  not  been  summoned  :  and  in  every  case  the  reason 
why  such  service  has  not  been  effected  shall  be    verified 
b^'^    the    affidavit   of  the    officer  whose   duty  it  was   to 
effect  such  service,  and  such  affidavit  shall  be    filed  with 
the  Clerk  of  the  Crown,  with  the  return  to  the  Precept. 

722.  (XVI.)  On  the  receipt  of  such  return,  the  Clerk  sherirs  re- 
ef the  Crown  shall,  without  delay,  bring  the  same  before  immediately 
one  of  the  Judges  of  the  Court.     The  said  Judge  may,  judge  for 
if  necessary,  examine  the  Sheriff's  officer  or  officers   as  ^^  ^^^' 

to  the  truth  of  such  return,  and  as  to  the  circumstances 
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of  the  service  or  of  the  absence  of  service  on  any 
person,  and  may  direct  service  to  be  made  upon  the 
person  or  persons  not  already  served  in  such  manner  as 
to  him  shall  seem  fit.  The  Judge,  if  he  think  fit,  may 
cause  the  name  of  any  person  returned  by  the  Sheriff 
as  not  summoned  to  be  entered  on  the  list  of  Jurors, 
either  Special  or  Common,  as  the  case  may  be,  for  any 
subsequent  Session  to  be  fixed  by  the  Judge. 

If  sufficient  723.  (XVII.)  If  the  Judge  shall  be  of  opinion  that 
jSrorunot  the  uumbcr  of  Jurors  named  in  either  of  the  said  lists 
f^rthw  names  who  shall  havc  been  served  is  not  likely  to  be  sufficient, 
bldi*w"by  he  may  cause  to  be  drawn  by  lot,  in  the  mode  provided 
l^deTbyRuie  ^Y  ^^'®  VIII,  such  further  number  of  names  as  may 
viiL  be  requisite  not  exceeding  forty  and  eighty  respectively. 

Copy  of  724.     (XVIII.)  Such  lists  shall  be  called  the  Supple- 

aiy  Lbu  to  cental  Lists  of  Special  or  Common  Jurors,  as  the  case 
may  be,  and  shall  be  prepared  and  signed  in  the  manner 
hereinbefore  provided  with  respect  to  the  original  lists, 
and  copies  thereof  shall  be  sent  to  the  Sheriff  with  an  addi- 
tional Precept,  and  the  Sheriff  shall,  as  soon  as  possible 
after  the  receipt  of  such  additional  Precept,  cause  the 
persons  named  therein  to  be  summoned  to  attend  at  the 
Session,  and  shall  return  the  Precept  to  the  Court  not 
later  than  one  clear  day  before  the  first  day  of  the 
Session,  with  a  panel  similar  to  that  provided  by  Rule 
XV  in  respect  of  the  original  lists  and  Precept. 


be  annexed  to 
additional 
Precept  to 
Sheriff. 


Sheriff's 
return. 


Jury  how 
to  be  drawn 
and  em- 
panelled. 


725.  (XIX. )  In  order  to  nominate  a  Jury  for  the  trial 
of  any  prisoner  or  other  person  to  be  tried  by  Jury,  the 
Clerk  of  the  Crown  shall  cause  to  be  put  together  into 
one  box  cards  or  pieces  of  parchment  containing  the 
names  of  all  the  persons  summoned  to  serve  on  the 
Common  Jury  for  the  Session,  if  the   trial   is  to  take 
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place  before  a  Common  Jury,  or  on  the  Special  Jury, 
if  the  trial  is  to  take  place  before  a  Special  Jury,  ex- 
cept such  of  the  said  persons  as  shall  have  been  ex- 
cused by  the  Judge  from  serving  on  that  day  in 
consequence  of  his  having  served  as  Juror  on  the 
previous  day,  or  for  any  other  cause.  Such  cards 
or  pieces  of  parchment  shall  be,  as  nearly  as  may  be, 
of  equal  size,  and  each  shall  bear  the  name  of  one 
person  summoned  to  serve  on  the  Jury  for  that  Session. 
The  Clerk  of  the  Crown  shall  then  in  open  Court 
draw  or  .  cause  to  be  drawn  out  of  the  said  box  nine  of 
the  said  cards  or  pieces  of  parchment,  one  after 
another  ;  and  if  any  of  the  Jurors  whose  name  shall 
be  so  drawn  shall  not  appear,  then  such  further  num- 
ber shall  be  drawn  until  nine  Jurors  shall  appear. 
The  prisoner  or  person  to  be  tried  shall  be  informed 
that,  if  he  desires  to  object  to  any  Juror,  he  must 
make  his  objection  before  the  Juror  is  sworn.  The 
names  of  the  Jurors  shall  then  be  called  aloud  ;  and 
if,  upon  any  challenge  or  objection  either  by  the 
Government  or  by  the  party  to  be  tried,  or  for  any  other 
lawful  cause,  any  Juror  is  not  allowed  to  serve,  or  is 
exempted  from  serving,  the  Clerk  of  the  Crown  shall 
draw  out  another  card  or  piece  of  parchment  from  the 
said  box,  and  so  on,  until  nine  Jurors  shall  have  been 
drawn  who  shall  be  allowed  to  serve. 

726.     (XX.)  If,  by  reason  of  absence,  or  disallowance,  Proceedinga 
or  challenge,  or  any  other  cause,  there  be  a  deficiency  of  d^a^nt^ 
Jurors,  the  Court  may  command  the   Sheriff,   or  other  ^^^^' 
oflScer,  to  name  or  summon  a  sufficient  number  of  persons 
to  make  up  a  full  Jury,  and  the  Sheriff,  or  other  officer, 
shall,  at  such  command  of  the  Court,  return  such   men 
duly  qualified  to  serve  as  shall  be  then   present^    or   can 
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After  every 
Sessiou  entry 
to  be  Diiide 
against  the 
name  of 
each  non- 
defaulting 
Juror. 


Only  persons 
on  common 
Jury  List 
eligible  to 
serve  on 
Coroner's  in- 
([uest,  and, 
except  in  case 
of  necessity^ 
no  Juror  to 
be  summoned 
again  within 
twelve 
months. 


be  found  to  serve  on  such  Jury,  and  the  course  of  pro- 
ceeding shall  be  the  same  as  if  their  names  had  been 
returned  in  the  panel  and  drawn  by  ballot  under  Rule 
XIX  ;'  provided  that;  in  case  of  a  Special  Jury,  the 
additional  Jurors  may  be  taken  fmra  the  list  of  Com- 
mon Jurors  summoned  to  serve  at  the  sam-e  Session  if 
a  sufficient  number  of  Jurors  qualified  to  serve  as  Spe- 
cial Jurors  shall  not  be  present  in  Court. 

727.  (XXI.)  After  each  Session,  the  Clerk  of  the 
Crown  shall  make  an  entry  in  the  list  of  Jurors  opposite 
the  names  of  those  who  shall  have  served  at  such  Session 
or  shall  have  been  summoned  to  serve  at  such  Session 
and  shall  not  have  made  default,  together  with  the 
date  of  service,  or  of  the  Session  for  which  he  shall 
have  been  summoned  to  serve. 

728.  (XXII.)  No  person  shall  be  summoned  to  serve 
upon  any  inquest  before  a  Coroner  unless  he  is  on  the 
Commji)n  Jury  List,  nor,  except  in  the  case  of  necessity, 
within  the  period  of  twelve  months  afer  he  shall  have 
served  on  a  Coroner's  inquest,  or  shall  have  been  summon- 
ed to  serve  on  a  Coroner's  inquest  and  shall  not  have 
made  default.  The  Coroner  shall  keep  a  copy  of  the 
Common  Jury,  List,  and  ^hall  enter  therein  the  names 
of  the  persons  who  shall  have  served,  or  been  sum- 
moned to  serve  and  not  made  default,  and  the  date  of 
the  inquest  at  which  such  Juror  shall  have  served,  or  for 
which  he  shall  have  been  summoned  to  serve. 


Vice-Admiralty^ 
Registrar  to        729.     The  Ket>istrar  of  the  High  Court  in  its  original 

frame  hst  of     ....  *^,  .  .    ^  .  ^ 

assessors.       jurisdiction  shall  from  time  to  time  frame  a  list,  (I)  to  be 

Rules   729   to   736   pns-sed   under  s.  645A   of  Act  XIV  of  1882,  with   effpct   froi^ 
Oct.  Ist,  1683. 

(1)  See  App.  221,  itoit. 
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approved  by  the  Chief  Juatice,  without  whoee  appi^oval  Tobeapprov. 
it  shall  have  no  validity,  of  persons  of  nautical  skill  and  Chief  Justice, 
experience  residing  or  having  places  of  business   within 
the  jiirisdietion  of  the  High  Court,  to  act  as   assessors 
in  any  Admiralty  or   Vice-admiralty    cause   of  salvage, 
towage,  or  collision,  under  the  provisions  of  section  645  A  And  publish. 
of  the  Code  of  Civil   Procedure,  and  shall   cause    the  Caictuui 
list  to  be  published  in  the  Calcutta  Gazette. 

730.  Any    persons   named  in  the  said  list  may  be  PerBons 

,  ■       .  -  ^  name<t  in  the 

summoned  to  act  as  assessors  m  any  such  cause  as  a  tore- Ust  liable  to 

.  ,  be  Ruuimonefl. 

said. 

731.  Every  person  who  shall  so  act  as  an   assessor  Amount  bf 
shall  be  entitled  to  a  fee  of  four  gold  mohurs  for  each  ^^^'^'^  ^' 
day's  attendance.  • 

732.  Either  party  in  nuy  such  cause    as   aforesaid  Application 

1        1  -i  1       1  1        •   1        1  .  ^toRummoa 

\\V(\y  apply  that  it  may  be  heard  with  the  assistance  of  asHeftsonj. 
assessors.  Uiiless  otherwise  ordered,  the  application 
should  be  made,  by  summons,  as  follows  : — where  the 
cause  is  pending  before  the  Court  in  its  original  juris- 
diction, to  the  Judge  before  whom  it  is  appointed  that 
the  cause  shall  be  heard,  or,  where  the  cause  is  pending 
in  appeal,  to  the  Judges  or  one  of  the  Judges  betore 
whom  it  is  appointed  that  the  cause  shall  be  heard  in 
appeal. 

733.  Where  assessors  are  to  be  summoned,  this  shall  Letter  in  the 

111  1  !!•  /»iT-fc       nature  of 

be  done  by  a  letter,    under   the   signature   of  the   Re-  summons. 
gistrar,    which  may  be  served  in  like  manner  as  process  To  be  Berved 

,   ,  •    .  *•  process. 

under  the  provisions  of  the  Code  of  Civil  Procedure. 

734.  The   assessors'     fees   shall,    before   each    day's  Assessors' 
hearing,    be   deposited   with  the  Registrar  by  the  party  tTbe  de^^ir 
at  whose  instance  they  were  summoned,   or,    in    default^' 
thereof,  by  the  other  party. 
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How  to  be  735.     The  Registrar  shall  pay  the  fees  so  deposited 

with  him  to  the  assessors,  or,  in  any  case  where  their 
attendance  is  not  required,  shall,  unless  otherwise  order- 
ed, refund  the  same  to  the  party  by  whom  the  same  was 
deposited. 

To  be  deemed      736,     Unlcss  Otherwise  Ordered,  all  fees   paid  to  as- 
ciiuue.  sessors  under  these  rules  shall  be  deemed  to  be  costs   in 

the  cause. 


Ecclesiastical  Rules. 

Prooe88,&c.,        737.     All  writs,  precepts,  rules,   orders,   mandatory 

by  theXgis.  proccss  shall  issue  from,  and  be  returned  into,  the  office  of 

^"*'^*  the  Registrar,  and  shall  be  prepared,  signed,  and  dated, 

and  tested,  subscribed,  sealed,  executed,  arid  returned  in 

the  manner  directed  in  and   by   the  general   rules  (I), 

except  where  otherwise  ordered  by  the  following  rules  (2), 

No  citation     hut  he  sJiall  Kiot  issuc  any  citation  on  applications  foi* 

without         administration y  unless  by  an  oi'der  of  Court,  01*  one  oj  the 

Judges  thereof  (3). 

When  the  Indian  Succession  Act,  X  of  1865,  came  into  eflFect, 
it  was  intended  that  the  procedure  in  matters  testamentary  and 
intestate  should  be  regulated  by  the  rules  of  procedure  contain- 
ed in  that  Act,  and,  so  far  as  might  be  necessary,  by  the  Code  of 
Civil  Procedure,  and  that  the  old  ecclesiastical  rules  should  be 
superseded.  These  rules,  however,  are,  to  a  certain  extent,  still 
referred  to,  i.e.,  so  far  as  they  provide  for  matters  otherwise 
unprovided  for.  See  note  to  s.  22  of  the  Charter  of  the  Supreme 
Court,  supi'a. 

Rules  787  to  758  are  rules  of  the  Supreme  Court. 

(1)  See  rules  9  to  11,  and  rule  49,  auprc^ 

(2)  See  rule  747,  post. 

(3)  See  rules  754  and  757,  pogt,  by  the  latter  o(  which  the  direction  in  italiot 
is  repealed,  and  by  the  former  of  which  it  is  required  that  the  first  petition  for 
letters  of  administration  shall  be  presented  to  the  Registrar,  and  that  the 
pecessary  citations  shall  be  issued  by  him. 
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738.     The   Registrar  shall  deliver  to   the   keei)er  ofwhento«to. 
records  all  petitions  for  probate  and  administration  and  mtestote  pro- 
wills,  and  all  the  proceedings  had  thereon,  and  all  bonds  S^dJiwered 
and    other  muniments  relative  thereto,  in  one  3^ear  from  of  reoord^r*^ 
the  time  of  sjieh  applications  and   proceedings,   and    all 
accounts  and  inventories,  in  one  year  after  the  same  have 
been  filed  ;  and  likewise   all   proceedings  and  decrees  in 
ecclesiastical  causes,  where  no  appeal  has  been  allowed,  in 
one  year  after  the  making  of  the  decree  ;  and  also  all  pro- 
ceedings  in  ecclesiastical  causes,  where  one  whole  year  shall 
have  elapsed  without  either  party  proceeding  in  the  cause, 

739.  The  last  preceding  rule  is  extended  to  all  decrees  Rule  738     ^ 

1-1  *  y         o     %       r^  extended   o 

and  proceedmgs  on  the  admiralty  side  of  the  Court.  -       admiralty 

pVooeeding). 

Probate, 

740.  Applications  for  probate  in  common  form    of  aAppiicaUonH 
written    and    perfect    will,  written  or  subscribed  by  the    ^"^^^  ^ 
testator's  own  hand,  shall  be  made  by  petition  with   the 

will  and  the  affidavit  of  the  executor  annexed,  stating  the 
time  of  the  testator's  death,  that  the  writing  annexed  is^ 
as  he  believes,  the  last  will  of  the  deceased,  that  he  is  the 
executor  therein  named,  and  that  the  deceased,  if  a  British  i?  ^*»«  ?«?« 

.  ....  .  01  ^  British 

subject,  left  effects  within  the  jurisdiction  of  this  Court,  subject 

and,  if  other  than  a  British  subject,  within  the  Calcutta  in  otJwr 

jurisdiction  of  the  Court,  and  such  other  proof,  if  any,  as 

the  Court  shall  require. 

See  Indian  Succession  Act  X  of  1865,  ss.  244,  245,    246A,   247 

and  248  ;  also  s.  254,  which  prescribes  the  form  of  probate.     See  Form  of 

Drobftte 
Probate  and  Administration  Act  V  of  1881,  ss.  62,  63,  65,  67,  76.  *^ 

See  the  Court-fees  Amendment  Act  XI  of  1899  which  prescribes 

the  form  of  affidavit  settincr  forth  the  particulai*s  and  valuation  of  Of  affidavit  of 

/.    1      J  J  valuation, 

the  moveable  and  immoveable  property  of  the  deceased. 

By  these  Acts  verificatiorr  is  required  by  "  at  least  one   of  the  Verification 
witnesses  to  the  will  when  procurable."    See  Indian  Evidence  Act  ^^  *  witness. 
I  of  1872,  SB.  68  and  69. 
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Holograph  In  Scotland  a  hoIogi*aph  will,  signed  by   the   testator,  is  good, 

,  and  to  it  no  witnesses  are  necessary  (1\    Such  a  will  may  be   ad- 
l  mitted  to  probate  in  this  country  if  the  testator's   domicile    was 


Scotch  at  the  time  of  his  death  (2). 
See  rule  762,  post 


Probftte  to  in-      Probate   cannot   be   refused   to  an  insolvent  executor,  but  the 
i;op.  Court  may  exercise  control  by  requiring  security  or   appointing  a 

Roceiver  (3). 

To  executor         Probate   to   an   executor  according  to  the  tenor,  or  by  implica- 
by  implica-       . .        ..^ 

t^o.  tion  (4). 

Shebait  Where   the   testator    dedicated     all   his   property    to   certain 

tor  by  impli.   Thakurs,  subject  to  the  payment  of  certain  legacies  and  annuities, 

cation.  ^^^j   directed     the   shehait  to    pay   the   legacies   and   annuities, 

the  former  by  sale  of  a  portion  of  the  estate,  and  the  latter   out  of 

income   to  be   derived   from    the  estate,  and    to   "  perform    the 

management  and  other  business  transactions  of  the  estate,"  held^ 

that  the  shebait  was  an  executor  by  implication  (5). 

Trustee  when      A   trustee   who  is  required   to  get  in  and  recover  the  whole 

ilmpUwiUon^     estate,   to   pay   the   debts   and   divide   the  residue,   is  clearly  an 

executor  by  implication  (6). 
When  not  Where  subject  to  the  payment  of  certain  annuities,  the  testator 

implication,  left  his  estate  absolutely  and  entirely  to  his  widow  and  appointed 
her  .  and  two  other  trustees,  held,  following  the  English  authori- 
ties (7),  that  the  trustees  were  not  executors  by  implication  (8). 
P^rsonsdirect-  Where  the  testator  gave  his  property  to  his  son  and  grandson, 
cert<dn  acts  postponing  the  division  thereof  until  after  the  death  of  his  widow, 
e^torab     ^^^  directed   them   to  pay   the  Government  revenue  payable  in 


implication. 


(1)  Paterson's  English  and  Scotch  Law,  s.  668,  p.  222  ;  BeU's  Law  of 
Scotland,  s.  1868,  p.  838. 

(2)  In  the  goods  of  Elliott,  I.  L.  R.  4  CaL  106  ;  In  the  goods  of  A.  H.  Wtjdktr, 
6th  May  1899,  Sale  J. ;   In  the  goods  of  George  Crammond,  Aug.  25,  1899,  Sale,  J. 

•   (3)  I  Williams  on  Exefeutors  (8th  Ed.)  240,  241,  393.    See  Act  V  of  1881,  s.  78. 

(4)  Belchambers'  Practice,  431,  444(c)  ;  In  the  matter  of  Monohur  Mooherjee^ 
Cal.  L.  R.  p.  228. 

(6)  Suit  No.  7  of  1897,  In  the  goods  of  Uurro  LaU  Karfomut,  deceased  ;  Ashoototk 
Poramaniek  v.  Drdba  Moyee  Dasee,  decree,  dated  December  14th,  1898. 

(6)  In  the  goods  of  Baylis^  L.  R.  1  P.  and  D.  21  ;  Munmohun  Qhosal  v.  Puritnaik 
iRiy,  22Suth.  174. 

(71  In  the  goods  of  Baylis,  L.  R.,  P.  and  D.  21  ;  In  the  goods  of  Pumehard,  L.  R.  2 
P.  and  D.  369  ;  In  the  goods  of  Lawry,  L.  R.  3  P.  and  D.  157. 

(8)  In  tlie  goods  of  Samuel  Clarke  Kennedy ,  February  28th,  1887,  Norris,  J. 
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respect  of  his  dwelling-house,  to  maintain  his  widow,  to  enable 
her,  if  she  should  desire  it,  to  perform  hroto,  or  acts  of  religious 
devotion,  and,  according  to  the  best  of  their  means,  to  perform 
his  ahrad  and  other  rites,  and  the  alirad  of  the  widow  after  her 
death,  held,  that  the  son  and  gi*andson  were  not  executors  by 
implication  (1). 

A  universal  legatee  as  siLch  is  not  an  executor  according  to  the 
tenor  or  by  implication  (2)  and  is  not  entitled  to  probate  (3). 

741.     In  cases  where  the  will  is  written  in  any  of-  the  where  will 
eastern  or  foreig!i  languages  and  characters,  there  shall  be  foi^J^™  ^ 
a  translation  thereof  annexed  bv  one  of  the  sworn  inter- Jj^^S^n 
preters  of  this  Court,  if  it  be  a  language  for    which   an  ^^^ '^"'*®^* 
interpreter  is  appointed,  or  if  it  be  any  other   language, 
then  by  any  person  competent  to  translate  the  same,  in 
which  last  case  such  translation  shall  be  accompanied  by  i^ndtobe 
an  affidavit  of  the  translator,  that  he  reads  and  perfectly  ^^^^' 
understands  the  language  and  character  of  the  original, 
and  that  the  same  is  a  true  and  accurate  translation. 

See  Xct  X  of  1865,  s.  245,  and  Act  V  of  1881,  s.  63.  Sec  note 
under  rule  748,  post 

Probate  was  granted  of  a  certified   copy   of  a  will   attested  Probate  of 
before   and   deposited    with    the  proper  officer  at  Chandemagore,  ^^^  *jll 
but  not  proved  in  any   Court.     The   practice   under   the   French  "°*^  proved  in 
law   was  shown  by  the  production  of  a  certificate,   authenticated 
by  the  seal  of  the  Judge  President  of  the  Court  of  first   instance 
at  Chandernagore,  of  which  the  following  is  a  translation  : — 

"  I,  the   undersigned   Judge   President   of  the   Court   of  first  Practice  un- 
instance   at  Chandernagore,   certify   that,  under  the  French  Iftwsp^^'^ 
[Articles  1  and  26  and  the  following  of  the  French  Civil  Code],  an 
executor  of  a  will  is  not  bound  to  have  his  authority   sanctioned 

(1)  In  the  goods  of  Prawn  Kisto  Bass,  June  24tb,  1885,  Pigot,  J. 

(2)  Oliphanty  1  Swa.  and  Trist  526— In  this  case  it  was  ascertained  that  the 
practice  of  the  registry  had  always  been  to  grant  to  a  universal  legatee  ad  such 
administration  with  the  will  annexed,  and  not  probate.  The  case  of  Androi'ini  v. 
PoUblanCf  3  Ap.  301,  was  considered,  and  the  term  universal  heir  was  distinguished 
from  universal  legatee.  But  see  In  the  goods  of  Hadhika  Mohun  Sett,  7  B.  L.  R 
563. 

(3)  In  the  goods  of  Jane  Porter,  2l8t  March  1883,  Norri«,  J  ;  In  the  goods  of  S.  M, 
Kadwnbinev  Dahee,  11th  May  1889,  Trevelyan,  J.;  In  the  goods  of  8.  M,  Monmohiny 
Dassee,  30th  Nov.  1889,  Wilson  J.  ;  In  the  goods  of  Oovinda  Kurtiar  Chowdhuri 
July  20th,  1896,  Sale,  J. 
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by  the  Judge,  nor  to  obtain  probate  of  the  will  in  order  to  obtain 
possession  of  the  assets  of  the  estate.  He  can  fulfil  his  functions 
of  his  own  right,  that  is  to  say,  receive  the  whole  incorae  and 
the  monies  due,  and  pay  the  debts,  without  judicial  authority  in- 
terfering with  his  action,  unless  the  heirs  or  legatees  dispute  it." 

It  was  further  certified  that'  the  testator  was  domiciled  at 
Chandemagore,  and   died   there  leaving  a  will  (1\ 

A  person  domiciled  in  Mexico^  having  made   a  will   according 

to  the  law  of  Mexico,  and  the  proper  Court  there  having  granted 

copy  of  trans- pi.Ql)i^t;^    of    the     will     as   contained   in   a   Spanish   translation 

IaUod  of  for-    "^  ,  ,  ^ 

eign  will  mi-    thereof  : — Heldy  that  the  grant  in   this   country   must   be   made 

upon   the   production   of  a  certified  copy  of  the  Spanish  transla- 
tion, and  not  of  the  original  will  (2). 
See  note  under  rule  748,  'post. 


Letters  of 
aamiiiietra- 
tion,  with 


nexed. 


ApplicatioDS 
for  adminiB- 
tration. 


Citation. 


To  be  adver- 
tlBed. 

Administra- 
tion when 
executor  not 
renounced. 
Citation  to 
see  proceed- 
ings. 
Form  of 
administra* 
tion. 


Letters  of  AdmimstixUion. 

742.  Applications  for  letters  of  administration  shall 
be  made  by  petition,  stating  the  time  and  place  of  the 
deceased's  death,  the  family  or  other  relatives  of  the  de* 
ceased  and  their  respective  residences,  and  in  case  they 
shall  be  absent  from  the  jurisdiction  of  the  Court,  whether 
they  have  any  known  agents  within  the  jurisdiction  of  the 
Court,  the  right  in  which  the  petitioner  claims  to  admin- 
ister, and  the  amount  of  the  assets  which  are  likely  to 
come  to  Jus  hands  ;  which  petition  shall  be  verified  by 
affidavit  to  be  filed  therewith,  and  the  necessary  citations 
shall  then  issue,  and  the  application' shalTl)e  advertisedon 
MonSay^iii  ttiree  successive  weeks  in  the  InAia  Gazette. 

See  the  Indian  Succession  Act,  X  of  1865,  s.  246;  and  s.  19.% 
as  to  the  grant  of  administration  when  the  executor  has  not 
renounced ;  and  s.  250,  by  which  citations  may  be  issued  "  calling 
upon  all  persons  claiming  to  have  any  interest  in  the  estate  of  the 
deceased  to  come  in  and  see  the  proceedings"  (3)  and  s,  255 
which  prescribes  the  form  of  lettei-s  of  administration. 

(U  In  ike  goods  of  Lonis  Jodkim^  February  5th,  1879. 

(2)  In  the  goods  of  Z.  /.  RuU,  L.  J.  4  P.  &  D.  76. 

(3)  The  effect  of  a  citat'on  to  see  proceeclings  is  to  bind  all  penjons  clairuinBr  an 
interest.  1  Williams  on  Executors,  7th  Ed.,  583. 


Digitized  by 


Google 


advertise- 
meut. 


i 


.     ORiaiNA  L  SIDE,  309 

See  the  Probate  and  Administration  Act,  V  of  1881,  ss.  64, 
16  and  77.  See  the  Court-fees  Amendment  Act,  XI  of  1899, 
which  prescribes  the  form  of  aflSdavit  of  valuation.  See  also 
rule  769,  poH,  and  the  note  thereunder. 

Citation  by  advertisement,  where    thS  party  cited  has  left  the  ciution  by 
country  and  has    not  been  heard  of,  and    has  no  attorney,  agent 
or    con-espondent ;    Kemu&rthy  v.  Kenwrn^thy,  32  L.  J.,   N.  S., 
P.  M.  A.,  107 ;  Coote,  229. 

No   power  can   be  reserved  in  any    grant   of  administration  ;  No  i^wer  re- 
Coote,  67,  109,  128;  1  Williams  on  Executors,  7th  Ed.,  428.  ^hlh^mti^! 

An  administrator  of  a  supposed  intestate  acting  bond  fide  was  Costa  when 
held  to  be  entitled  to  costs  out  of  the  estate,  although  a  will  was  tk,n  revoked 
afterwards  produced,  the  residuary  legatee   under  which  obtained 
revocation    of    the    lettei-s    of   administration    and    probate  of 
the    will :   Morehouse   v.   Herbert,  5   W.   R,    538 ;    Taylor    v. 
Haygarthy  8  Jur.,  135. 

743.  When  the   widow    «applies  for  adaiinistration,  a  Citation 
citation  shall    issue  to  the    next-of-kin,    and   when  the  ^Uon^^y  * 
next-of-kin  applies,  a  citation  shall  issue  to  the  widow,  if  Text-of-kin. 
any,  and  another  to  the  next-of-kin  next  entitled. 

The   brother  of  a   deceased  person,  the   father   being  alive,   isBi-othemot 
not  his  "next-of-kin"  within   the  ordinary  meaning  of  that  term, "^£^'^?^ 
or  within  the  artificial  meaning  given  to  the  term  by  the  Indian  lifetime. 
Succession  Act.     He  has  no  interest  in  the  goods  of  the  deceased, 
and  consequently  has   not  a  title  to  administer   equal  to  that  of  a 
creditor  or  legatee  ;  In  the  goods  of  SmaUwood,  July  2oth,  1868, 
Norman,  J. 

744.  When  a  creditor  applies,  a  special  citation  shall  citation 
issue  to  the    widow,  if  any,  and  next-of-kin,    provided  ^t?on*by  ' 
they  shall  be  resident  within  the  jurisdiction,   or   have 

any  known  agent  resident  within  the  jurisdiction,  and  a 
general  citation  shall  also  issue  to  all  persons  interested 
in  the  goods  of  the  deceased,  and  all  such  citations  shall 

ibe  served  personally  upon  such  known  agents  when  they 

|are  within  the  jurisdiction. 
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Special  cita- 
tion. 


Application 
by  creditor. 


Special  >»ond 
by  creditor 
obtaining 
ad  minis  tra- 
tion. 


All  debts  paid 
rateably 
except  wagen. 


Citations 
when   retur^ 
able. 


I 


See  Act  X  of  1865,  88.  198  and  206.  Section  198  has  been 
incorporated  in  Act  V  of  1881,  but  not  s.  206. 

When  a  creditor  applies,  it  is  necessary  that  a  special  citation 
should  be  issued  to  the  Administrator-General,  who  has  a  pre- 
ferential right  under  Act  II  of  1874,  s.  15. 

745.  In  all  petitions  by  creditors  for  letters  of 
administration,  it  shall  be  stated  particularly  how  the 
debt  arose,  and  whether  the  party  has  any  and  what 
security  for  the  debt  :  and  no  administration  shall  be 
granted  to  any  person  claiming  as  a  creditor  where  the 
debt  arises  from  the  balance,  or  the  supposed  balance, 
of  an  open  or  unsettled  account,  or  where  the  creditor 
has  security  for  the  debt. 

See  Act  X  of  1865,  s.  206. 

746.  When  letters  of  administration  shall  be  granted 
to  any  creditor,  it  shall  be  part  of  the  condition  of  the 
administration-bond,  that  he  shall  pay  all  debts  of  equal 
degree  in  equal  proportions  without  any  preference  of 
his  own  debts,  and  in  a  due  course  of  administration  not 
preferring  his  own  debt. 

In  England  when  the  estate  is  insuflScient,  the  administrator 
may  be  required  to  enter  into  a  bond  to  pay  pro  rata  to  each 
creditor  his  debt  according  to  its  degree:  Coote,  114.  By  Act  X 
of  1865,  ss.  281  and  282,  wages  are  to  be  paid  preferentially. 
All  other  debts  are  to  be  paid  equally  and  rateably 

See  Act  V  of  1881..  ss.  103  and  104.  These  sections  are  the 
same  as  ss.  281  and  282  of  Act  X  of  1865,  except  that  to  s.  103 
has  been  added  the  words  "  according  to  their  respective  priori- 
ties (if  any)." 

747.  All  citations  issued  at  the  instance  of  parties 
applying  for  probate  or  letters  of  administration  shall  be 
returnable  in  four  days  from  the  day  of  service,  fTflie 
parties  to  be  cited  live  within  the  town  of  Calcutta  or  ten 
miles  thereof;  and  in  case  the  parties  live  above  ten  miles 
from  Calcutta,  the  citation  shall  be  made  returnable    on 
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such   day    certain  as  the  Court  or  a  Judge  thereof  shall 
direct ;  and  where  a  creditor  applies  for  administration,  a 
copy  of  each  citation  shall  be  posted  by  the  SherifFat  each  wiiere  to  be 
of  the  following  places,  viz.y  the  lower  verandah   of    the 

t  Court-house,   at   the   Bankshall,   and   in  the  Exchange 

iRooms. 


The  proper  place  for  posting  up  a  citation  in  the  present  Court- 
house is  the  gJ2iiI^  staircase,  where  notice-boards  for  both  the 
Original  and  Appellate  Sides  have  been  put  up  by  order  of  the 
Judges. 

748.     When  the  application  is  made  by  the  attorney  of  when  attor- 

1      •    •  •  1  •1-11        -i       <n  "®y  ^^  absent 

an  executor  or  administrator  resident  in  England,    Scot- executor  or 
land    or  Ireland,  or  at  any  other  place  beyond  the  juris-  torappUes. 
diction  of  the  Court,  the  original  will,  or   an    exemplifi- 
cation   thereof,    or   an   exemplification   of  the  letters  of 
administration    shall  be   annexed   to  the    petition,   and 
the  power-of-attorney  shall  be  verified  to  the  satisfaction  Power-of- 

^  "^  attorney  to 

of  the  Court  or  a  Judge.  be  verified. 

See  55  Geo.  Ill,  c.  84,  s.  2  ;  Act  X  of  1865,  ss.  218  and  214 ; 
Act  V  of  1881,  ss.  29  and  30 :  and  note  to  rule  741,  aupra 

In   the  case  of  a  French  will  a  grant  vvas  made  of  letters   of  Administra- 
administration,  with  a  copy  of  the    will .  annexed,   to  one  of  the  copy  of  a 
constituted  attorneys  and  "  the  usufructuary  legatee  of  the  univer-  f^°xed^* 
sality  of  the  personal  and   real    estate   composing   the  succession 
of  the   said   deceased, "   both   of  the  city  of  Paris,  who  sent  out 
from  thence  the  following  documents :   (a)   a  copy  of    the   will,  Documenu. 
(6)  a  deed  of  notoriety   stating  when  the  testator  died  and  that 
he   left  no  heirs   or  descendants,  (c)  a  power-of-attorney.     Each 
of  these  documents   was  authenticated  by  a  Notary  Public,  whose 
signature  was  authenticated  by   the   signature   and  official  seal  How  authen- 
of  the   Judge  of  the  inferior  Court  for   civil  causes  of  the  Seine, 
whose     signature    was  authenticated   by   the   Chef  du    Burfcan 
of  the   Garde  des  Sceaux  and  the  seal  of  the  Ministry  of  Justice, 
whose   signature   was   verified   by   the  Chef  du    Bureau,  of  the 
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Ministry  of  Foreign  affairs,  whose  signature  was  verified  by  the 
signature  and  seal  of  Her  Britannic  Majesty's  Vioe-Consul  at 
Paris  (1). 

AdmlDistra-  A  grant  was  made  of  letters  of  administration ,  with  a  copy 
anuexed,  ^f  t'^e  will  annexed,  to  the  constituted  attorney  of  the  executor  o 
provwi^fore  ^^^  ^^'^  ^^  *  Mahomedan,  late  of  Teheran  in  Persia,  on  production 

Her  Majesty's  of  a  certificate  in  the  nature  of  probate  from  Her  Britannic  Maies- 
representa* 

tiveinPcMia.  ty's  Charge  D,  Affairs  in  Persia  (2). 

As  to  the  veHjication  of  a  pmoer-of -attorney, — A  power-of-attor- 
tiey  executed  in  Scotland  in  the  presence  of  a  writer  to  theSignetand 
a  Law  Clerk  and  verified  by  a  declaration  of  the  writer  to  the  Signet 
as  to  execution  and  attestation,  and  which  declaration  was  authen- 
ticated by  a  certificate  of  the  Lord  Provost  under  the  seal  of  the        • 
corporation  of  the  City  of  Eklinburg  was  deemed  insufficient,  on  the 
ground  that  the  power  was  not  executed  ,before   or   authenticated    ,  ^ 
by  any  of  the  persons   mentioned  in  s.  86  of  the  Indian  Evidence  ^   \ 
Act  of  1872,  and  that  in   order   to  comply  with   the   provisions 
of  that  section,  the  power-of-attorney  must  be  executed   before 
/I        j  01*  be  authenticated  by  one  of  those  persons  (3).    This  case  has  not 

been  followed,  it  being  considered  that  s.  86  is  an  enabling  section 
and  docs  not  exclude  any  other  mode  of  proof  such  as  would, 
satisfy  the  Court.  See  the  unreported  cases  cited  in  Ameer 
Ali*s  and  Woodrooff*s  Evidence  Act,  p  486.  See  also  a  later  case 
and  the  note  therein  referred  to  (4). 

The  mere  registration  of  a  power-of-attorney  is  not  sufficient 
proof  of  its  execution  (5\ 

Administra.        749.     If  HO  caveat  shall  be   entered   after   the    usual 

advertisements  shall  have  been  duly  published,  the  jjita- 

To  the  Regia.  tioiisi^fiiug  <luly  is^ued  and  returned,  letters  of  adminis- 

""^^  tration  shall  be  forthwith  granted  to  the  person  applying 

(1)  In  the  goods  of  Benoit  Gamier,  July  28th,  1884,  Wilaon  J.  See  In  the  goods 
of  Eugene  Analob  De  Valtcien,  Jan.  14th,  1886,  Treveljan,  J.  See  note  under 
rule  741,  snpra. 

(2)  In  (lie  goodt  of  Syed  Alii  Hakim  Bathire,  January  19th,  1887,  Trevelyan,  J. 

(3)  In  the  good*  of  Primrose,  I.  L.  R.  16  Cal.  776. 

(4)  In  the  goods  of  Henderson,  I.  L.  R.  22  Cal.  491, 

(5)  In  the  goods  of  Salimiatvl  Fatima  \,  Koylashpoti  Narain  Sing,  I.  L.  U,  17 
Cal.  903. 
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for  the  same,  such  person  having  first  executed  the  usual  . 
bond  to  the  Registrar,  with  two  or  more  able  sureties,  in 
such  sura  as  shall  be  deemed  adequate  to  the  value  of  the 
estate   and   effects.     And  justifying   security   shall   be  Justifying 
required  at   the   discretion    of  the    Court   or  a  Judge,  ^®^"*'^' 
according  to  the  circumstances  of  each  case. 

This  rule,  so  far  as  it   requires  the   bond  to  be  given   to   the  Administra- 
Registmr,   is  ultra  vires.     See  Charter  14  Geo.  Ill,  s.  23,  supra,  tHS 
by  which  administration-bonds  are   required  to  be  given   to   the  Ji*8tioe, 
Junior  Justice. 

The   grant   of     letters   of   administration  under   the  Charter  Formerly 
14  Geo.  Ill,  ss.  22  and  23  was  confined  to  personality.  peraoimity. 

It   \Yas    held   in   the  case   of   In   the  goods   of  Oourchtvtm 
Takoor  (1),  that  the  rule  of  the  Ecclesiastical  Courts  in  England, 
iacconling  to  which  security   is   required   only   as   to   personalty,  j 

Ishould  be  followed  in  regard  to  Hindu  estates  as  well  as  English 
estates.  In  that  case  the  question  was  considered  with  reference 
to  the  ecclesiastical  jurisdiction  exercised  by  the  High  Court 
under  the  Charter  of  the  Supreme  Court,  and  not  with  reference 
to  the  Indian  Succession  Act.  By  s.  179  of  that  Act,  the  exe- 
cutor or  administrator  of  a  deceased  person  is  his  legal  repre- 
sentative for  all  purposes,  and  all  the  property  of  the  deceased 
vests  in  him  as  such.  By  s.  255,  the  grant  of  letters  of  adminis- 
tration is  of "  the  property  and  credits,"  and  not,  as  formerly, 
of  "  the  goods,  chattels,  and  credits."  By  s.  256,  the  bond  to  be 
given  by  an  administrator  is  for  "  the   collection,   getting   in   ^^^  Now  given  to 

administerinir  the  estate  of  the  deceased,"  i.  e.,   the  whole  estate,  ^^jef  Justice 

,  and  extends 

That  section  also  requires  that  the   bond  shall   be  given    to   the  to  whole 

Judge   with   one  or   niore  sureties,  and  "  shall  be  in  such  form  as 

the  Judge  shall  from  time  to  time  by  any  general  or  special  order 

direct."    The  bond,  in  the  form  adopted  under  that  section  is  now  porm  of 

given  to  the  Chief  Justice,  and  extends  to  the  whole  estate. — See 

Ap.   (L\  and  note   to  ss.  22  and  23  of  the  Charter  14  Geo.  Ill; 

(l)llu  Jur.  N.  a.299. 

40 
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Effect  of  ad-  8Uj)ra.    It  was  held  that,  in  respect  to  Hindus,  a  grant  of  \etters 

in  respect  to    of  administration,  as  under  an  intestacy,  has  the  eifect  of  vesting 

Hindus.  ^^jy  ^j^^  personal  estate  in  the  administrator  (1).     It  was  also  held 

that  letters  of  administration  to  the  estate  of  a  deceased  Hindu 

must  be  in  respect  of   his   whole  estate  including  immoveable 

property  (2). 

The  wider  effect  given  by  these  cases  has  been  confirmed  by 
legislation.  See  the  Probate  and  Administration  Act,  V  of  1881, 
a  4  which  is  the  same  as  s.  179  of  the  Indian  Succession  Act.  See 
also  rule  65,  supra,  by  which  the  procedure  prescribed  by  the 
Indian  Succession  Act  is  made  applicable  to  aU  cases. 
Special  bond.  See  form  of  bond,  filed  April  13,  1899,  in  a  case  where  a  grant 
was  made  of  letters  of  administration  limited  for  the  purpose 
of  transferring  property  which  was  vested  in  the  deceased  but  in 
which  he  had  no  beneficial  interest  (3). 

Bond  before  By  a  rule  of  the  High  Court  of  Justice,  Probate  Division 
execut^  administration-bonds  are  required  to  be  attested  "  by  an  officer  of 
the  principal  registry,  by  a  District  Registrar,  or  by  a  Commis- 
sioner or  other  pereon  now  or  hereafter  to  be  authorized  to 
administer  oaths  under  20  and  21  Vict,  c.  77,  and  22  Vict.,  c.  95 ; 
hut  in  no  case  are  they  to  he  attested  hy  the  proctor,  solicitor, 
attoimey  or  agent  of  the  party  who  executes  them'' — Coote,  253. 

How  to  be  As  to   the  mode   of  proceeding  to  obtain  an  assignment  of  an 

put  in  suit,      adniinistration-bond  when  required  to  be  put  in  suit,  see  note  to 

8.  23  of  the  Charter,  14  Geo.  Ill,  supra.    See   Bel.   Practice   440, 

441. 

Penalty  re-         Where  the  penalty  of  an  administration-bond  may  be  reduced, 
duced.  —Coote,  98. 

Sureties  Where  sureties  may  be  dispensed  with. — Coote,  99. 

dispensed  ffhis  can  no  longer  be  done  as  by  s.  256  of  Act  X  of  1865,  as  also 

with.  Now  in-  Y  — 

dispensable,     by  the  corresponding  s.  78  of 'Act  V  of  1881,  a  bond  is  in  every 

case  required  to  be  given  "  with  one  or  more  surety  or  sureties.''    It 

should  be  noted  that  s.  78  is  in  one  respect  different  from  s.  256, 

(1 )  Kadunibinee Dauee  v.  Koylath  Kcminee  Dassee,  I.  L.  R.,  2  C.  S.,  431. 

(2)  Bam  Ckand  Seal,  In  the  goodt  of,  I.  L.  R.  6  Cal.  2  ;   Qreeik   Chunder  MitUr 
In  the  goods  of,  I.  L.  R.  6  Cal.  483. 

(3)  Jn  thegoodi  of  A.  S,  ChMoy,  28tb  March  1899,  Sale,  J. 
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inasmuch  as  it  renders  an  executor  as  well  as  an  administrator 
liable  to  be  required  to  enter  into  an  administration-bond.  The 
practice  in  England,  where  only  an  insolvent  executor  (1)  may 
be  required  to  give  security,  has  been  followed  on  the  Original 
Side  of  the  High  Court. 

The   Court   will  not  discharge   the   original   sureties    to    au  Sub«titution 
administration-bond,   and  allow  other  sureties  to  be  substituted  gj^ie. 
for  them.    In  the  goods  of  Stark,  L.  R.  1  P.  &  D.,  76.    See  s. 
130  of  the  Contract  Act,  IX  of  1872. 

In  oi-dinary  cases   the  sureties  to  an  administration-bond  are  JuBtifying 
not  required  to  justify.— Coote,  99.    .  security. 

Where  justifying  security  is  given  ex  debito.-^Cooie,  136,   140  Ezdehko. 
231,480. 

Where  justifying  security  is  specially  ordered. — Coote,  99.  Specially 

ordered. 

Form  of  afl&davit  of  justifying  sureties. — Coote,  No.  23,  p.  584.  Form  of  affi- 
davit. 

Practisincf  attomies  are  not  accepted  as   sureties  to  an   admi-  Attomies  in 
.       ,^     ,  ^  eligible  to  be 

nistration-bond.  sureties. 

In  November,  1870,  the  following  note  was  submitted  by  the 
Registrar  to  the  Judges : — 

'  "  At  common  law  a  practising  attorney  oonnot  be  bail  (2),  nor 
where  a  plaintiff  is  required  to  give  security  for  costs  can  his 
solicitor  be  his  surety :  Panton  v.  Labertouche,  1  Phil,  265. 

"  The  object  of  the  rule  is  the  same  both  at  law  and  in 
equity, — namely,  the  protection  of  attomies  and  solicitors 
against  the  importunity  of  their  clients. 

"  I  request  directions  as  to  whether  or  not  the  same  practice 
should  be  followed  in  reference  to  administration-bonds." 

Phear,  J. — "  I  think  the  practice  should  be  the  same  in  reference 
to  administmtion-bonds  and  other  matters  relating  to  security 
on  the  Ecclesiastical  Side  of  the  Court  as  at  Law  and  in  Equity.' 

Norman,  J. — ■*  1  agree  in  this  view.*' 

(1)  1  Williams  on  Executors  (8th  Ed.)  241. 

(2)  See  rule  6,  iupra. 
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Caveat  to  be  /      750.     If  caveat  be  entered,  unless  an  affidavit  be  filed 

affidavit      I  within  eight  days  after   such    entry, 'sIaftrig"'ttrerTtght 

days!"^    1.  and   interest*  oFtHe  caveator,  and  the  grounds  of  objec- 

I  tion  to  the  application,  such   caveat   shall    not   prevent 

.  the   granting   of    probate   or   letters  of  administration, 

;  and  no  affidavit  shall  be  filed  after  the  expiration  of  the 

;  said  eight   days,  without  the  special  leave  of  the  Court 

or  a  Judge  thereof  being  first  had  and  obtained. 

See  Act  X  of  1865,  ss.  251,  252,  and  253,  and  the  corre- 
sponding sections  70,  71,  and  72,  in  Act  V  of  1881.  The  expense 
of  an  application  merely  to  obtain  the  directions  of  the  Court 
under  s.  253  would  be  avoided  if  the  caveator  were  required  to 
comply  with  this  rule ;  and,  if,  on  the  expiration  of  the  tirae 
allowed  to  him  to  file  an  affidavit  in  support  of  the  caveat,  the 
application  for  probate  or  letters  of  administration  were  required 
to  be  renewed  on  short  notice  to  the  caveator.  Four  days'  notice 
,  ought  to  be  sufficient. 

VVho  may  eu»  Who  may  enter  a  caveat. — Any  pei-son  who  can  show  that  he  is 
ter  cavea  .  entitled  to  maintain  a  suit  in  respect  of  property  over  which  pro- 
bate would  have  effect :  (1),  but  not  the  creditor  of  a  person  who 
would  have  been  the  heir  in  default  of  adoption  (2).  Their  Lordships 
of  the  Privy  Council  approved  of  this  decision  (3),  but  expressed 
grave  doubts  whether  an  attaching  creditor  can  oppose  the  grant  of 
probate  "  at  least  in  a  case  which  is  not  founded  on  the  ground 
that  the  probate  has  been  obtained  in  frAud  of  creditors "  (4). 
Following  the  rule  thus  indicated,  a  mortgagee,  who  had  obtained 
a  decree  and  proceeded  to  execution  was  allowed  to  enter  a  caveat 
against  the  grant  of  probate  and  oppose  the  grant  on  the  ground 
that  the  will  was  a  forgery  and  was  set  up  in  fraud  of  cre- 
ditors (5). 

Procedure  ^   caveat  not  having  been  supported  by  affidavit,  a  summons 

when  caveat    «^ag    issued  to   the    caveator  to    show,  cause    why  an    order 
not  supported  "^ 

by  affidavit.  ^^^  ^.^^^  (Jhunder  Sil  v.  Bhoho  Soondun  Dcbee,  I.  L.  R.  6  Cal.  460. 

(2)  Baij  Nath  Sahai  v.  DespuUy  Singh,  I.  L.  R.  2  Cal.  208  ;  25  W.  R.  489. 

(3)  Nilmoni  Singh  Deo  v.  Umanath  Mookerjee,  L  L.  R.  10  Cal.  26. 

(4)  lb.,  p  28. 

(6)  Surho  Mungla  Dam  v.  Shatihi  Bhooihun  Bieioat,  I.  L.  R.  10  Cal.  418. 
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should  riot  be  made  requirine;  him  within  24  hours  to  file  an 
affidavit  in  support  of  his  caveat  and  directing  that  in  de- 
fault thereof  "  the  caveat  be  set  aside  and  the  costs  of  and 
\  incidental  to  the  application,  be  paid  by  the  caveator.  The 
caveator's  attorney  appeared  on  the  summons  and  said  that  he 
had  no  instructions  to  proceed  in  the  matter.  It  was  ordered 
that  the  caveat  be  taken  off  the  file  and  that  the 
caveator  do  pay  the  costs  of  and  incidental  to  the  applica- 
tion (1). 

/      751.     Either  party,  where  an  affidavit  has  been    filed  Caveat  may 

*    •  i         •^  ^  be  set  down 

'    in  support  of  the  caveat,  may,  a^ftpr  oiVl^f.  HAya  frnm  the  by  either 

'  «— — — T5—    ^      1/  ^      party  after 

entry  of  the  caveat,  set  down  the  same  with  the  Regis- eight  days, 
■   trar  to  be  argued,  giving  six  days'  notice  thereof  to  the 
adverse   party   or  his  proctor,  any  affidavits  intended  to 
be  used  by  either  party  in  the   arguments   having   been  All  affidaviu 
.   previously   filed    in   Court,   and   which  each  party  shall  vioiwiy  filed. 
have  an  opportunity   of    inspecting   and   taking   copies 
of,    if  required.     The  aflBdavit  on  both  sides  being  read, 
the  advocate  for  the   caveator   shall   be    first   heard   in 
support   of  ^the    caveat,  and  the  same  shall  be  disposed 
of  in  a  summary  way,  unless  the  Court  shall  direct  the 
parties  to  proceed  in  a  more  solemn  manner. 
See  note  to  rule  750,  supra. 

The     form    of   order  when   the   Court  directs     the    parties  Form  of  order 
to     proceed     in     solemn    form   is     as    follows. — It    is    ordered  ings  to  be  in 
that  the  said  petition  of  A.  B.  be  numbered  and  registered  as  and  ^  ^°^°  ^^'^' 

I  be  deemed  a  plaint  filed  against  the  said  A.  B.  (the  said  petitioner 
being  the  plaintiff,  and  the  said  caveator  being  the  defendant)  and 
1  it  is  further  ordered  that  the  affidavit  filed  by  the  said  caveator 
;j  hi  support  of  his  caveat  be  treated  as  his  written  statement 
'•,!in   this   suit,   with     liberty   to   him   to    file   a   further   written 

i  statement*     And   it   is   further  ordered   that   this  suit    be    set 
t 

'down  as  a  contentious  cause  at  the  bottom  of  the.  plaintiffs  list  of 
\  suits  for  the  day  of 

(1)  Raye  Kiivud  Dassiy  tn  the  goods  ofy  January  7th,  1886,  Trevelyan,  J. 
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Citation*  to  752.  Ill  all  cases  in  which  executors  and  administra- 
tobei88ue<i*  tors  shall  ncglcct  to  file  their  inventories  or  accounts  for 
Zoffimo,  ^^^  two  months  beyond  the  time  allowed  to  them  by  law, 
the  Registrar  is  ordered  to  issue  the  necessary  citations 
and  other  process  to  compel  the  filing  of  the  same,  and 
to  charge  the  parties  making  default  with  the  costs 
thereof. 

Practice  No  citation   has  been   issued  by  the  Registrar  ex-oficio  since 

1848.  It  is  not  the  practice  of  the  Ecclesiastical  Courts  ^- 
mero  motii  to  call  for  an  inventory  or  account :  Middleton  v. 
Ruahaut,  1  Phil,  244. 

Neglect  to  6ie  See  s.  277  of  Act  X  of  1865,  and  the  corresponding  a  98 
JI^untL^y*^  in  Act  V  of  1881  (substituted  for  the  original  sections  by  s. 
i»e  dealt  with  15   ^f   Act  VI  of  1889)  bv   which  neglect  to   file   an   inventory 

under  Indian  /     ^  o  ^ 

Penal  Code,    and  account  may   render  the  defaulting  party  liable   to   be  dealb 
with  under  the  Indian  Penal  Code. 

When  Regis-  753.  In  cascs  respecting  the  filing  of  inventories  or 
aTprwjtorr  accounts  of  asscts  or  marriage  licences,  but  in  no  other 
cases,  if  the  Registrar  shall  be  called  upon  by  any  party 
residing  at  the  time  beyond  the  limits  of  Calcutta  to  do 
any  act,  or  transact  any  business,  for  which  no  fee  shall 
be  allowed  to  him  as  Registrar  by  any  table  of  fees,  he 
may  charge  the  fees  allowed  to  a  proctor  for  the  like 
business ;  but  the  Registrar  shall  not  transact  any  busi- 
ness as  a  proctor  for  any  person  who  is  at  the  time  an 
inhabitant  of  Calcutta. 

The  present  Registrar  has  charged  no  fee  under  this  rule  which 
has  not  been  accounted  for  to  the  Government. 

First  peti-  754.     Upon  any  petition  to  the  Court  for  a  grant  of 

minJtratkm  letters  of  administration,  the  usual  citations  shall  be  issued 

eented^t^  the  '^Y  ^^^  Registrar  upon  the  production  of  the  petition  only, 

]^(f  dtations  ^^  petition  and  affidavit  or  affidavits,  as  the  case  may  be, 

to  be  iBsued 

^y  ^"™*  Rules  764  to  756,  taking  effect  from  loth  June,  1874. 
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and  no  motion  shall  be  required  to  be  made  to  the 
Court  for  the  issuing  of  such  citations,  and  no  fee  to 
counsel  shall  be  allowed  on  the  taxation  of  costs  for  any 
such  motion. 

The  practice  introduced  by  this  rule,  the  object   of  which   was 
both   to   reduce  the  costs  of  obtaining  letters  of  administration 
I  and  save   the  time   of  the   Court,   was   discontinued  when    the 
Indian  Succession  Act,  1865,  came  into  eflfect. 

755.     When  a  commission  shall  issue    to   swear    the  commission 
party  applying  for  a  grant  of  letters  of  administration  or  davit  iu^veri- 
ad  colligendum  to  the  truth  of  any  facts  contained  in  the  p^iuo^.^must 
petition  upon  which  such  application  shall  be   made,    it  h^  adminis- 
shall  not  be  necessary  to  issue  a  separate  commission  to  mfnXator's 
administer  any  oath  required  to  be  taken  upon  the  grant  ^^,^^  ^^^ 
of  such  letters,  but  the  commissioner  or   commissioners 
appointed  under  the  commission  first  mentioned  shall  be 
thereby  required  to  administer  such  further  oath  de  bene 
esse^io  be  of  force  in  case  the   said   grant   of  letters  of 
administration  or  ad  colligendum  shall  be  made. 

.  Under  the  Indian  Succession  Act,    1865,  which   does   not   re-  Executor's  or 
quire    the  usual  executors  or  administrator's  oath  to  be  adminis-  jfi^'Si*' 
tered,  an   application   for  probate   or   letters   of  administration  dispensed 
may  [ss.  247  and  248]  be  verified  by  a  simple  declaration,   unless 
[s.  250]  otherwise  ordered  by  the  Court. 

It  has  been  held  that  an  affidavit  in  a  Testamentary  and  Intes-  Affidavit  in 
tate   matter  may   be   taken   under   s.  197   of  the  Code  of  Civil  J^^„^°^^ 
Procedure  (1).     See  rule  65,  supra,  by   which   the   procedure  in  '"^u'^rat^^ 
matters   testamentary   and   intestate   is   to  be  regulated  by  the 
rules   of  procedure   contained     in    the   Indian   Succession   Act, 
*'  and,  in  cases  to  which  such  rules  are  inapplicable,  by  Act   VIII 
of  1859  and  Act  XXUI  of  1865."     See  also  s.  647  of  the  Code  of 
Civil  Procedure. 

(1)  See  tbe  unreported  cases  c|ted  at  p.  484,  BeL  Practice. 
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Only  one  756.     Upon  applications  for  probate,  separate  motions 

motion  for  i     n  i  •       t    /»  i  •         i 

probate  and    shall  not  be  required  for  probate  and   to   swear  in  the 
the  executor,  cxecutor,  but  the  same  shall  be  included  in    one  and  the 
same  motion. 

See  note  to  rule  755,  supra. 


Part  of  rule 
737  repealed. 


When  value 
of  eatate 
under  Ks. 
2,000,  fees  of 
Court  may  be 
remitted. 


Uudertakuig 
to -pay  such 
fees  if  estate 
undervalued. 


757.  It  is  ordered  that,  so  much  of  the  first  (1)  of 
the  general  Ecclesiastical  rules  as  provides  that  the  Regis- 
trar shall  not  issue  any  citation  on  applications  for 
administration,  unless  by  an  order  of  Court  or  of  one  of 
the  Judges  thereof,  be  repealed,  so  far  as  the  same  applies 
to  the  first  citations  issued  upon  such  applications  accord- 
ing to  the  practice  of  the  Court,  for  which  citations  no 
such  order  shall  be  necessarj^. 

758.  The  Court  or  any  Judge  thereof  in  granting 
probate  of  any  will,  or  letters  of  administration  of  any 
estate,  upon  being  satisfied  by  the  affidavit  of  the  party 
applying  for  such  probate  or  letters  of  administration, 
that  the  gross  value  of  the  estate  in  respect  of  which  the 
application  is  made  is  less  than  Company's  rupees  two 
thousand,  and  upon  the  undertaking  of  such  party  to 
pay  to  the  Secretary  of  State  in  Council,  or  other 
party  entitled  thereto,  the  fees  of  Court  to  be  so  remit- 
ted in  case  the  estate  shall  thereafter  be  found  to  be  of 


Rule  767,  taking  effect  from  24th  June,  1844.  ; 

Preamble.  Rules  758  to  761,  taking  effect  from   7th   May,   1856.    The  preamble  to  thes^ 

rules  is  as  follows  : — **  The  Right  Honorable  the  Governor  General  of  India  i« 
"  Council  having,  by  letter  dated  the  twenty-fifth  day  of  April,  one  thousand 
"eight  hundred  and  fifty-six,  intimated  his  consent  to  the  remiaaion  of  tbtf 
"  fees  of  Court  now  payable  on  the  grant  of  probates  or  letters  of  administra/ 
"  tion  in  the  cases  of  estates  under  Company's  rupees  two  thousand  in  vala6^ 
"provided  probate  and  letters  of  adminifetration  are  strictly  necessary  and  by 
"  law  required  for  the  administration  of  such  estates. — It  is  ordered,  that  the 
*'  following  orders  be  now  reitd  and  passed  as  rules  and  orders  of  the  Supreme 
"Court  of  Judicature  at  Fort  William  in  Bengal  to  take  effect  from  tke 
"  seventh  day  of  May,  one  thousand  eight  hundred  and  fifty -six." 
(1)  Rule  7a7,  «u/)«i. 
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greater  value  than  Company's  rupees  two  thousand  raay 
direct  that  the  fees  of  Court  payable  on  such  grant,  and 
on  the  several  proceedings  which  shall  have  been  had  in 
order  to  obtain  the  same,  shall  be  remitted,  and  thereupon 
all  fees  which  in  the  books  of  any  officer  of  Court  shall 
have  been  charged  to  the  party  applying  for  »u(^h 
probate  or  letters  of  administration,  or  to  his  proctor, 
in  the  matter  of  such  application  shall  be  written  back, 
and  all  such  fees  (if  any)  as  shall  have  been  actually  paid 
in  the  matter  of  such  application  shall  be  returned  to  the 
person  by  whom  the  same  shall  have  been  so  paid  ;  and 
no  charge  for  any  of  the  fees  of  Court  so  remitted  shftll 
be  allowed  in  any  bill  of  costs  on  taxation. 

759.  The  last  preceding  rule  shall  not  apply  to  theEafcates 
grant  of  probate  of  the  will,  or  of  letters  of  administration  from  benefit 
to  the  estate,  of  any  Hindu,  or    Mahomedan,    or  other 
person  whose  estate  may,  by  law,  be  administered  with- 
out such  grant. 

The  reason  for  excluding  from  the  benefit  of  these  rales  such 
estates  as  were  capable  of  being  administered  without  the  grant 
of  probate  or  letters  of  administration  is  no  longer  applicu)j2le^ 
the  case  of  any  Hindu,  Jaina,  Sikh,  or  Euddhist  who  dies  leaving 
a  will. "  See  Hindu  Wills  Act,  XXI  of  1870,  s.  2,  by  which  s.  187 
of  the  Indian  Succession  Act  is  made  applicable  to  such  cases. 

It  was  held  that  this  rule  has  been  supei-seded  by   the   Hindu  No  longer 
Wills   Act  and  the   Probate  and  Administration  Act,  V  of  1881, 
and  should  be  treated  as  no  longer  having  the  eflfect  of  prohibiting 
the  appHcatiou  of  Rule  758  in  the  case  of  Hindus  or  Mahomedans 

i(ir~ '^"'' 

760.  The  several  officers  of  Court,  in  their  accounts  Account  of 
With  Government,  shall  render  an  account  of  fees  remitted  to  be  rendered 

to  Gorem- 

under  the  preceding  rules  in  such  manner  as  they  now  ment. 

(1)    Svirjee  Monee  BoBg&e,  In  the  goods  of^  February  26,  1886,  Pigot,  J. 

41 
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render  an  account  of  the  fees  unpaid  in  pauper  cases,  and 
shall  also  state  the  estates  in  respect  of  which,  and  the 
names  of  executors  or  administrators  to  whom,  the  saaie 
shall  have  been  so  remitted, 
wheneeute  761.  It  shall  be  lawful  for  the  Court,  on  the  applica- 
how^mitted  tioti  of  the  Advocate-General,  or  of  any  person  claiming  to 
i^verwi.  be  entitled  to  the  fees  so  remitted,  to  call  upon  any  execu- 
tor or  administrator  who  has  given  an  undertaking  to  pay 
such  fees  in  case  the  value  of  the  estate  shall  turn  out  to 
be  greater  than  Company's  rupees  two  thousand,  to  show 
cause  why  he  should  not  pay  the  same  in  compliance  with 
his  undertaking,  and,  upon  cause  shewn,  to  discharge 
such  application,  or  to  make  an  order  absolute  for  the 
payment  of  such  fees,  together  with  such  order  touching 
the  costs  of  the  application  as  it  shall  see  fit,  and  every 
such  order  shall  be  enforceable  in  the  same  manner  as 
any  other  order  of  Court  whereby  any  party  is  directed 
to  pay  money  or  costs. 

Probate  and  Letters  of  Administration. 
Petition  for         762.     Evcry  petition  for  probate,  or  letters  of  adminis- 
Sministra-     tration  shall  contain,  in  addition  to  the  particulars  re- 
how  vaiueor  quired  by  the  Indian  Succession  Act,  1865,  a  statement 
estate  amv    containing  such   details   as  will  show   fully  how   and  on 

what  principle  the  value  is  calculated  or  arrived  at. 
This  rule  has  been  superseded  by  the  Court  Fees   Amendment 
Affidavit  of     Act^  XI  0(1899,  which  prescribes  the  form  of  affidavit  containing 
a^*^valuation.  *^®    particulars     and     valuation    of    the   property,   and   which 

makes  it  the  duty  of  the   Revenue  Authorities   to   see  to  the 

correctness  of  the  valuation. 
Probate,  or,        763.     After  the  1st  day  of  April,  1875,  all  grants  of 

a^nunistra-  ,  ,  , 

tion,  under     prooatc  or   letters  of  administration,  under  the  Indian 
Act,  or  Hinclu  Succcssion  Act,  1865,  and  all  grants  of  probate  or  letters 

Wills  Act, 
limited  to 

5eng*L  Bule  762,  dated  Ist  March,  1878.    Ilules  763  to  767,  dated  2l8t  June,  1875. 
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of  administration,  with  will  annexed,  under   the   Hindu 
Wills  Act,  1870,  shall,  unless  otherwise  ordered,  be  drawn 
up  by  the  Registrar  with  effect  limited  to  the  province  of* 
Bengal. 

See  s.  277 A  (1)  of  Act  X  of  1865,  and  the  corresponding  s.  99 
of  Act  V  of  1881,  as  amended  by  Act  VI  of  1889,  s.  16. 

The  piuctice  is  to  restrict  the  grant  to  the  province  of  Bengal,  - 
unless  iTbe^shown  that  there  is  property  elsewhere  in  British 
Indiar  It  "would  otherwise,  under  s.  242  A  (2)  of  Act  X  of  1865, 
be  necessary,  in  every  case,  to  send  a  certificate,  with  a  copy  of  the 
inventory,  to  every  other  High  Court,  and  now,  under  s.  60  of  Act  V 
of  1881,  to  every  other  Court  empowered  to  make  an  unlimited 
grant.  *      .  > 

See  Rule  767,  post  '      '  -  '  '        r 

764.  In  all  other  cases  (excluding  from  such  cases  all  Grants  in 
grants  of  letters  of  administration  under  the  Administra-  exceptTT' 
tor-General's  Act,  II  of  1874),  all  grants  of  probate,   ortor^iJIl^ 
letters  of  administration,  shall  be  drawn  up^by  the  Regi^- to^n"^ 
trar  with  effect  limited  to  the  province  of  Bengal. 

The  form   of  grant  of   lettera   of   administration,  under  theyormof 
Administrator-Qenerars  Act  should  be   general   and   unlimited,  j^^n^tra- 
That  Act  is  not  affected  by  Act  XIII  of  1875  [an  Act  to  amend  the  tor-GeneraU 
Succession  Act] — In  tfte  goods  of  Hewaon,  4  J.  L.  R  C.  S.,  770. 
But  now  see  Act  IX  of  1881,  s.  3. 

765.  In   all  cases  in  which  it  is  sought  tp  obtp,in  an  Application 
unlimited  grant  of  probate,  or  letters  of  administration,  it  ^^t°  *™^ 
must  be  stated  in  the  petition  that,  so  far  as  the  petition.er 

has  been  able  to  ascertain,  and  is  aware,  there  are  no  pro- 
perty and  effects  besides  those  specified  as  required  by 
8.  277A  (1)  of  the  Indian  Succession  Act,  1865,  and  the 

(1)  Added  by  Act  XIII  of  1875,  8.  5.    (2)  Added  by  Act  XIII  of  1875,  a.  2. 
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petitioner  shall  undertake,  in  case  of  it>s  being  afterwards 
found  that  there  are  other  property  and  eflfects,  that  he 
will  pay  the  Court-fee  payable  in  respect  thereof,  and 
also,  in  the  case  of  a  grant  of  letters  of  administration, 
that  he  will  give  such  further  bond  (of  the  nature  con- 
templated by  s.  256  of  the  Indian  Succession  Act)  with 
a  surety  or  sureties  as  he  may  at  any  time  be  called  on 
by  the  Registrar  to  give. 

Application         766.     A  grant  made  either  under  the  Indian  Succession 

to  amend  a  ^ 

grant,  8o  as  to  Act,  1865,  or  Under  the  Hindu  Wills  Act,  1870,  may  be 

extend  its        j  ,  »  >         j 

eflfect.  /amended  so  as  to  extend  its  effect  throughout  the  whole 

lof  British  India.  Such  amendment  may  be  ordered  by 
the  sitting  Judge  in  chambers,  on  application  being  made 
to  him  by  petition  verified  by  affidavit,  stating  where  the 
additional  property  and  effects  are,  and  on  payment  of  the 
Court-fee  payable  in  respect  of  such  additional  property 
and  effects,  and,  in  the  case  of  a  grant  of  letters  of  admin- 
istration, on  the  petitioner  giving  a  further  bond  (of  the 
nature  contemplated  by  s.  256  of  the  Indian  Succession 
Act)  with  a  surety  or  sureties,  and  also  giving  an  under- 
taking similar  to  that  required  by  rule  3(1). 


Inventory.  757      W\i\i  every  certificate  to  be  sent   to     a    High 

Court  (2)  under  the  provisions  of  s.  242A  (3)  of  the 
Indian  Succession  Act,  1865,  the  Registrar  shall  send  a 
copy  of  the  inventory  of  the  property  and  effects  of 
the  deceased. 

A  certificate  with  an  inventory  is  now  required  to  be  sent 
to  every  Court  having  the  power  to  make  an  unlimited  grant. 
See  s.  60  of  Act  V  of  1881. 

(1)  Rule  765,  tupra.  (2)  See  Act  2  of  1877. 

(3)  Added  by  Act  XIII  of  1875,  s.  2. 
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768.  Repeated  by  the  next  folloiving  rule. 

769.  It  is  ordered  that  the  rule   of  December  1886,  Rule  768  re- 
whereby  every  application  for  letters   of  administration 

is  required  to  be  advertised   in    the    Englishman   news- 
paper on  Monday  in  three  successive  weeks  be  and  the 
same  is  hereby  repealed.     And    instead   thereof,    it   is  Application 
ordered   that,    when    a   Judge   shall  think  fit  to  direct  tration  to  be 
that    an     application     for     letters     of    administration  juage  shall 
shall  be  advertised,  he  shall  at  the   same  time  name 
the    newspaper   or   newspapers   in    which    it    shall    be 
advertised,  and  give  such  direction  as  to  the  number  of 
advertisements  to  be  published  and  otherwise  as  may  be 
necessary. 

In   practice   it   is   only  when  citations  are  ordered  to  be  issued  Pracfcioe. 
that  the  application  for   letters   of  administration    is   advertised 
under^this  ruler ""*"  '"  "'  ""*■'' "  -"  *"^     '^'    ''•  '     " 

See  the  Indian  Succession  Act,  X  of  1865,  ss.  199,  240,  and  the 
Probate  and  Administration  Act,  V  of  1881,  ss.  22,  69.  The 
object  of  advertising  is,  that  persons  having  a  preferential  right 
to  represent  the  estate  may  have  notice.  This  object  is  in  most 
cases  sufficiently  secured  by  means  of  special  citations.  The 
applicant  is  required  to  famish  information  as  to  "  the  family  or 
other  relatives  of  the  deceased,"  and  when  it  appears  that  there 
are  persons  having  a  superior  right  to  administer,  special  citations 
are  issued  to  them.'  In  England  notice  is  given  by  means  of  cita- 
tions, which  are  required  to  be  advertised  when  they  cannot  be 
personally  served — Coote,  229.  See  also  note  to  rule  742, 
supra, 

770.  Whenever  Probate  of  Administration  is  grant-  whengraDt 
ed    by   the   Court,   and    it   appears,   either    from   the  to  revenue 
application   or   is  otherwise   brought   to  the  notice  of  outside  Cai- 
the   Court  or  the  Registrar,  that  any  Revenue-paying  t^  be  ^verT 

to  CoUector, 
Rule  769,  elated  17th,  May  1880,  with  effect  from  Ist  June,  1880. 
Rule  770,  dated  13th  July,  1889. 
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estate  or  share  of  such  estate  situate  outside  Calcutta  is 
included  in  the  estate  of  the  deceased  in  respect  of 
which  the  Probate  or  Administration  is  granted,  the 
Registrar  shall  notify  the  grant  to  the  Collector  of 
the  District  in  which  such  estate  or  part  of  an  estate 
is  situated. 

Copies  of  771.     The  Registrar  shall  transmit  through  the  Chief 

be  transmit.  Sect'ctary  to  the  Government  of  Bengal  to  the  Court  of 
to  the  Court '  Diroctors  of  the  East  India  Company,  quarterly,  true  and 
attested  copies  of  all  wills  of  which  probates  have  been 
granted,  and  of  all  inventories  and  accounts  filed  by  exe- 
cutors and  administrators,  and  a  schedule  of  all  adminis- 
trations granted  during  the  three  months  preceding. 
Now  trans-  This  is  the  only  one  of  the  old  ecclesiastical   rules  relating  to 

India  Office.  ^^®  duties  of  the  Registrar  as  eX'Offi,cio  administrator,  which  is 
still  in  force.  Copies  of  wills,  inventories  and  accounts,  with  a 
schedule  of  administrations,  are  now  transmitted,  quarterly, 
through  the  Government,  to  the  India  Office. 


Taxing  Office  Rules. 

Taxing  office       772.     The   ojffice   of  the  Taxing  OflScer  shall  be  open 

^pen!  on  every  day  on  which  the  Court  is  sitting,  or  on  which 

any  Judge,  according  to   the  ordinary   practice   of  the 

Court,   shall   attend   in  chambers,  and  during  the  same 

hours,  and  on  such  other  days   and   times,    as    may   be 

necessary,    for  the   purpose  of  carefully  examining  and 

When  rules    taxing  all    bills   of  fees   and   costs.     And  in   all    cases 

CouruTiT'^     in   which   the   rules   of   the    Supreme    Court   do    not 


b^t^cenasa  Sufficiently   declare    what   business  or  proceedings  may 

^"*  ^*  be   charged  for   in    the   bills   of   fees   and   costs,   or  in 

what  manner  and  by  what  steps  a.ny  part  of  the  business 

or  proceedings  ought  to  be  conducted,  the  taxer  of  costs 


772  to  787  are  rules  of  the  Supreme  Court, 
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is  directed  to  take  the  rules  and  practice  of  the  superior 
Courts  ia  England  as  his  guide. 
See  note  to  rule  820^  post 

773.  The  Taxing  OfiScer  shall  keep  a  book,  in  which,  Taxing  Offi- 
from  time  to  time,  he  shall  enter  in  writing  a  statement  d^uUB^on 
of    any   doubts   or   difficulties    which    in  the  course  of  ^i^il^ion^o 
taxation  may  have  arisen   as    to   the    interpretation    or  ^^^  •'"^8®^- 
construction   of    any    of    the  rules  of  the  Court  or  the 

table  of  fees,  and  on  which  it  may  be  desirable  that  the 
opinion  of  the  Judges  should  be  ascertained,  and  shall 
submit  the  same  at  convenient  opportunities  to  the 
Judges  in  chambers,  and  obtain  their  decision  upon 
the  points  in  question.  And  in  every  case  upon  which 
any  attorney  or  proctor  intends  to  apply  to  the  Court  objections  to 
or  any  Judge  thereof  for  a  re-taxation  of  any  bill,  a 
particular  in  writing  of  the  objections,  and  of  the  grounds 
thereof,  must  be  left  with  the  Taxing  Officer  within 
one  week  froi^  the  day  on  which  the  taxed  bill  shall 
have  been  ready  for  delivery,  in  order  that  the  Taxing 
Officer,  in  case  of  any  mistake,  may  re-tax  the  same 
without  charging  any  additional  fee.  And  every  appli-  Appiicatbn 
cation  to  the  Court,  or  any  J  udge  thereof,  for  relaxation  tion. 
of  any  bill  of  costs,  must  be  made,  at  the  latest,  in  the 
term  or  vacation  immediately  following  the  term  or 
vacation  in  which  the  party  objecting  shall  have  had 
notice  of  taxation. 

774.  Three  times  in  the  year,  that  is  to  say,  within  a  officers  to 
fortnight  from  the  last  day   of    the   second,  third,  -  and  taxation*^^ 
fourth   terms,    the   Sheriff,    and   all    the  officers  of  the  se^t*  ^ 
Court,  shall  deliver  to  the  taxer  of  costs  separate  gene-  b^i°n^ 
ral   accounts   of  all  business  done  in  their  several  offices  f^^'j^und. 
by  each  attorney  or  proctor  respectively,  and  of  the  fees,  ^ion*^°°^* 
poundage,  or  commission  charged  for   the   same   up   to  ^^*'^®^- 
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the  last  day  of  the  term.  The  Taxing  Officer  shall, 
upon  the  delivery  of  the  said  general  account,  appoint 
a  convenient  time  for  the  Sheriff  and  officers,  and  the 
attorn ies  and  the  proctors,  to  attend  before  him  for  the 
taxing  of  their  accounts,  and,  at  the  time  so  appointed 
for  each  account  respectively,  shall  examine  the  account, 
and  connect  the  same,  and  shall  certify  in  writing  upon 
the  account  the  amount  he  allows,  and  affix  his  signature 
thereto ;  and  upon  every  such  taxation  of  any  officer*s 
bill  the  cdpy  thereof  which,  previously  to  such  taxation, 
shall  have  been  sent  to  the  attorney  or  proctor,  or  the 
officer^  shall  be  deposited  and  left  with  the  Taxing 
Officer  in  order  that  the  same  may  be  filed  in  his  office. 

Attorni€8  775,     Every  attorney  and  proctor  of  the  Court  shall 

toxation  onoe  oucc  at  Icast,  in  every  year,  make  out  and  deliver  for 
bills  of  coBte.  taxation  to  the  taxer  of  costs  the  whole  of  his  bills  of 
costs  in  any  suit  or  proceeding,  so  that  the  taxer  may 
never  have  to  enquire  respecting  any  item  of  an  older  date 
Every  sum  than  ouc  year  previous  to  the  delivery  of  the  bill.  Every 
coflutobe  sum  of  money  which  shall  have  been  advanced  to  any 
for.  attorney  or  proctor  for  costs  shall  be  faithfully  and  accu- 

rately stated  at  the  foot  of  the  bill,  and  strictly  accounted 
for.     There    shall  be  a  declaration  to  that  effect  at  the 
CoDsequence  foot  of  the  bill  sigucd  by  the  attorney  or  proctor.     And 

of  non-com-  .  i     ii  •  o 

piiance  with  if  any  attorney  or  proctor  shall  receive  any  sum  of  money, 
or  payment  for  untaxed  costs,  without  duly  accounting 
for  the  same,  and  having  his  bill  taxed  within  one  year 
from  the  date  of  such  receipt  or  payment,  he  shall  be 
liable  to  have  his  name  struck  off  the  roll.  And  it 
shall  be  the  duty  of  the  Taxing  Officer,  from  time  to 
time,  to  report,  for  the  information  of  the  Judges,- the 
name  of  every  attorney  or  proctor  who  may  appear  to 
be  chargeable  with  the  non-observance  of  this  rule. 
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This  rule,  so  far  as   it  requires  bills  of  costs  to  be  delivered  Rule  not  en- 
for   taxation  once  a  year,  has  not  been  enforced  since  1862.     In 
some  cases  the  costs  are  directed  to  be   taxed  if  necessary.    In 
all   cases   the   taxation  is  now  deemed  to  be  optional,  and  bills  of 
costs  are  not  unfrequently  adjusted  without  taxation. 

See  note  to  rule  821,  "post 

776.     Upon  the  delivery  of  any  bill  of  costs  for  taxa-  Taxing 
tioi),  the  taxer  of  costs  shall  fix  the  day  on  which  it  will  fix  day  for 
be  taxed,  and  shall  deliver  a  written  memorandum  thereof 
to  the  attorney  or  proctor  who  shall  have  presented  such 
bill ;  and  in  every  case  of  taxation  between  attorney  and 
client y  hut  more  especially  in  every  case  of  costs,  for 
which  judgment  is  about   to  be  entered,  or  which  shall 
have  been  allowed  by  any  decree  or  order  made  at  any 
hearing   of  a   suit  in    Equity,    or  in  the  Court  of  Ad- 
miralty, or  Ecclesiastical  Court,  the  client  shall  be  duly  To  summon 
summoned  by  the  Taxing  Officer  to  attend  the  taxation, 
unless   the  Taxing   Officer   shall,  in  the  exercise  of  his 
discretion,  see  fit  to  dispense  therewith.     And  the   Tax- 
ing Officer  is  particularly  directed,  in  all  cases  in  which 
it  can  be  done,  to  see  the  client  himself,  and,  as  far  as  Andtoaoe  . 

,  •••ii»  •/»•  1  client  him* 

possible,   to  avoid  the  intervention  of  native  mooktears  self  if  poa. 

Bible. 

or  managers. 

This  rule,  in  the  successive  editions  of  the  Rules  of  the  Supreme 
Court,  published  in  1776, 1789, 1798,  1803,  1818,  and  1829,  and 
as  one  of  the  rules  of  12th  July,  1831,  contains  the  words  in 
italics  ;  but  as  one  of  the  rules  of  15th  June,  1837,  it  is  without 
those  words.  The  omission  oIF  the  words  from  the  rule  when 
republished  in  June,  1837,  must,  I  think,  have  been  accidental, 
rather  than  as  an  amendment,  inasmuch  as  the  rule  without  the 
words  admits  of  taxation  as  between  attorney  and  client  with- 
out notice  to  the  client,  which  could  not  have  been  intended. 

When  a  bill  is  brought   to  be  taxed  as  between  party  and  practice, 
party,  notice  of  taxation  is  given  both  to  the  party  claiming 
the   costs  and  the  other  party.     The  reason  why  both  parties  are 

42 
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summoned  is,  beacuse,  in  this  country,  a  bill  of  costs,  as  between 
party  and  party,  contains  all  the  charges  in  the  suit,  those  usually 
allowed  as  costs  in  the  cause,  as  well  as  those  for  which  a  success- 
ful client  is  liable  to  his  attorney,  but  which  he  is  not  entitled 
to  recover  from  his  advei'sary.  The  taxation  being  of  a  double 
character,  the  object  is  to  bind  both  parties. 
Only  one  A  separate   taxing  summons   should  not  be  issued  to  each  of 

to  parties  ap-  several    claimants,   or    parties,     appearing     by    one    attorney : 
8^'Sto'r.     J^^'f^'^y  V.  Advfiinistratoi' -General  of  Bengal,  7  B.  L.  R.,  Ap.,  60. 

ney. 

Taxing  777.     The   taxer   of  costs  shall   not  tax  any  bill  of 

no  bill,  unless  costs   for  any   attorney  or   proctor,  unless  the  bill  shall 

signlS^  by  the  havc  been  delivered  to  him  by  the  attorney  or   proctor 

Wmwiff        himself,  or  signed  with  his  name  in  his  own  handwriting. 

And   every   attorney  and  proctor  is  hereby  required  to 

attend  at  all  other  times  at   which    the   Taxing   Officer 

may   think   his  attendance  necessary  for  the  purpose  of 

And  to  bring  taxation.     And   in   case   of  any    wrong    charge    being 

^arge7°^      wilfully   made   in   any   bill  of  costs,  it  shall  be  the  duty 

^e,  to        of  the   Taxing  Officer,  without  delay,  to  bring  it  to  the 

notice  of  the  ^^^j^^  ^f  ^^iQ  Court,  or  of  One  of  the  Judges  thereof. 

Taxing^  778.     Upon  taxing  the  costs  for  which  judgment  shall 

min?p]^-^^*  be  about  to  be  entered,  or  which  shall  have  been  allowed 

ceedings.        ^^  ^^^  dccrcc  or  Order  made  at  any  hearing  of  a  suit  in 

Equity,  or  in  the  Court  of  Admiralty,  or  Ecclesiastical 

Court,  it  shall  be  the  duty  of  the  taxer  of  costs  to  make 

a  general  examination  of  the  course  of  the  proceedings  on 

which   such   costs  shall  have  arisen,  and  if  he  shall  find 

that  any  part  of  such  proceedings,  attended  with   costs, 

has   been  injuriously  or  unnecessarily  occasioned  by  the 

And  to  dis-     culpablc  negligence,  or  improper  conduct  of  any  attorney 

ce^ngs^^if     ^r   proctor,   he  shall  not  allow  any  charge  for  the  same, 

o^S^d  without  the  matter  being  brought  to  the    notice   of  the 

oJimSr"^  Court.     And  for  the  better  enabling  the  taxer  of  costs  to 

conduct.        make  such  enquiry,  the  officers  of  the  Court  shall  allow 
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him,  without  fee,  to  examine  the  proceedings  in  the 
different  oflSces,  and  the  Master  shall  allow  him,  for  that 
purpose,  to  inspect  and  examine,  without  any  charge  or 
fee,  the  minute  book,  which,  by  the  rules  of  the  Court,  the 
Master  is  directed  to  keep  of  all  proceedings  in  any 
matters  referred  to  him,  and  the  taxer  shall  be  at  liberty 
to  report  to  the  Court  any  matter,  arising  out  of  this  rule, 
on  which  either  himself,  or  any  of  the  parties  interested, 
may  desire  that  the  decision  of  the  Court  shall  be  obtained. 

77i9.     No  attorney   or   proctor   shall    be   allowed  to  Attorney  not 

,  .  .to  be  allowed 

charge  for   any  attendance  m   Court  durmg  the  time  attendances 
that   the    cause  may  have  been  in  the  paper  for  trial  or  cause  struck 
hearing,  if  it  shall  have  been  subsequently  struck  out  of  quence  of  his 
the  paper,  in  consequence  of  any  negligence  or  want  Qf  "^^^"^"^ 
due  diligence  on  the  part  of  the  attorney  or  proctor. 
And  no  attorney  or  proctor,  upon  the   ground    of  non-  No  attorney 

J  r  y      r  &  to  withdraw 

payment   of  costs  by  any  client,    shall   be   at  liberty  to  fr?m  suit, 
withdraw  from  the  "conduct nig'  of  any  suit  or  proceedings  leave. 
in   the  Court,    without   having    obtained  leave    and   a  \ 

written  order  for  that  purpose  from  the  Court,  or  One 
of  the  Judges  thereof 

See  the  Code  of  Civil  Procedure,  s.  39  ;  and  the  note  under  rule 
136,  supra. 

780.     The  Taxing  OflScer  shall  regulate  the  taxation  of  Counsel's  fees 

,  r  J.   '    '  Ji'  1  |tobe  regula- 

charges  tor  retaining  and  employing  counsel,  as  nearly  as  ted  as  nearly 
may  be,  by  the  practice  of  the  superior  Courts  in  Eng-  the^^nictice  ^ 
land,  reference  being  had  to  any  difference    which   may  *°   "«  "  • 
exist  between  the  two, countries   in   the   relative    value 
and  use  of  money. 

The  number  of  counsel   to  be   allowed,  the  amount  of  their  Number  of 
fees  (1),  and   refreshers  (2),  are  matters  peculiarly  in  the  discre-  ^"'**®^ 
tion  of  the  Taxing  Master.     This  discretion   in  cases  in   which 

(1)  Loek$tone  v.  BrighUm  Ratlicay  Co,,  12  C.  B.  N,  S.  243. 

(2)  Morgan  and  Watzburg,  489,  493. 
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more  than  two  counsel  are  allowed  must  be  regulated  to  a 
certain  extent  by  the  nature  and  magnitude  of  the  case  and  the 
number  of  witnesses  (1). 

It  requires  a  very  strong  case  to  induce  the  Court  to  sanction 
the  fees  of  more  than  two  counsel  in  a  taxation  as  between 
party  and  party.  The  burden  of  proving  the  necessity  for 
employing  three  counsel  rests  with  the  person  who  employs 
them.  In  deciding  whether  the  ordinary  rule  may  be  depaited 
from,  regard  must  be  had  to  the  nature  of  the  case,  the  length 
of  the  evidence,  and  the  subject-matter  of  the  suit  (2). 

A  third  counsel  will  not  be  allowed  on  taxation  as  between 
solicitor  and  client  unless  the  solicitor  has  warned  the  client  that 
such  costs  might  not  be  allowed  as  between  party  and  party  (3). 

The  rule  allowing  the  Master  uncontrolled  discretion  as  re- 
gards the  amount  of  Counsers  fees  has  been  modified.  But  the 
Court,  without  declining  jurisdiction,  will  only  very  slowly 
and  reluctantly  go  into  the  quantum  of  CounseFs  fees  allowed 
on  taxation  (4),  and  will  not  interfere  with  the  discretion  of 
the  Master  unless  a  gross  mistake  is  made  (5). 

Refreahera  to      The  practice  of  common  law   to  pay  refreshers   to  counsel, as 
counsel.  i  ,  ,  t 

between  party  and  party,  when  a  case   lasts  more   than  one  day, 

applies  to  the  hearing  of  suits   in    Chancery.     The  true  criterion 

is  the  length  of  time  occupied.     When   the    hearing    of  a  case 

extends  over    more  than  two  days,    the  Court    ought   to  allow 

refreshers  for  the  extra  time  occupied  after  the  second  day  (6). 

Where  witnesses  are  examined  or  cross-examined  orally,  and 
the  case  occupies  more  than  one  day, — i.e.,  more  than  one  day's 
time,  refreshers  should  be  allowed  (7). 

When  the  evidence  is  all  written,  and  no  oral  evidence  is 
taken,  no  refreshers  should  be  allowed  (8).  See  rule  48,  order  LXY 

(1)  BeL  Practice  14. 

(2)  Smith  V.  Buller,  L.  R.  19  Eq.  473  ;  Pearee  v.  Lindsay,  1  De.  G.  F.  &  J.  677, 
Morgan  and  Wartzburg,  491,  492. 

(3)  Broad  v.  Broad,  L.  R.  15  Q.  B.  Div.,  252. 

(4)  BeL  Practice  16. 

(5)  Brown  v.  Sewdl,  16  Ch.  Div.,  517. 

(6)  Smith  V.  BtUler,  L.  R.  19  Eq.  473. 

(7)  Harriton  v.  Wearing,  L.  R.  11  Chan.  Div.,  206. 

(8)  lb. 
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under  the  Judicature  Act.  It  is  the  practice,  unless  otherwise 
oi'dered,  not  to  allow  an  additional  fee  to  counsel  in  any 
piatter  where  no  oral  evidence  is  taken  (1).  This  rule  does 
not  exclude  the  discretion  of  the  Taxing  Master  in  cases  which 
are  not  trials  such  as  hearing's  before  the  Court  of  Appeal  (2). 

Unless  directed  by  the  Court  refreshers  are  not  to  be  allowed 
on  motion  heard  by  aflBdavit ;  but  the  Court  may,  where  the 
circumstances  require  it,  direct  that  costs  be  allowed  as  on  the 
hearing  of  a  case  (3). 

781.  The  Taxing  Officer  is  directed  not  to  allow  any  No  charge 
charge  for  dismissing  witnesses  during  the  time  the  cause  ing  witness- 
stands  in  the  paper  for  trial,  during  the  time  of  the  trial  cause  in  paper 
of  the  same  ;  and   the  dailj^^   attendance  of  the  attornies  """^  '■^' 
while  their  causes  are  on  trial  shall  be  reckoned  at  four 
attendances,  and  the  Tax  in  or  Officer  shall  allow  the  same  Attendances 
accordingly.     The  Taxing  Officer  is  also  directed  not  to 

allow  any  charge  for  the  receipt  of  letters,  rules  or  copies  Receipt  of 

p       ,  , .  , ,  ,  .  ,  letters,  rules, 

01  rules,  or  notices  or  other  papers,  except  m  cases  where  &c. 
it  was  necessary  to  serve  the  same  on  the  attorney. 

As  to  the  fee  now  allowed  to  an  attorney  for  his  attendance 
in  Court  during  the  hearing  of  a  case,  see  special  table,  post, 
also  sched.  ii,  cl.  17,  of  the  ordinary  table,  post 

782.  Attendances^with  papers  shall  not   be   charged  Attendances 
by   the  officer   or   attornies  according  to  the  number  of  howto^ 
the  papers  with  which  they  attend,  but  single  attendances  ^^^^• 
only  shall  be  charged,  whatever  the  number  of  the  papers 

may  be  with  which  a  person  attends,  at  any  one  time,  in 

any  one  case;  and  the  Registrar,  Sworn  Clerk,  Clerk  ofoniyoneat- 

the  papers,  and  Prothonotary  shall  not  charge  any  more  one  day^  ^ 

than  one  attendance  on  any  one  day,  whether  the  cause 

be  tried  or  heard  on  that  da}^  or  not,  for  attending  with  None  on 

, . .  _       ,  .  motion  days. 

(1)  See  the  practice  as  stated  by  the  Taxing  Officers  in  the  case  of  the  Garden 
Reach  Spinning  and  Manufacturiny  Co.y  Limited  v.  Empress  of  India  Cotton  Mill 
Co,,  I.  L.  R.  19  Cal.  551.     See  p.  552. 

(2)  Svendsen  v.  WalUtce,  16  Q.  B.  D.  27. 

(3)  Garden  Reach  Spinning  and  Manufacturing  Co.,  Limited  v.  Empress  of  India 
Cotton  MUl  Co.,  I.  L.  R.  19  Cal.  551. 
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What 
searches  to 
be  allowed. 


Names  of  all 
witnesses  in 
one  subpcena. 


Where  more 
than  one 
subpoena 
issued,  good 
reason  to  be 
shown. 


Where  same 
solicitor  em- 
ployed for 
two  or  more 
defendants, 
separate  pro- 
ceedings to 
be  disallow- 
ed if  un- 
necessary. 


the  papers  in  any  cause  set  down  for  hearing  or  trial ; 
and  no  charges  shall  be  allowed  by  the  Taxing  Officer 
for  attendance  in  Court,  in  any  cause  standing  in  the 
paper,  on  those  days  which  are  appropriated  to  the  hear- 
ing of  contested  motions,  which  at  present  are  Mondays 
and  Thursdays  in  term  time. 

783.  No  officer  of  this  Court  shall  charge  more  than 
one  search,  in  each  term  or  sitting,  for  the  papers  or 
records  he  has  had  notice  to  produce  at  the  trial  of  any 
cause  set  down  for  hearing,  or  on  motion.  One  search 
only  shall  be  allowed  for  making  office  copies  of  papers 
in  any  one  cause,  unless  such  office  copies  be  required 
from  the  officer  granting  the  same  on  different  days;  the 
cause  of  such  additional  searches,  if  they  should  be  made, 
to  be  strictly  inquired  into  by  the  Taxing  Officer.  All 
names  of  the  witnesses  required  by  any  one  party  to 
attend  at  the  trial  of  a  cause  shall  be  inserted  in  one 
subpoena,  and  copies  of  such  subpoena  (showing  at  the 
same  time  the  original  to  the  party  required  to  attend) 
shall  be  served  by  the  attorney,  and  not  by  the  sheriff 
as  heretofore,  and  where  more  than  one  subpoena  is 
taken  out,  and  charged  for,  the  attorney  must  satisfy 
the  Taxing  Officer,  upon  oath  if  required,  that  there 
was  good  ground  for  taking  out  such  subpoena. 

See  Act  XIV  of  1882,  s.  159,  and  the  subsequent  sections  re- 
lating to  the  summoning  of  witnesses.     See  also  s.  636. 

784.  When  the  same  solicitor  is  employed  for  two  or 
more  defendants,  and  separate  answers  shall  have  been 
filed,  or  other  proceedings  had  for  two  or  more  defend- 
ants separately,  the  Taxing  Officer  shall  consider,  in 
the  taxation  of  such  solicitor's  bill  of  costs,  whether  such 
separate  answers  or  other  proceedings  were  necessary  or 
proper,  and  if  he  is  of  opinion  that  any  part  of  the  costs 
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occasioned  thereby  has  been  unnecessarily  or  improperly 
incuiTed,  the  same  shall  be  disallowed. 

As   to   the   costs  of   defendants   severing   in   their  defences :  Severing  in 
Morgan  and  Wartzburg,  124. 

Where  several   defendants   retain   the  same   solicitor,  unless  Each  of  seve- 
they  join  in  such  a  retainer  as  will  make  them  jointly  liable  ants  liable 
to  pay  the  general  costs  of  ihe  proceedings  taken  on  behalf  of  ™^on^oj[*' 
all,   each    can  only  be  charged  with  his  proportion  of  the  general  general  costs, 
costs  (1). 

785.     The  same  rule    which  is  now   applied  in   the  Taxation  as 

between 

taxation  of  costs  as  between  attorney  and  client,  shall  be  party  and 
applied  also  in  the  taxation  of  costs  as  between  party  and  ^  ^* 
party,  unless  in  the  case  of  costs  between  party  and 
party  any  of  such  costs  shall  appear  to  have  been  unneces- 
sarily or  unreasonably  incurred,  provided,  also,  that  such 
last-mentioned  cost«  shall  not  be  allowed  as  between 
attorney  and  client  without  proof  that  the  attorney  com- 
municated to  the  client  the  probability  that  they  would 
be  disallowed  between  party  and  party,  and  that  the 
client  upon  such  communication  authorized  them  to  be 
incurred. 

Notice  to  tax   when  unnecessary,  Wilson's  Judicature  Act,  7th  Notice  to  tax, 

and  taxation 
Ed.,  p.  485.  under  Judica- 

ture Act. 

Taxation  to  continue  without  interruption. — /6.,  486. 

In  a  suit  to  restrain  the  infringement  of  a   patent,   the   costs  Drawings. 
of  drawings   and   sections   explanatory   of  the   exhibits   to   the 
defendant's   affidavits,   which   were   affixed   to    the    margin    of 
counsel's  briefs,  were  disallowed. 

The  costs  chargeable  under  a  taxation  as  between  party  and  Exti-a  costs. 
party  are  all  that  are  necessary  to  enable  the  adverse  party  to 
conduct  the  litigation,  and  no  more.     Any  charges  for  conduct- 

(1)  In  re  Colquhown,  Sm.  and  Qif.  Ap.  1 :  affirmed  on  appeal,  5  D«Qez.  M.  and 
G.,  86  ;  /n  r^  Allen.  L.  R.,  11  Chan.,  244. 
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RULES, 


Mode]. 


ing   the   litigation   more   conveniently    may  be  called  luxuries, 
and  must  be  paid  by  the  pai-ty  incurring  them  (1). 

In  cases  of  patents,  where  scientific  evidence  is  brought  in, 
the  use  of  a  model  is  in  many  instances  indispensable.  Very 
.  often  neither  the  plaintiff  nor  the  defendants  can  put  their  case 
before  the  Court  at  all  without  the  assistance  of  a  model. 
Even  when  not  indispensable,  it  is  often  eminently  useful  with- 
out laying  either  party  open  to  the  charge  of  indulging  in 
luxuries  (2). 

Scientific  wit-      Scientific  witnesse's  attendance  and  for  qualifying,  see  Morgan 
v.  Warfzhurg,  487. 


attendance, 
and  for 
qualifying. 

Principle  of 
taxation  in 
matrimonial 
suits. 


The  common  law  principle  of  allowing  only  the  costs  of  such 
issues  as  are  found  for  the  persons  who  are  to  receive  costs,  and 
of  not  allowing  the  expense  incurred  by  witnesses  in  obtainiog 
information,  is  inapplicable  to  matrimonial  suits. 

The  costs  taxed  in  matrimonial  suits  are  to  be  taxed,  as  far  as 
possible,  according  to  the  principles  on  which  the  Ecclesiastical 
Courts  proceeded.  The  principle  of  taxation  in  those  Courts  was 
as  between  party  and  party,  but  that  term  had  a  very  different 
construction  from  that  put  upon  ifc  in  the  Common  Law 
Courts  (3). 

When  the  wife's  costs  are  being  taxed,  the  expense  occasioned 
by  issues  found  against  her  will  be  allowed,  unless  it  should 
appear  that  they  were  wantonly  and  vexatiously  raised. 

The  expense  of  witnesses  to  prove  the  circumstances  of  a 
plea  not  in  issue,  if  such  circumstances  have  a  bearing  on  other 
parts  of  the  case  in  issue,  is  allowable.  So  also  is  the  reasonable 
expense  of  a  journey  to  procure  necessary  information. 

The  question  as  to  the  number  of  witnesses  to  be  allowed  to 
prove  any  particular  fact  is  one  for  the  discretion  of  the  Taxing 
OflScer,  and  must  depend  upon  whether  there  was  any  reasonable 
ground  for  calling  them. 

(1)  Smith  V.  BuUer  19  L.  R.,  Eq.,  473. 

(2)  Batley  v.  Kynock,  L.  R.  20  Eq.,  632  ;  Macklay  v.  Chmingworth,  2  C.  P.  D.  273. 

(3)  AUen  y.  Allen,  2  S.  and  T.  107,  110  ;  Butt  v.  Butt,  I.  L.  R.  26  Cal.  22.  See 
Ratigan  374, 


Digitized  by 


Google 


ORIGINAL  SIDE.  337 

The  wife's  costs  of  appearing  on  interlocutory  applications  in 
which  she  has  no  interest  will  not  be  allowed  (1). 

Reserved  costs,  unless  expressly  mentioned  to  the  Court  at  the  Reseived 
hearing,  and  provided  for  by  the  decree,  will  not,  on  the  taxa-  ^^ 
tion  of  the  general  costs  of  suit,  be  allowed  as  between  party 
and  party  (2).  But  application  may  afterwards  be  made,  on  notice, 
for  the  allowance  of  such  costs  (3),  under  the  liberty  to  apply  which 
all  orders  not  of  a  final  character  (4),  carry  with  them  in  gremio 
(5),  Where  the  applicant  for  reserved  costs  was  clearly  entitled 
thereto,  he  was  ordered  to  bear  his  own  costs  of  the  application^ 
but  not  his  adversary's  costs  (6). 

786.     It  is  ordered  that  the  5th  (7),  7th  and  8th  (8)  when  attor- 
of  the  taxing  oflSce  rules  be  varied  as  follows  : — The  offioers*^. 
attornies  and  proctors  of  the  Court  shall  settle  from  the 
first  day  of  the  year  1851  with  the  oflScers  of  the  Court 
who  pay  over  their  fees  or  commission  to  the  Government, 
for  the  fees  or  commission  due  to  such  officers  respectively, 
four  times  in  each  year,  and  such  oflBcers  of  the  Court 
shall  four  times  in  every  year,  that  is,  on  the  31st  March, 
on  the  30th  June,  on  the   30th  September,  and  on  the 
31st  December,  deliver  to  the  Taxing  Officer  for  taxation  officers  to 
separate  general  accounts  of  all  business  done  in  their  Taking  offi. 
several  offices  by  each  attorney  or  proctor  respectively,  ^unS^^* 
and  of  the  fees  or  commission  charged  for  the  same  up  to  donej^d 


feee  or  com- 
misaioD 

proceed  without  delay  to  tax  such  accounts  according  to/^^*^^* 


the  time  of  such  delivery,  and  the  Taxing  Officer  shall  miggion 


(1)  AlUn  V.  Allen,  2  S.  and  T.  107. 

(2)  Gardner  v.  MarthaU,  14  Sim.,  575  ;  Viney  v.  Chaplin,  3  DeG.  F.  k  J.,  200  ; 
Moun»ey  v.  Sari  of  Lantdale,  L.  R.  10  Eq.,  557  ;  6  Ch.  141. 

(3)  See  unreported  cases  cited   at  p.   396,     Bel.    Practice;    Fritz   v.   Ilobaan, 
L.  R.  14  Ch.  D.  542. 

(4)  Penrice  v.  Williams,  23  Ch.  Di.,  368. 

(5)  Fritz  V.  Hobson,  uH.  supra, 

(6)  Doorga  Chum  Shaha  v.  Brcjo  LaU  Shaha,  [Suit  No.  629  of  1876],  August  20thi 
1877,  IfacphersoD,  J. 

(7)  Rule  774,  supra, 

(8)  Repealed  by  rule  787,  post,  and  omitted  from  this  collection. 
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Taxing  Offi- 
cer to  notify 
result  of 
taxation  to 
the  Account- 
ant to  Qov- 
enunent. 


Fees  to  be 
realised  by 
officers  on 
taxation. 


Notice  of 
objection  to 
taxation. 

Unobjected 
items  to  be 
paid  at  once. 


Objections  to 
be  heard  on 
an  early  day. 


Fees  as  rea- 
lized to  be 
paid  into  the 
Bank  of  Ben- 
gal 


And  the 
whole  to  be 
transferred  to 
Government, 
with  a  state- 
ment of 
account 


the  rules  of  Court  already  in  force  with  respect  to  such 
taxation,  and  the  Taxing  Officer,  immediately  on  the  com- 
pletion of  such  taxation,  shall  give  notice  in  writing  to  the 
Accountant  to  the  Government  of  Bengal  of  his  taxation, 
and  of  its  result,  and  of  the  sums  allowed  on  such  taxation 
to  the  officers  of  the  Court  respectively  for  such  fees,  or 
commission,  or  both,  as  the  case  may  be,  and  immedi- 
ately on  such  taxation  the  officers  of  the  Court  aforesaid 
respectively  shall  proceed  to  realize  from  the  attornies 
and  proctors  respectively  the  sums  so  allowed  due  on 
taxation,  and  every  such  attorney  or  proctor  who  shall 
dispute  any  charge,  or  claim  a  repayment  or  reduction 
thereof,  shall  give  notice  thereof  to  the  officers,  and  to 
the  Taxing  Officer,  and  shall  bring  the  same  to  the 
notice  of  the  Court  within  one  week  from  the  time  of 
the  demand  of  such  sum  by  the  officer  to  whom  it 
is  payable,  and  shall  pay  the  residue  of  such  demand, 
notwithstanding  such  pending  reference  to  the  Court, 
which  shall  fix  an  early  day  for  hearing  and  deciding 
summarily  on  the  objection  to  the  charge :  and  the 
officers  respectively,  as  they  shall  receive  what  is  due 
to  them,  shall  ptiy  the  same  immediately  into  the  Bank 
of  Bengal,  for  the  account  of  each  such  officer  respectively 
for  his  fees,  &c.,  and,  when  the  same  is  collected,  shall 
immediately  pay  the  same  over  to  the  Government  by  a 
cheque  drawn  on  the  Bank  of  Bengal  in  favor  of  the 
officer  of  the  Treasury  who  may  from  time  to  time  be 
appointed  by  the  Government  to  receive  the  same,  and 
the  officer  shall,  at  the  same  time,  state  in  writing  to 
such  officer  of  the  Treasury  the  amount  taxed,  with  the 
amount  of  the  collection,  and,  if  the  whole  of  the  sum 
be  not  collected,  shall  state  the  reason  on  the  face  of 
his  statement  for  the  non-collection  of  the  part  not 
collected. 
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This  rule,  dated  5th  November,  1850,  and  the  next,  wete  in 
foree  only  so  far  as  they  related  to  the  balance  of  unrealized  fees 
which  were  due  on  the  1st  of  August,  1868,  when  the  present  sys- 
tem of  prepayment  of  fees  by  means  of  stamps  came  into  effect. 
There  are  now  no  unrealized  fees. 

787.  Whereas  some  diflSculty  has  been  experienced  ^"lea  res- 
in applying  the  provisions  of  the  7th  and  8th  (1)  of  the 
taxing  office  rules  in  conjunction  with  the  rule  of  the 
6th  November,  1850  (2),  and  it  is  expedient  to  repeal 
the  said  7th  and  8th  rules,  and  to  re-enact  them  in  sub- 
stance so  as  to  make  them  consistent  with  the  provisions 
of  the  said  rule  of  the  5th  November,  1850,  and  to 
alter  the  mode  of  procedure  in  any  case  of  continued 
default  in  payment  of  fees  allowed  on  taxation  :  there- 
fore, it  is  ordered  that  the  7th  and  8th  (3)  of  the  taxing 
office  rules  be  repealed,  except  so  far  as  relates  to  the 
recovery  of  any  fees  for  business  done  before  the  first 
day  of  January,  1851,  and  that  the  following  rule  be  Quarterly  list 
substituted  for  them  : — That  on  the  15th  June,  the  15th 
September,  and  the  15th  December  in  this  year,  and  on 
the  15th  March,  the  15th  June,  the  15th  September  and 
the  15th  December  in  every  succeeding  year,  every 
officer  of  the  Court,  and  the  Sheriff,  shall  deliver  to  the 
Taxing  Officer  a  list  or  schedule  containing  the  name  of 
every  attorney  and  proctor  who  shall  have  made  default 
ia  paying  the  fees  due  from  him  and  allowed  by  the 
Taxing  Officer  at  his  last  taxation  of  the  amount  of  fees 
in  the  payment  of  which  defaults  shall  have  been  made,  To  be  eircu- 
ftnd  that  the  Taxing  Officer  shall,  on  the  3rd  day  there-  Judgeoand 
after,  frame  a  list  or  schedule  comprehending  the  whole 

Rule  787,  dated  25th  August,  1851. 

(1)  Theee  rules,  dated  25th  August,  1851,  have  been  omitted  from   this  ooUee- 
tfon,  inasmuch  as  there  are  no  unrealized  fees  which  were  due  before  1851. 

(2)  Rule  786,  iUpra, 

(3)  See  note  (1)  under  this  rule. 
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of  the  lists  or  schedules  which  may  have  been  delivered  to 
UntUobjec-    him,  excepting  always  the  name  of  any  attorney  or  proc- 
tion  over-      tor  who  shall  have  obtained  any  order  of  the  Court  for 
ors*  namee  to  the  hearing  of  any  objection  by  him  made  to  any  taxation 
from  the  list,  of  any  ofBccr's  bill  ;  but  if  such  objections,  on  the  hearing 
of  the  same,  shall  be  overruled  by  the  Court,  the  name  of 
every  party  making  such  objections  shall  then  be   enter- 
ed by  the  Taxing  Officer  upon  such  his  list  or  schedule, 
and     such     entry     or   insertion    shall   have   the   same 
effect  as  if  the   same   had   stood   there  from   the   first, 
and   that   the   Taxing  Officer   shall     deliver     a     copy 
of  the  list  so  made  by  him  to  each  of  the  Judges,   and 
shall  circulate  the  said  list  to  all  the  officers  of  the  Court 
who  will  take  notice  of  the  same,    and   every   attorney 
or  proctor  whose  name  shall  appear  in  the   said   list  or 
schedule,  who   shall  not  have  paid  the  fees  so  due  from 
him  and  cause  his  name  to  be   removed   from    the   said 
list  on  or  before  the  last  day  of  the  then  current  month 
of  March,  June,  September  or  December   (as   the   case 
A  defaulter    tuay  be)  may  be,  if  the  Court  shall  think  fit  so  to  direct, 
Sblted  from  upou   the   application  of    the    Taxing  Officer,  which  it 
practiamg;     ^\^^\\  }qq  ^jg  ^^ty  ^^  niakc,  prohibited   from  acting  as  an 

attorney  or  proctor  until  the  further  order  of  the  Court 

And  if  any  attorney  or   proctor   shall    not,    within  six 

calendar  months  from  such  prohibition,  have  obtained  the 

leave  of  the  Court  to  resume  his  practice,  or  shall,  while 

And  shall  be   uudcr  such  prohibition,  directly  or  indirectly,  carry  on 

at^ed,*?!     busiucss  as  an  attorney  or  proctor,  either  in  the  Supreme 

hTd^four"  Court,  or   in    the   Court  for   the   Relief  of  Insolvent 

months,  or      D^btors,  or  receive  or  ask  any  payment  whatever  for  any 

whOeunder    t>usiness  to  be  by  him  carried  on,  then    such   attorney 

dieabiuty.       qj.  proctor   may  be,  upon  the  application  of  the  Taxing 

Officer,  which  it  shall  be  his  duty  to  make,  peremptorily 

ordered  to  pay  the  fees  so  in  arrear  as  aforesaid  by  a  day 
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to  be  named  ia  such  order,  and  shall  be  subject  to  be 
attached  for  disobedience  of  such  order  :  and  on  pay- 
ment of  the  fees  aforesaid,  if  any  such  shall  have  been 
made  or  issued,  the  order  and  attachment  shall  be  sot 
aside,  on  the  certificate  of  the  Taxing  Officer  that  all  fees 
have  heen  paid. 

See  note  to  rule  786,  auirra, 

788.     No  costs  will  be  allowed  to  the  plaintiff  in  cases  Nocoetein 

CA868  wllCro 

where  the  Small  Cause  Court  has  jurisdiction,  unless  the  Smaii  Cause 
'  Judge  or  Court,  in  the  exercise  of  ordinary  civil  jurisdic-  jurisdiction. 
tion,  shall  otherwise  direct. 

By  the  second  Letters  Patent  of  the  High  Court,  a  12,  re-enact- 
ing a  similai*  provision  contained  in  the  first  Letters  Patent,  cases 
falling  within  the  jurisdiction  of  the  Small  Cause  Court,  in 
which  the  debt  or  damage,  or  value  of  the  property  sued  for, 
does  not  exceed  Rs.  100,  are  excluded  from  the  Original  Jurisdic- 
tion of  the  High  Court.     See  p.  46,  ante. 

In  a  suit  brought  to  recover  over  Rs.    100   for  damages,  the  Coste 
plaintiff  fieiiled  to  prove  that   he   had   sustained   damages  to  a  than^OORg. 
larger  amount  than  Rs.  75, — Held  [Wells,  J.,   with  the   concur-  recovered, 
rence  of  Peacock,  C.   J.]   that  the  High  Court  had  jurisdiction 
to  entertain  the  case.     If  a  case  within  the  jurisdiction   of  the 
Small  Cause  Court  be  improperly  brought   in   the  High  Court, 
the  plaintiff  may  be  required  not  only  to  bear  and   pay    his  own 
costs  of  suit,  but   also  to  pay  the  defendant's   costs  of  suit  (1). 

See   the   Small   Cause   Court  Act   IX   of  1850,  s.  100,  which  Suite  by  or 

reserves  to  the  Supreme  Court  concurrent  jurisdiction   with   the  ofcourt  ^" 

Small  Cause  Court  in  cases  in   which   an   officer  of   the   latter 

Court  is  a  party,  subject  to  the  provision  as   to   costs  contained 

in  s.  102.    See  also  the  extending  Act  XXVI  of    1864.  s.  9,  by  Where  Judge 

,     ,      ,  mAy  certify 

which  no  costs  are  to  be  allowed  to  the  plaintiff  in  cases  brought  for  coste. 

in  the  High  Court,  but  which   might  have  been  brought  in  the 

Rule  78S,  taking  effect  from  Ut  December,  1862. 
(I)  Sikurehund  v.  8ooki§muU,  1  Hyde,  272. 
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Small  Cause  Court,  other  than  those  specified  in  s.  100  of  Act  IX 

of  1850,  unless  the  Judge  shall  certify  that   the  action  was  fit 

Act  I  of  1895.   to  be  brought  in  the  High  Court  (1).     See  Act  XV  of  1882,  $.  2L 

And  now  see  Act  I  of  1895.  "  ""' 

Co«ti  oeca-         789.     No  costs  of  any  adjournment  or  postponenaent 
adjournment,  shall  bo  allowcd,  oxcept  such  as  are  rendered  necessary  in 
consequence  of  such  adjournment. 

Norefreeher,       790.     No  refresher  shall  be  allowed  to  counsel  on  any 
^j^ratd  for  adjournment  or  postponement,  unless  such  adjournment 
mo^th/"*    or   postponement   extend    beyond    the   period    of    one 
month. 

When  a  case  called  on  for  hearing  is  adjourned  or  postponed, 
counsel  should  be  allowed  the  usual  fee  for  an  application,  snch 
as  is  allowed  when  a  case,  before  being  called  on,  is  postponed  as 
the  result  of  a  substantive  application  made  for  that  purpose 
on  notice. 

No  costs  to         791.     In   suits   myoT^m^J  ^at^pe?'i5  brought  under  the 
i^^jIedSiiy  provisions  of  chap,  v  of  Act  VIII  of  1859  (2),  no  costs 
ordered.         ^jjj  |^^  allowed  to  the  pauper  against  the  opposite  party, 
unless  by  special  order. 

Pauper  not  792.     No  fecs  shall  be  payable   by   a    pauper   to   his 

f^to^^^  counsel   or   attorney,  nor  shall  any  such  fees  be  allowed 

^"^M  sp^'  on  taxation  of  costs  against  the  opposite   party,    unless 

ally  ordered,  j^y  special  ordcr  of  the  Judge  who  tries  the  case. 

Mortgage  mits  in  which  tJie  sum  due  for  principal  does 
not  exceed  Rs.   1,000. 
Only  fees  set       793.     In    suits   for   Sale  or  foreclosure  of  mortgaged 
t^^^b^  luow^.  property,   in    which   the  sum  due  for  principal  does  not 

exceed  one  thousand  rupees,  no  fees  shall  be   demanded 

Rules  789  and  790,  taking  eflfect  from  20tli  September,   1£64. 
Rules  791  and  792,  taking  effect  from  25th  November,  1870. 
Rules  793  to  796,  Uking  effect  from  15th  May,  1873. 

(1)  Harran  Chander  Gungulcy  v.  Shibcharan  MUter^  2  Hyde  237. 

(2)  See  chap,  xxvi  of  Act  XIV  of  1882. 
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or  received  other  than  those  set  forth  in  the  following 
Tables  of  Fees,  or  allowed  by  the  Court  or  a  Judge. 

These  rules  [793  to  796]  were  prepared  with  regard  to  the 
fact  th»t  mortgage  suits  are  usually  undefended.  When  a  suit 
to  which  these  rules  are  applicable  is  defended,  the  fee  to  one 
counsel,  and  the  extra  costs  occasioned  by  the  defence,  should  be 
allowed  on  sQ^e  No.  2. 

794.  In   suqb   suits   the  costs  of  written  statements  Coets  of 
will  not  be  allowed  as  between  party  and  party,   unless  not  aUowed 
the   allowance  thereof  shall  be  sanctioned  by  the  Court  ty  an^^y. 
or  a  Judge. 

795.  In    such   suits,  the  costs  of  written  statements  when 
spontaneously  tendered,  when   not  allowed  as    between  between 
party  and  party  under  the  second  (1)  of  these  rules,  will  cUent.^^  *° 
not   be   allowed    on    taxation    as   between  attorney  and 
client,  unless  it  shall  appear   that   the   attorney,    before 
preparing    such    statements,   specifically   informed   the 

client  of  the  risk  incurred  by  him  of  not  being  allowed 
the  costs  thereof  as  between  himself  and  the  other  party 
in  the  suit. 

796.  In  suits  for  the  sale  of  mortgaged  property,  in  Sale  to  be 

acl  V6i*tified 

which  the  sum  due  for  principal  does  not  exceed  one 
thousand  rupees,  the  sale  shall  be  advertised  once  at 
least  in  an  English  newspaper,  a  Bengali  newspaper, 
and  a  Persian  newspaper,  provided  always  that  the 
Registrar  shall  be  at  liberty  to  dispense  with  the  public- 
ation of  the  advertisement  in  any  one  of  the  above 
papers  whenever  it  may  be  necessary  to  do  so,  for  the 
purpose  of  keeping  the  advertising  charges  within  the 
limit  of  fifty  rupees. 

(1)  Rule  794,  9Ufra, 
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Costs  up  to  first  Decree  in  Suits  for  Sale  or  Foredosv/re. 
Attornies'  FsEa 

A. 

0 
0 
0 


Letter  of  demand 

Instructions  to  sue,  includiog  warrant  to  sue 
Drawing,  engrossing,  and  presenting  plaint 
Attending  for  summons,  and  delivering  same   to  the 

Sheriff 
Attending  to  search  whether  summons  served 
Drawing    and    engrossing    affidavit    of    service     of 

summons. 
Attending  to  have  same  explained  (if  necessary) 
Attending  to  have  same  sworn 
Filing  same 
Summons  to  witnesses,  including  instructions  and  all 

attendances  for  obtaining  same 
Service  and  copy  on  each  witness,  if  within   Calcutta 
If  beyond  the  local  limits,  a  special  fee  to  be  allowed 

according  to  the  distance. 
Brief  to  Counsel 
Attending  at  the  hearing     ... 
Bill  of  costs  (including    obtaining    and    service    of 

summons,  and  attendance  on  taxation) 


Counsel's  Fee. 


Brief  fee  on  hearing 


Officers'  Fees. 
(Registtur.) 

Filing  plaint,  &c.,  and  issuing  summons 

Filing  affidavit  of  service     ... 

Filing  application  for  summons  to  witnesses 

Decree 

For  translations 


Rs. 

2 

5 

16 

2 
1 

5 
1 
1 
1 

5 
2 


6 
10 


0 
0 

0 
0 
0 
0 

0 
0 


P. 
0 
0 
0 

0 
0 

0 
0 
0 
0 

0 
0 


0 

0 


5    0    0 


34    0    0 


Ra. 
...         5 

A. 
0 

P. 
0 

...        0 

8 

0 

...        0 

8 

0 

...      6 

0 

0 

...       5 

0 

0 

(Taxing  Ojfficer.) 


Taxation 


5    0    0 
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(Sheriff.) 

Service  of  summons 

...           •  • . 

...       2     0    0 

BailiflTs  charge  ... 

... 

...      0    6    0 

345 


6 

0 

0 

1 

0 

0 

1 

0 

0 

2 

0 

0 

5 

0 

0 

Costa  mihaeqiient  to  Decree  in  Suits  for  Sale, 
Attornies'  Fees. 

Instructions  for,  and  drawing  and  engi-ossing  affida- 
vit of  default. «  ...  .i. 

Attending  to  get  same  explained  (if  necessary) 

Attending  to  get  same  sworn 

Bespeaking    and    obtaining  office    copy    decree    for 
purpose  of  sale 

Drawing  advertisement  of  sale 

Attending    Registrar  therewith    for    approval     and 

signature        ...  ...  ...  ...       200 

Letter  to  the  Printer  of  the— — '- ,  with  copy   of 

advertisement  ... 

Ditto  ditto  ditto 

Ditto  ditto  ditto 

Di'awing  and  engrossing  conditionaof  sale  ... 

Preparing  list  of  title-deeds,  and  delivering  same  to 
the  Registrar ...  ... 

Attending  on  settlement  of  conditions  (if  required)  ... 

(Notice  of 'settlement  of  conditionaof  sole  wiU^be  served  by  the  Registrar's 
clerk.)  •        *  . 

Attending  at  the  sale  ...  ...       ,      ,    .... 

Obtaining  office  copy  Registrar's  certificate  ..>  , 

Instructions  for  and  drawing  petition  for  payment  of 

purchase-money  out  of  Court  ...  . . , 

Obtaining  certificate  of  the  Accountant-Qeneral 
Notice  of   application  to  purchaser  or  obtaining  his 

consent  ...  ...  ...  ... 

Affidavit  of  service  of  notice  (if  required) 
Application  to  Court  ...  ...  ... 

Obtaining  order. . .  ...  ...  ... 

Attending  and  obtaining  countei*signature   of   Judge 

to  order, .  and  filing   same  with   the   Accountant- 

General  ...  ...  ...  ...      2    a    0 

44 


2 

8 

0 

2 

8 

0 

2 

8 

0 

10 

0 

0 

10 

0 

0 

i 

8 

0 

!  R^trar's 

10 

0 

0 

2 

0 

0 

5 

0 

0 

2 

0 

0 

2 

0 

0 

5 

0 

0 

5- 

0 

0 

1 

0 

0 
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Bill  of  costs,  and  attendance  on  taxation                    ...       5  0  0 
Attending  and  identifying  plaintiflf  to  the  Accountant- 

Qeneral          ...                 ...                 ,..                 ...       2  0  0 

Charges  for  advertising,  not  exceeding  ...                 ...     50  0  0 

NoU—li  for  want  of  bidder^  or  etto  aufficient  cause,  It  should  be  ueoeMary 
to  postpone  the  sale,  the  charge  for  re-advertising  the  sale  shall  not  exceed  the 
limit  of  Rs.  50. 

Officers'  Fees. 

(Registrar,) 

Certificate  ,..  ...  ...  ...       §00 

Ord«r  ...  ...  ...  ..,       5    0    0 

{Taxing  Officer.) 
Taxfttiow  ...  ...  ...  ...       6    0    0 

(AeconntanUQeneral.) 
Entering  order  and  issuing  money  draft...  ...       5     0    0 


Co8t8  Bubseguent  to  DeereB  in  Suits  fox^  Faredomupe. 
Attohnies'  Fees. 

Instructions  for  a^d  drawing  wd  engrossing  affida- 
vit of  defouU 

Attending  to  get  same  explained  (if  necessary) 

Attending  to  get  same  sworn 

Application  to  Court  for  final   order  for  foreclosure 
and  possession 

Brief  for  counsel 

Obtaining  order 

Bill  of  costs  and  attendance   on   taxation 

Filing   original  order,   with   intructions   for   writ  of 

possession       ...  ...  ...  ...       2    0    0 

Obtaining,  sealing,  and  delivering  writ  of  possession 

to  the  Sheriff...  ...  ...  ...       2     0    0 

Obtaining  office  copy  order  .. .  ...  ...       2    0    0 

Counsel's   fee  for  applying  for  final  order  for  fore- 
closure ...  ...  .,.  ...     17     0    0 


5 

0 

0 

1 

0 

0 

1 

0 

0 

s 

0 

0 

5 

0 

0 

1 

0 

0 

5 

0 

0 
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Order 

Writ  of  possession 

Office  copy  order 

Eor  serving  writ 
Bailiff's  charge... 


Officers'  Fees. 
(Registra/r,) 


(Sheriff.) 


5 

0 

0 

5 

0 

0 

5 

0 

0 

4 

0 

0 

16 

0 

0 

Special  Charges  (if  allowed  by  the  Court)  in  Suits  either  for 
Sale  or  Foreclosure. 

Attornies'  Fees. 
For  every  necessaiy  application,  before  or  after  decree, 

for  the  appointment  of  guardian  ad  litem  of  infant 

defendant,   or  for  substituted  service  of  summons, 

fee- 
Drawing  and  engrossing  petition  ...  .,.       5    0    0 

Ditto  affidavit  (if  necessary)  ...  •.*       5    0    0 

Attending  to  have  the  affidavit  explained  ...       1     0    0 

Ditto  sworn  ...  *..  .*♦       10    0 

Attending  Court  on  application  ...  %««      5    0    0 

Written  statements  allowed  as  between  party  tod 

party  under  the  second  (1)  of  the  above  rules        ...     10    0    0 

Officers'  Fees. 

(Registrar,) 

For  filing  papers  ...  ...  ...       10    0 

Forordelr  ...  ...  ...       5    0    0 

Issuing  summons  and  filing  return         ...  ...       5    0    0 

Costs  which  may  be  allowed  as  between  attorney  and  client 
but  which  are  not  to  be  allowed  as  between  party  and  party 
in  suits  either  for  sale  or  foreclosure. 

When  plaintiff  deputes  another  to  attend  at  the  time  and  place 
appointed  for  payment : — 

Power  of  attorney         ...  ...  ...     32    0    0 

Attending  to  receive  payment     •••  ...       5    0    0 

(1)  Rule  794,  tupro. 
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Written  statements  to  which  the  third 
rule  (1)  is  applicable...  ...  ...     10    0    0 

For  every  necessary  attendance  by  an  attor- 
ney in  person  on  a  purdah  woman,  or  upon 
clients  unable  to  attend  Court^^  or  at  the 
attomey/s  office  ...  ...  ...     10    0    0 

Ditto,  if  by  a  clerk         ...  ...  ...       5    0    0 

Beyond  the  local  limits  and  within  five 
miles,  every  mile        ...  ...  ...       500 


Defendant's  Cmts  in  Suits  for  Sale  or  Fo^recloaure  to  he  allowed 
only  as  between  attorney  and  client,  unless  otitervnse  ordered 

Attornies'  Fees. 

Instructions  to  defend 

Warrant 

Office  copy  plaint 

Perusing  same  with  client,   and   taking   instructions 

for  bnef 
Case  for  defence,  including  brief 
Summons  towitnesses,  including  instructions  and  all 

attendances  for  obtaining  same 
Service  and  copy  on  each  witness 
A  ttending  at  the  hearing     ... 
Attending  on  settlement  of  conditions  of  sale 

(Notice  of  settlement  of  conditions  of  sale  will  be  served  by  the  Kegistnr's 
clerk.) 

A  ttending  at  the  sale 

Bill  of  costs  and  attendance  on  taxation 

CounseVs  Fee, 

Brief  fee  on  hearing  ...  ...  ...     34    0    0 

Officers'  Fees. 

Filing  warrant  ...  ...  ...  ...  10  0 

Office  copy  plaint  ...  ...  ...  3    o  ^ 

Filing  application  for  summons  ...  ...  0    8  0 

Taxation  fee      ...  ,.,...  ...  ...  4    0  0 

(1)  Rule  795,  iupra. 


Re. 

A. 

p. 

5 

0 

0 

2 

0 

0 

2 

0 

0 

5 

0 

0 

10 

0 

0 

5 

0 

0 

2 

0 

0 

10 

0 

0 

5 

0 

0 
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10 

0 

0 

5 

0 

0 
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Suits  for  Partition  of  Property  not  exceeding  Us.  10,000 

in  value, 

797.  In  every  suit  for  partition  the  estimated  value  of  Estimated 
the  property  to  be  divided  shall  be  stated  in  the  plaint.    Jupi  in 

plaint. 

798.  In  suits  for  partition  in  which  the  value  of  the  oniy  fees  set 
property  to  be  divided  shall  not  exceed  Rs.  10,000,  and  table  to  be 
in  such  other  cases  as  the  Court  or  a  Judge  may  direct,    ^"^ 

no  fees  for  issuing  the  commission  of  partition,  for  exe- 
cuting it,  or  confirming  the  Commissioner's  certificate, 
shall  be  demanded  or  received  other  than  those  set  forth 
in  the  following  table,  or  those  allowed  by  the  Court 
or  a  Judge. 

799.  In  such  suit,    the  commission  of  partition  shall  Unless  other- 

wise ordered, 

be  issued    to   the    Registrar   of   the    Court,    Original  commission 
Jurisdiction,  unless  the  Court  or  a  Judge  shall  otherwise  to  Registrar, 
direct. 


Special  Table  referred  to  in  Rule  733  (1). 
Attornies'  Fees. 

Rs.    A.    p. 
Attendances  for  obtaining  commission     ...  ...     10    0    0 

Attending  meeting  of  commissioner,  including  service 

of  notice,  each  ...  ...  ...     25    0    0 

(Not  to  exceed  on  the  whole  Rs.  100.) 

Instructions  to  confirm  return 

Drawing  and  engrossing  notice 

Copying  same  for  service 

Service 

AflBdavit  of  service 

Swearing  same  ... 

Obtaining  certificate  of  return  filed 

Briefing  papers  for  counsel    ... 

Attending  counsel  with  brief 

Attending  Court  when  application  made  •.. 

Rules  797  to  799,  taking  effect  from  15th  May,  1873. 
(1)  Rule  798. 


6    0 

0 

5  15 

0 

0  15 

0 

2    0 

0 

5  15 

0 

2    0 

0 

2     0 

0 

10    0 

0 

2    0 

0 

10    0 

0 
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A.  p. 

Filing  papers     ... 

1 

0    0 

Obtaining  and  sealing  order 

2 

0  0    . 

Serving  same  and  copy 

2  15    0 

AflBdayit  of  service 

5 

15    0 

Swearing  same  ... 

2 

0    0 

Filing  same        ...                ...    ' 

1 

0    0 

Counsel's  Fzts. 

Application  to  confirm  return 

17 

0    0 

Beoistbar. 

Commission  of  partition 

5 

0    0 

Filing  return     ... 

6 

0    0 

Order  to  confirm  return,  including  all  other  charges 

16 

0    0 

Commissioner,  &c. 

Commissioner    ... 

160 

0    0 

Surveyor 

SO 

0    0 

Interpreter  and  clerk 

40 

0    0 

T?^oB  tn  \\o  trilfon  hti   t.h/>.    Clnuft.     n.ntl.  nllmn/'f] 

Sheriff^,  &c. 
Former  rules       800.     It  is  Ordered  that  the  1st,  2nd,  and  3rd  of  the 
rules  of  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  in  its  Original  Jurisdiction,  which  came  into  effect 
in  July,  1862,  and  the  tables  of  fees  of  the  said  High  Court 
in  its  Original  Civil  and  Matrimonial  Jurisdictions,  in  its 
Original  Criminal  Jurisdiction,  and  in  all   proceedings  in 
personam  in  its  Admiralty  or  Vice- Admiralty  Jurisdic- 
tion, and  also  the  table  of  fees  of  the  Sheriff  of  Calcutta, 
be,  and  the  same  are  hereby,  repealed.     And  it  is  further 
Rule  when     Ordered  that  the  following  rules  (2)  be  read  and  passed  as 
to  take  effect  ^.j^^  j,^|^g  ^f  ^.^e  Said  High  Court,  to  take  effect  from  the 

jtiinth  day  of  March,  one  thousand   eight   hundred   and 
seventy-four : — 

Feee  to  be  801.     The  fccs  of  Court  to  be  taken  in  all  proceedings 

admiralty  or   iti  r^wi,  and  othei  proceedings  in  the  exercise  of  admiralty 


(2)  Rules  801  to  808,  pott. 
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or  viwi^dmiralty  jurisdiction,  to  whiqb  the  rules   oon- vi<».%dwwa- 

ty  procoed> 

tained  in  AetVIII  of  1859  are  not  applicable,  shall  beings  in  rm. 
those  set  forth  in  the  table  of  fe^s  made  apd  established 
by  order  of  his  late  Majesty  King  William   the  IV   in 
Council  iq  pursuance  of  the  2nd  William  IV,  C«^p.  51  (1). 

802.  The  fees  of  Court  to  be  taken  in  all  proceedings  Fees  to  be 
in  the  respective  jurisdictions  indicated  in  the  headings  to  other  juria- 
thq  first,  second,  third,  and  fourth  schedules  hereto,  shall 

be  those  set  forth  in  such  schedules  respectively. 

It  was  qot  iutendeci  th^.t  tbe  special  rules  apd  tables  of  fees 
relf^ting  tp  mortgage  suits,  in  which  the  sum  due  for  principal 
does  not  exceed  Rs.  1,000,  or  relating  to  suits  for  partition  of 
property  not  exceeding  Rs.  10,000  in  value,  should  be  aflected 
by  this  rule.  In  order  that  they  may  be  excepted  from  the 
operation  of  this  rule,  it  should  be  amended  by  inserting  the 
wopds  "  except  those  fixed  by  the  rules  of  15th  May,  1873," 
bet»wQen  the  words  "schedules  hereto"  and  the  words  "shall  be 
those  set  forth." 

803.  The  first  of  the  said  schedules  shall,  except   as  First  sche- 
to  fees  specially  provided  in  the  second  and  third  of  the 

said  schedules,  apply  to  all  proceedings,  testamentary  and 
intestate  and  matrimonial,  and  shall  alsp  apply  to  all 
proceedings  in  appeal  from  the  Original  Civil  Jurisdiction 
of  the  Court 

804*     The  fourth  of  the  said  schedules  shall  apply  to  Fourth  sche- 
all  proceedings    in  appeal  from  the  Original  Criminal 
Jurisdiction  of  the  Court,  as  well  as  to   all  other   pro- 
ceedings in  3uch  Jurisdiction. 

805.  The  fees  to  be  allowed  to  the  Sheriff  and  his  Fees  to  she- 
oflScers  shall  be  those  set  forth  in  the  fifth  schedule  hereto.  "^* 

806,  The  fees  to  be  allowed  to  arbitrators  and  others  Fees  to  vta- 
named  in  the  sixth  schedule  hereto,   shall   be   those  set  oth^  * 
forth  in  such  schedule. 

(1)  Post, 
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AUowanoe  to 
witness. 


Folio  to  con- 
sist of  90 
words. 

No  process  to 
be  sent  to 
another 
Court  for  ser- 
vice without 
court-fee 
stamps  for 
fees  payable 
being  affixed 
thereon  and 
defaced. 


807.  The  allowances  to  be  made  to  witnesses  shall  be 
those  set  forth  in  the  seventh  schedule  hereto. 

808.  The  folio  for  all  purposes  shall  consist  of  90 
words,  and  seven  figures  shall  be  counted  as  one  word. 

809.  No  summons  or  other  process,  issued  by  the 
High  Court  initsOriginalJurisdiction  for  service  through 
another  Court  within  its  Appellate  Jurisdiction,  shall  be 
transmitted  to  such  Court  without  court-fee  stamps  being 
affixed  thereon  denoting  the  amount  of  the  fee  chargeable 
by  such  Court  for  serving  similar  process  of  its  own,  and 
without  such  stamps  being  punched  and  defaced  in  the 
usual  manner. 

Fee  payable  810.  When  a  casc  occupics  morc  than  one  day,  the 
of  acaw"°^  plaintiflF shall  every  day  after  the  first  day,  at  the  sitting 
^^one  day*  of  the  Court,  dclivcr  to  the  principal  officer  in  attendance 
a  requisition  to  proceed  with  the  case,  with  a  court-fee 
stamp  affixed  thereon  of  the  value  of  rupees  twenty 
(being  the  amount  of  the  fee  payable  to  the  Court  accord- 
ing to  item  21  of  the  first  of  the  schedules  of  court- fees, 
which  came  into  effect  on  the  9th  of  March,  1874) :  such 
fee  if  not  paid  by  the  plaiutifi\,  may  be  paid  by  the  defend- 
ant, or  if  there  be  more  than  two  or  more  defendants,  by 
any  one  or  more  of  them  :  but  if  not  paid  at  all,  the  case 
may  be  struck  out  of  the  board,  and  treated  as  having  been 
abandoned.  If  such  fee  be  paid  by  the  defendant,  or  any 
one  or  more  of  two  or  more  defendants,  the  Court  may 
make  such  order  with  respect  thereto,  on  the  final  disposal 
of  the  suit,  as  to  it  shall  seem  fit. 


Deposition 
fees. 

Suitor  in 
person. 
When  pay- 
able by. 


811.  If  a  suitor  appears  in  person,  he  shall  affix  on 
the  deposition  of  each  witness  examined  on  his  behalf, 
within  48  hours  after  the  termination  of  the  trial.  High 

Rule  809,  taking  eflfect  from  1st  June,  1875. 

Rule  810,  dated  6th  February,  1877,  takhig  effect  from  Ist  April,  1877. 
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Court  stamps  equal  to  the  amount  of  the  fee  payable  for  ■--[ 

swearing  and  reducing  into  writing  the  deposition  of  such 
witness. 

812.  In  all  cases  in  which  ^he  parties  are  represented  Attorney  re«. 
by    attornies,    the    attorney   for  each  party  will  be  held 

I  personally  responsible  to  the  Court  for  the  payment  of 
the  fees  for  swearing  and  reducing  into  writing  the 
depositions  of  witnesses  examined  on  behalf  of  his 
client. 

813.  In  every  such  case  High  Court  stamps  equal  to  When  pay- 
the  amount  of  the  fee  payable  for  swearing  and  reducing  *  ®  ^* 
into  writing  the  deposition  of  each  witness  shall,  within 

48  hours  after  the  termination  of  the  trial,  be  affixed  on 
his  deposition  by  the  attorney  of  the  party  on  whose 
behalf  such  witness  shall  be  examined. 

814.  If  default  be  made  in  complying  with    the    last  Attorney  in 
preceding  rule,  the  Registrar  will  give  notice  in  writing  ^®'*"^*^ 
to  the  defaulting  attorney,  that,  unless  the  fees  due   be 

paid  within  24  hours  from  the  service  of  the  notice, 
•application  will  be' made  against  him  for  an  order  prohi- 
biting him  from  acting  as  an  attorney. 

It  will  be  observed  that  the  procedure  prescribed  by  these  rules 
[811  to  816]  for  the  recovery  of  deposition  fees,  applies  only  to 
cases  in  which  the  parties  are  represented  by  attornies.  The 
action  to  be  taken  in  other  cases  is  not  indicated. 

815.  Every  attorney  who  shall  not  have  paid  the  fees  Disqualified 
due  as  aforesaid  within  the  time  mentioned  in  the  Regis-  ^^  P>^t>»- 
trar*s  notice,  may  be,  if  the  Court  shall  think   fit   so    to 
direct,  upon  the  application  of  the  Registrar   (which    it 

shall  be  his  duty  to  make),  prohibited  from  acting  as  an 
attorney  until  the  further  order  of  this  Court. 

Rules  811  to  816,  taking  effect  from  15th  January,  1873. 

45 
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Removal  of        816,     Every  order  suspending  an  attorney  frora  prac- 

*"  tice  for  non-payment  of  fees,  shall  be  set  aside   oh    the 

certificate  of  the  Registrar  that  the  fees  have  been  paid. 


THE   FIRST    SCHEDULE. 


lU. 

A. 

P. 

10 

0 

0 

10 

0 

0 

0 

8 

0 

2 

0 

0 

3 

0 

0 

Original  Civil  Jurisdiction. 

Admiralty  and  Vice-admiixdiy  Jurisdiction  (limited  to  pro- 
ceedings  in  personam), 

1.  Order  for  admission  of  barrister  or  attorney  (1) 

2.  On  presentation  of  plaint,  or  of  case  stated  under 

a  328  of  Act  VIII  of  1859  (2)    ... 

3.  Petition  to  sue  in  forma  pauperis 

4.  Summons  to  defendant,  each  ... 

5.  Authority  to  sue  or  defend 

6.  Filing  every  document  for  which  a  fee  is    not 

specially  provided,  including  documents  an- 
nexed as  exhibits  to  affidavits  or  affirmations, 
or  produced  with  plaint,  or  used  in  evidence  ...       2     0     0 

Note, — Not  to  be  charged  twioe  in  the  same  miit. 

Vouchers  to  be  treated  as  forming  one  document  with  the  bill   or  acoooDt 
to  which  they  relate. 
Entries  in  a  bo(ik  to  be  treated  as  forming  one  document  with  the  book. 

7.  For  comparing  copies  of   documents  with  the 

originals  under  s.  39  of  Act  VIII  of  1859  (3), 
for  each  of  the  first  five  documents  ...       1     0    0 

For  every  other  document  ...  ...       0     8     0 

8.  Every  application  to  the  Court  or  a  Judge  either 

before  or  after  decree  (4)  ...  ...       5     0    0 

(1)  Qwopre.— Whether  this  fee  should  be  charged  in  addition  to  the  fee  of 
Rs.  600  payable  by  a  barrister,  and  Rs.  250  payable  by  an  attorney,  under  the 
Indian  Stamp  Act  of  1879,  sched.  i,  cl.  25  ! 

(2)  See  Act  XIV  of  1882,  s.  527. 

(3)  See  Act  XIV  of  1882,  ss.  59  and  62. 

(4)  No  fee  is  chargeable  on  an  application  by  a  witness  for  the  return  of  a 
document  produced  by  him  in  obedience  to  a  summons.  Anonymou*  15  Suth. 
287. 
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Ra.    A.    P, 
9.     Every  order  thereon  issued  from   the  Registrar's 

oflSce        ...  ...  ...  ...       5     0    0 

10.  ^  Every    warrant   of  arrest   or   attachment,    and 

every  writ  or   process  in   execution  of,  or  to 

enforce,  a  decree  or  order  ...  ...       5    0    0 

11.  Every  report  or  certificate  of  a  Judge  or  an  oflB- 

cer  of  the  Court  made  after  a  single  meeting...       5    0     0 
For  every  meeting  after  the  first    ...  ...       2     8    0 

12.  Every  certificate  to  accompany   exemplification 

of  any  document   or  proceedings  to  be  trans- 
mitted to  England      ...  ...  ...       500 

13.  Every  other  certificate  for  which  a  fee   is  not 

specially  provided      ...  ...  ...       200 

14.  Commission  to  examine  witnesses,  or  other  spe- 

cial commission         ...  ...  ...       6    0    0 

15.  For  production  by  any  oflScer  of  the   Court,  at 

the  hearing  of  a  suit,  of  the   records  of   any 

other  suit  ...  ...  ...       8    0    0 

NqU. — When  this  fee  i»  char^^,  no  fee  for  searching  is  to  be  ohorgeoL 

16.  For  every  attendance  on  parties  or   their  attor- 

ney, inspecting  books  or  papers  deposited  in 

Court  for  inspection  ...  ...       300 

17.  For  enquiring  into  the  sufficiency  of  security, 

for  every  hour  or  part  of  an  hour  ...       2     8     0 

NoU. — ^Not  to  be  charged  to  Officers  of  Court  who  have  to  give  security  for 
the  due  performance  of  their  duties,  or  to  administrators. 

18.  For    every    search  or   examination   of   records, 

when  no  certificate  or  office  copy  is  taken      ...       2    0    t) 

Note, — ^This  fee  is  not  to  be  charged  to  a  witness  (not  a  party  to  the  suit 
implying  for  the  return  of  documents  produced  by  him. 

19.  Every  oath  or  affirmation  administered  to  a  wit- 

ness        ...  ...  ...  ...       2    0    0 

iVb(«.— The  party  producing  the  witness,  or  his  attorney,  shall  cause  a  stamp 
of  this  value  to  be  affixed  on  the  deposition  within  48  hours  after  the  termination 
of  the  trial. 

This  fee  is  not  to  be  chargfed  if  the  witness  be  examined  de  bene  eae  under 
commission. 
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20.  For  reducing?  into  writing  the  depositions  of  wit- 

nesses, for  each  folio  ...  ...       080 

NoU.^lt  shall  be  the  duty  of  the  party  whoee  witness  is  examined,  or  his 
attorney,  to  affix  the  proper  stamp  on  the  deposition  within  48  hours  after  the 
termination  of  the  trial  (1). 

21.  For  everyday  or   part  of  a  day   in   which   the 

Court  is  occupied  in  trying  a  case  (including 
appeals  from  the  Original  Jurisdiction)  after 
the  first  day  (2)  ...  ...  ...       20  0    0 

22.  For  eveiyday   or   part  of  a  day  in   which   the 

Court  is  occupied  in  taking  the  examination 
of  witnesses  under  mandamus  or  commission 
sent  to  this  Court  for  execution  ...  ...     20    0    0 

23.  Every  final  decree,  where   the  amount  decreed 

does  not  exceed  Rs.  1,500             ...  ...       8    0    0 

Where  it  exceeds  Rs.  1,500,  but  does   not  exceed 

Rs.  2,500                     ...                 ...  ...     12    0    0 

Where  it  exceeds  Rs.  2,500,  but  does  not  exceed 

Rs.  5,000                                       ...  ...     16    0    0 

Where  it  exceeds  Rs.  5,000              ...  ...     20    0    0 

In  other  cases                 ...                 ...  ...     16     0    0 

24.  Decree  for  the  defendant  where  the   suit  is  dis- 

missed    ...  ...  ...  ...       5     0    0 

25.  Decree. for  the  defendant  in   suits  in    which   a 

set- off  .  is  pleaded  and  balance  awarded  in 
favor  of  the  defendant,  od  valorem  upon  the 
amount  of  such  balance,  the  same  as  in  decrees 
for  plaintiff. 

26.  Filing  memorandum  of  appeal  in  suits  for  debt 

or  damages  where  the   amount  to  which   the 
appeal  relates  does  not  exceed  Rs,  1,500         ...     16    0    0 
Where  it  exceeds  Rs.  1,500,  but  does  not  exceed 
Rs.  2,500  ...  ...  ...     24    0    0 

(1)  See  rules  811  to  816,  aupru.  When  a  defendant  is  examined  under  s.  281, 
of  Act  YIII  of  1859,  the  costs  for  reducing  the  deposition  into  writing  is  pay* 
able  by  the  plaintiff.  It  would  be  otherwise  under  s.  8  of  Act  XXIII  of  1861, 
in  which  case  the  fee  is  apparently  demaiidable,  if  at  all,  from  the  applicant 
£dmomd  v.  Neirtes,  8  B.  L.  R.,  Ap.,  42.    See  Act  XIV  of  1882,  s.  847. 

(2)  See  rule  810,  stipra. 
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Rs.  A.  P. 
Where  it  exceeds  Rs,  2,500.  but  does  not  exceed 

Rs.  5,000                    ...                ...                ...     32  0  0 

Where  it  exceeds  Rs.  5,000             ...                 ...     50  0  0 

Inothercases               ...                 ...                 ...     32  0  0 

27.  Every  decree  for  plaintiff  on  appeal,  in    which 

the  decree  of  the  lower  Court  was  in  favor  of 
the  defendant,  ad  valorem  upon  the  amount 
decreed,  as  in  original  suits. 

28.  Every  decree   for  plaintiff  on  appeal,  where  the 

amount  decreed  in  the  lower  Court  is  increased 
on   appeal,  ad  vaZorem   upon  the   amount  of 
such  increase,  as  in  original  suits. 
Inothercases  ...  ...  ...     16    0-  0 

29.  Every  exemplification    of  decree  or  other  docu- 

ment, in   addition   to    the    folio     and     other 

charges  ...  ...  ...  ...     10    0    0 

30.  For  copies  of  any  document,  per  folio  . .       0    8    0 

31.  For  amending  proceedings  under  order  of  Court, 

per  folio...  ...  ...  ...       0    8    0 

32.  On  every   sale   conducted  by,  or  made  with  the 

approval  of,   the   Registrar,  a    commission  of 
10  per  cent,  on  the  first  thousand,  and    2  J   per 
cent,  on  the  rest  of  the  purchase-money. 
Note, — ^The  stamp  to  be  affixed  on  the  bidding  paper  (1). 

33.  For  translations,  per  folio  (2).         ...  ...       2    0     0 

The   fee    to    be   charged    on   the    number   of    folios  contained  in  the  original 

doctunent. 

34.  For  every  summons  by  Taxing  OflScer 
36.     Every  certificate  by  Taxing  Officer 
36.     For  tajcation  of  each  bill  of  costs  above  Rs.  300 

For  taxation  of  each  bill  of  costs  not  exceeding 
Rs.  300  ...  ...  ...  ...       6    0.0 

If  the  taxation  occupies  more  than  an  hour,  for 
every  additional  hour  or  part  of  an  hour        ...     10    0    0 

(1)  But  see  rules  692  and  693,  iupra, 

(2)  When  different  portions  of  khatta- books  are  translated,  the  translation 
fee  is  to  be  charged  as  if  each  portion  was  a  separate  document. — Brc^cmath 
Dhar  V.  Bhaho  Mohan  Dhar,  6  B.  L.  R.,  Ap.,  137. 
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Accowntant'Oentral. 

37.  Upon  all  monies  paid  into  Court  with  the   privi- 

ty of  the  Accountant-General,  1  per  cent.,  and 
upon  all  interest  accruing  thereon,  2J  per  cent. 
Provided  that  no  single  charitable  or  educational 
endowment  of  a  public  character  be  charged 
more  than  Rs.  100  per  annum  (3). 

38.  For  entering  and  countersigning  decree  or  order 

for  the  payment  of  money.  ...  ...       5     0    0 

39.  For  making   and  entering  every  certificate  to  be 

annexed  to  such  decree  or  order   ... 

40.  For  every  search  where  no  certificate  is  required 

41.  For  every  certificate  of  funds  in  Court 

Note  1. — No  oommission  is  to  be  charged  upon  monieii  paid  into  Court  by  the 
Official  Receiver  of  the  Court. 

2. — No  fee,  except  commission,  is  to  be  charged  when  the  amount  in  Court 
does  not  exceed  Rs.  400,  or  in  respect  of  payments  made  to  suitors  periodically. 
(8)  Proviso  added  at  the  instance  of  the  Goremment  by  a  rule  passed  on  the 
5th  of  March  1$74 
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THE  SECOND  SCHEDULE. 
Testamentary  and  Intestate  Jurisdiction. 

1.  For   every   petition   for  probate  or    letters    of 

administration 

2.  For  every  citation 

3.  Inventory  ... 

4.  Accounts  of  executors  or  administrators,  if  not 

exceeding  3  folios 
Every  other  folio 

5.  For  searching  after  any  will,  administration,  in- 

ventory, or  account   ... 

6.  For  registering  every  will  not  exceeding  5   folios 
For  every  other  folio    ... 

See  Administ^ration  bond  under  the  heading 
"  Fees  chargeable  by  the  High  Court  in  its 
Original  Jurisdiction  under  the  Court-Fees 
Act,  1870,  po8f." 


Rs.     A.    p. 
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THE  THIRD  SCHEDULE. 


Matrimonial  Jurisdiction. 


Rs.    A.    P. 


1.  Plaint,  or  memorandum  of  appeal,  in  a  suit   to 

obtain  possession  of   a  wife  ...  ...       5    0    0 

2.  Marriage  license  (1)     ...  ...  ...     IT    0    6 

(I)  Before  this  fee  was  eanctioned,  the  question  as  to  the  power  of  the  Court 
to  issue  marriage  licenses  was  raised  by  the  Qovemment,  and  considered  by  the 
Judges.  See  letter  from  the  Qovemment,  No.  15S4,  dated  18th  September,  1873 ; 
and  the  Court's  reply,  No.  17,  dated  14th  January,  1874. 


THE  FOURTH  SCHEDULE. 


Omginal  Criminal  Juinsdiction, 


Rs.    A.  p. 
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1.  Every  writ  of  mandamus,  certiorari,  habeas 
corpus,  procedendo,  or  other  writ  for  which 
a  fee  is  not  specially  provided 

2.  Precepts  for  special  and  petty  jurors 

3.  Every  recognizance  and  respiting  the  same,  each 

4.  For  each  bail 

5.  For  entering  appearance  of  a  defendant 

6.  Every  order  minuted,  but  not  drawn  up 

(The  stamp  to  be  affixed  on  a  copy  of  the  minute.) 

7.  Every  order  drawn  up  and  issued  ...  ...       4    0    0 

8.  For  drawing  any   document   or   iustrament   for^ 

which  a  fee  is  not  specially  provided,  per  folio      0    8    0 

9.  For  filing  every  document  for  which  a  fee  is  not 

specially  provided      ...  ...  ...       100 

10.  For  every  search    or    examination    of  records, 

when  no  certificate  or  copy  is  taken  ...       10    0 

(The  stamp  to  be  affixed  on  the  requisition.) 

11.  For  every  subpoena  to  give  evidence  or  produce 

documents  ...  ...  ...       2    0    0 

(Not  to  be  charged  to  prisoners  applying  for  subpoena  through  the  Superin- 
tendent of  the  Jail.) 
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12.  For  production  at   the  hearing  of  a  case  of  the 

records  in  any  other  case  ...  ...       3    0     0 

(When  thU  fee  ig  charged  no  fee  for  searching  is  to  be  charged.) 

13.  Every  certificate  (1)  for  which  a  fee  is   not  spe- 

cially provided         ...  ...  ...       200 

14.  For  copies  of   documents   for  which    a  fee   is 

not  specially  provided,  per  folio  ...  ...       0    5     0 

15.  Every  petition  of  appeal  ...  ...     10    0     0 

16.  Every    Judge's    certificate    to    accompany  the 

appeal     ...  ...  ...  ...       5    0     0 

(1)  By  a  resolution  of  the  Qovemment  of  India,  No.  1715,  dated  13th  October, 
1871,  a  fee  of  1  rupee  and  8  annas  !«  to  be  cliarged  for  every  certificate  of  con- 
viction furnished  under  s.  39  of  the  Mutiny  Act.    See  Ap.  [V]. 

Fees  for  'proceedings  commenced  by  information. 

17.  For  signing  every  information 

18.  For  subpoena  to  answer 

19.  For  joining  issue 

20.  For  recording  verdict  ... 

21.  For  entering  confession,  acquittal,  or  discharge. 

22.  For  drawing  record,  for  the  first  folio 
For  every  other  folio     ...  ... 

Note. — The  fees  for  all  other  proceedings  on  information  to  be  regulated  by 
the  other  items  of  this  table. 
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THE  FIFTH  SCHEDULE. 


Fees  and  Charges  to  be  allowed  to  the  Sheinfi. 

Rs.     A.    P. 

1.  For  arresting  each  person  named  in  a  writ  when 

nothing  is  realized     ...  ... 

Otherwise  ...  ... 

(The  latter  to  be  allowed  plus  poundage  on  sums  levied.) 

2.  For  executing  any  attachment  against  moveable 
or  immoveable  property  ,     ..• 

3.  For  serving  each  juryman  with  summons 
(To  be  charged  to  the  Fine  Fund.) 
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4.  For  serving  every  other  summons,  for  each 

pereon  served.  ...  ,*.  ...       2     0     0 

5.  For  executing  every  writ  of  habeas  corpus, 

injunction,  or  other  writ  for  which  a  fee  is 
not  specially  provided,  each  peraon  against 
whom  the  writ  is  directed  ...  ...       2     0     0 

6.  For  executing  warrants  for  apprehension  of  ~ 

witnesses,  and  warrants  for  security  to  be 

furnished  by    defendant    (issued  by  a/a<>ther 

Court),  for  each  pei^son  ...  ...       400 

7.  For    serving    summons,    notice,     pi*oclamation, 

subpoenas,  &c.  (issued  hy  another  Court),  for 

each  person  served  ....  ... 

8.  For  serving  citation 

9.  For  every  ordinary  return  ...  „., 

10.  For  every  special  return  ...  .., 

11.  For  translations  when  necessary,  per  folio 

12.  For  every  wan-ant  to  discharge  defendant  from 

custody...  ...  ...  ...  _    2    0    0 

13.  For    bringing    up    defendant    from   jail    after 

remand  ...                ...                 ...  ...    .200 

14.  For  every  certificate  of  seizure       ...  .....    5     0    0 

15.  For  every  other  certificate               ...  ...    ^^  2_  0_  0 

16.  For  drawing  every  security  bond  in  mofussil  , 

cases       ...  ...  *...  ...     .8    0;0 

.17.     For  o85ce  copies,  per  folio  ...  ...       0    8.  0 

18.  For  attending    Court  or  before    a    Judge .  or 

officer  of  Court  with  papers         ...  .^i,  .  3     0     0 

19.  For  every  bond  of  indemnity  for  seizing  pro- 

perty, &c.,  when  there  are  adverse  claims       ...     33    0    0 

20.  For  every  search,   when  no  certificate  or  office 

copies  obtained  .,.  ...  .j^  ,    t    0    0 

21.  Poundage  (1)  on  sums  levied  by   the  sheriff,  in 

execution,  for  the  first  1,000  rupees  at  5  per 
cent.,  and  for  the  rest  at  2J  per  cent. 

(1)  Where,  after  immoveable  property  had  been    atttached  in  execution,  the  Poundage 
defendant   had  satisfied  the    plaintiflTa  claim  in   full  x—Bdd^  that    the    Sheriff  ^  ' 

Was  entitled  to  poundage  upon  the  sum  actually  compromised  for  :  Roy  Chum,  Duti 
V.  Amena  Bihee,  T.  L.  R,  2  0.  S.,  385.    See  Bel.  Practice  24g,  24h. 
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22.  Poundage  oil  a  writ  of  possession,  upon  every 

10  rupees  of  the  yearly  value      ...  ...       0     8     0 

23.  For    attending    Court    during    each     criminal 

sessions,  per  diem      ...  ...  ...     16     0     0 

(To  be  charged  to  the  Fiue  Fund.) 

Bailiffs  for  executing  Summons,  &c. 


EuropeAD. 

Native. 

Re. 

A. 

P. 

Ra. 

A. 

P. 

1. 

For  serving  ttummooa — 
as  to  defendants   residing  in   the 
same    house    when   served    per- 
sonally, or  when   service  effected 
by   delivery  of  the  summons   to 
one  person — 

for  the  first  defendant 

4 

0 

0 

1 

0 

0 

for  every  other  defendant 

2 

0 

0 

0 

8 

0 

For  serving  summons — 

by    fixing    a  copy  to  the  door  of 

the  dwelling-house — 

for   all    the  defendants    residing 

in  the  same  house  who  may  be 

thus  served 

6 

0 

0 

2 

0 

0 

2. 

In  other  cases  for — 

serving  each  defendant 

4 

0 

0 

0 

8 

0 

8. 

For  serving  citations   ... 

2 

0 

0 

1 

0 

0 

4. 

For  arresting  a  party  ... 

16 

0 

0 

4 

0 

0 

5. 

For  bringing    him     up    before  the 
Court  when  the  sheriff's  officer  is 
detained  in  Ck>urt  for  three  hours 

and  upwards 

8 

0 

0 

2 

0 

0 

Otherwise 

4 

0 

0 

1 

0 

0 

If  the-  party  be  arrested  after  the 

rising  of  the  Court,  for  bringing 

him   up  before  the  Court  on  the 

following  day,  and  lodging  him  in 

jail  after  committal 

8 

0 

0 

2 

0 

0 

Vole.— Thb  fee  ia  to  be  reduced  to  Rs.   4  and  Be.   1 

if  the  pitrty 

onliMag 

brought  up  should  be  releved, 
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European.  Native. 

•  Rs.    A.    P.      Re.    A.    P 
If   the    party    be    released    upon 
security  to    appear    on    another 
day,  for    attending  the  Court  to 
take  him  into  custody 
For  lodging  him  in  jail,  if  committed 

6.  For    every   affidavit  of    service    of 

summons 

7.  For  atl  aching  moveable  property   . . . 

8.  For  attaching  or  giving  possession 

of  immoveable  property,  for  the 
fii*st  parcel 
For  every  other  parcel 

(Proceea  of  other  Courts.) 

9.  For  serving  or  executing  process 

specified  in  this  schedule  as  h^x:ein 
provided. 
10.  For  serving  every  notice,  summons 
to  a  witness,  and  other  judicial 
process  not  specified  in  this 
schedule,  for  each  person  served  ...       20    0      1     00 


4 

0 

0 

1 

0    0 

4 

0 

0 

1 

0    0 

2 

0 

0 

0 

8    0 

16 

0 

0 

••• 

16 

0 

0 

t  •  • 

2 

0 

0 

•  •  • 

THE  SIXTH  SCHEDULE.    . 

Pees  to  be  allowed  to  Arbitrators,  Com/missioners  of  Partition^ 
or  for  the  examination  of  witnesses  de  bens  esse,  Clerks  and 
Interpreters, 

Arbitrators*  or  Commissioners*  Pees.  Q.  M* 

For  every  effectual  meeting  ...  ..,  6 

Clerks'  Fees. 
For  every  effectual  meeting  ...  ...  2 


Digitized  by 


Google 


^  HULES. 

GounseU  Fees. 

For  every  single  meeting  ...  .....  5 

For  eveiy  double  meeting  ...  ...  7 

(Above  four  hours,  a  double  meetiug.) 

InterpretevK'  Feea, 
For  every  effectual  meeting  ...  ...  2 


Fees  to  he  taken  by  Interpreters  for  explaining  plaints,  written 
statements,  or  other  documents,  except  affidavits  or  affirm- 
ations, at  the  house  of  the  suitor,  or  any  pUice  other  than  the 
CouH'house, 


B. 

A.     P. 

8 

0     0 

16 

0     0 

When  not  exceeding  20  folios 
Exceeding  20  folios 


Fees  to  he  aUowed  to  Commissioners  and  Interpreters  for  taking 
,  affidavits  or  affirmations  at  the  house  of  the  suitor,  (w*  any 
place  other  than  the  Covert-house. 

Commissioners*  Fees. 

For  the  first  aflfidavit,  oath,  or  affirmation^   if  within 
the  limits  of  Calcutta       ...  ...  ...     16     0     0 

If  beyond  the  limits  of  Calcutta  and  within  five  miles    32    0     0 
For  every  affidavit,  oath  or  affirmation,  taken  at  the 
same  time  and  place,  after  the  first  ...       8    0     0 

Note,— In  no  case  shaU  a  Commissioner  be  allowed,  for  taking  any  number  of 
affidavit,  oaths  or  affirmations  at  the  si^me  time  and  place,  more  than  five 
gold  mohurs,  if  such  place  be  within  the  limits  of  Calcutta  ;  or  more  than 
six  gold  mohurs,  if  such  place  be  beyond  the  said  limits,  and  within  the  dis- 
tance of  five  miles  (1). 

Interpreters  are  to  be  allowed  half  the  fees  allowed  to  the  Commissioner. 

(1)  See  rule  34,  mpta. 
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Allowance  to  Witnesses  per  dieitu 


365 


Common     witnesses,    as    common 
^  soldiers,    common    mariners,  la- 
borers,   carriers,    domestic    ser- 
vants, sirqars,  mohurers, '&c.    ... 

Tradesmen 

Merchants 

Managers  of  Banks 

Zemindars 

Gentlemen  of  property   ... 

Auctioneers       ...  ...  ..A 

Brokers  ...  ...  ...  > 

Professional  Accountants  ...J 
Professional  men 

Editors,  Engineers,  and  Surveyors... 

Officers  in  civil  employ  drawing 
not  less  than  Ks.  500  a  month, 
according  to  rank. 

Military  and  Naval  Officers,  accord- 
ing to  rank    ... 

Shroffs 

Banians 

Schoolmasters  ... 

Commanders  imd  officers  of  ships  ^ 

Articled  and  other  Clerks 

Police  Inspectors  ...  ..  ^ 

Petty  Officers,  Military  or  Marine  j 
Custom  House  Officers    ...  .,.\ 

Engine-drivers  ...  ...  .../ 

Godown  sircars... 

Fema^^  according  to  station 


Class. 


First.         Second.         Third. 


12    0    0 


10    0    0 


8    0    0 


6    0    0 


16 
12 

12 
12 


8    0    0 


4    0    0 


12 

8 

8 

8 


6    0    0 


0  12 
2    0 


6    0    0 


3    0    0 


4    0    0 


0     0    0 


Fourth. 


1     0    0 


4     0    0 


3    0    0 


2    0    0 


Note — If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the  full 
allowance. 

If  they  attend  in  more  than  one  cause,  they  will  be  entitled  to  a  proportionate  part 
in  each  cause. 

Witnesses  i^siding  out  of  Calcutta  will  be  allowed  travelling  expenses  according  to 
the  sums  reasonably  and  actually  paid,  and  will  also,  if  detained  in  Calcutta,  be 
allowed  such  a  sum  for  subsistence-money  and  carriaffe-hire  as  the  Taxing  Officer  hav- 
ing regard  to  the  daily  allowance  fixed  by  the  scale  shall  consider  reasonable* 

The  Taxing  Officer  will  decide  to  what  olass  the  witness  belongs. 
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Allowances  The    allowances    to    witnesses   residing  oat  of    Calcutta    are 

residing  out     made  according  to  the  following  construction  put  by  the  Taxing 
of  Cftlcuttft.     Officer  on  the  rule  contained  in  the  note  at   foot  of  the  scale  :  — 

"  In  addition  to  trnvelling  expenses,  a  witness  residing  out 
of  Calcutta  is  entitled  to  subsistence-money  and  carriage-hire 
for  the  time  during  which  he  is  detained  here,  but  the  amount 
to  be  allowed  is  in  the  discretion  of  the  Taxing  OflBcer,  who,  in 
exercising  his  discretion,  is  to  have  regai*d  to  the  daily  allowance 
fixed  by  the  scale.  The  intention  of  this  rule,  as  I  understand 
it,  is,  that  a  witness  should  be  compensated  the  expense  reason- 
ably and  actually  incurred  by  him  for  subsistence  and  carriage 
hire.  For  that  purpose  the  daily  allowance  should  be  increased 
so  as  to  cover  such  expense,  but  not  to  a  lai'ger  extent.  In  the 
present  case  the  witnesses  will  be  allowed  the  daily  allowance 
Hxed  by  the  scale,  and  such  further  sum  as  when  added  to  the 
daily  allowance  will  be  equal  to  the  sums  actually  paid  for  sub- 
sistence-money and  can-iage  hire."  Halford  v.  East  Indian 
Railway  Co,.  12th  July,  1874. 


Allowance  to 
skilled  wit- 
nesses. 


In  the  absence  of  any  positive  rule  for  fixing  an  allowanoe 
to  scientific  witnesses  for  reading  up  a  case  for  the  purpose  of 
giving  evidence,  a  fee  of  7i.  Ts.  a  day  was  allowed,  as  being 
by  no  means  too  high.    Smith  v.  BvUer,  L.  R,  19  Eq.,  473. 

It  is  the  practice  in  equity  to  allow  a  proper  remuneration 
to  scientific  witnesses,  but  great  care  is  necessary  in  dealing 
with  such  charges  as  party  and  party  costs.  Battey  v.  Kynock, 
L.  R.,  20  Eq.,  632. 

An  accountant  employed  as  a  skilled  witness  to  give  evidence, 
though  entitled  to  a  reasonable  allowance  for  his  time  and 
expenses  in  preparing  his  evidence  by  an  examination  of  the 
books,  is  not  entitled,  on  a  taxation  as  between  party  and  party, 
to  his  charges  for  balancing  and  putting  the  books  into  shape. 
In  re  Charles  Laffiite  and  Co.,  limited^  L.  R.,  20  Eq.,  650. 

The  rule  of  the  Common  Law  Courts  used  to  be,  that  the 
costs  of  witnesses  qualifying  themselves  to  give  evidence  could 
never  be  allowed  on  taxation.  But  now,  by  R.  S.  C.  (Costs), 
Speciarallowances,  r.  8.  (1)  which  is  of  force  in  all  divisions,  and 


Digitized  by 


Google 


ORIQINAL  SIDE.  367 

which  gives  powev  to  allow  the  reasonable  expenses  of  pro- 
curing evidence,  such  costs  may  be  allowed  when  reasonable. 
[MacJdey  v.  Chillingworth,  L.  R.,  2  C.  P.  D.,  273]— Wilson,  7th 
Ed.,  489. 

A  reasonable  sum  will  be  allowed  to  a  scientific  witness 
for  getting  up  a  case — Smith  v.  Bullet^  19  Eq.  473 ;  Churton  v* 
Fremen,  15  W.  R.  559 ;  Duke  of  Beaufort  v.  Lord  Ashbumham, 
13  C.  B.,  N.  S.,  598 ;  Mackley  v.  ChillingwoiiK  L.  R.,  2  C.  P.  D., 
273. 

See  note  to  rule  820,  post 

By   a  resolution   of  the   Local  Government,  dated  20th  June,  Allowance  to 

.  witnefisea  ia 

1872,  the  allowance  to  witnesses   in   the   service   of  Government  Govommeut 
(other   than   travelling  expenses)  is   required    to   be  credited  to  CTedit«Uo 
Government.     Ap.  [Q].  Government. 

See  rules  passed  by  the  Local  Government,   with   the  sanction  Expenaee  of 
of  the   Governor-Genenal  in  Council,   as    to  the    expenses    of^\^^J^ 
complainants  and  witnesses  coming  from  the  mofussil  to  attend  J|^°*^ 
criminal  trials  before  the  High  Court,  post 

Admiralty  and  Vice-Admiralty  Jurisdiction  (2). 
By  the  Judge. 


Fees  in  tlie  progress  of  a  Suit  or  Cause. 


£    s.    p. 


For  administering  an  oath  to  a  witness  or  party  in  a 
cause,  taking  bail  whether  by  one  or  more  persons, 
decreeing  monition,  commission,  attachment,  or 
any  other  instrument ;  or  for  any  judicial  act  done 
before  or  after  the  hearing  of  a  cause,  and  not 
otherwise  mentioned  herein  ...  ...       026 

The  above  fee  of  2s,  6i.  to  be   taken  by  the  Surrogate,  whenever  he  performs 
the  duty. 

On  subduction  of  an  action ...  ...  ...       050 

On  pronouncing  a  party  to  be  in  default  ...       0  10    0 

(1)  See  order  LXV,  227  (9),  Wilson's  Jurisdiction  Act,  7th  Ed.,  p.  489, 

(2)  See  Kale  SOl,  sicpro. 
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£    s.    (L 


0     7 

6 

0  15 

0 

0  10 

0 

On  signing  a  decree,  pronouncing   for  the  interest 

of  a  party  proceeding  in  poenani  ...  ...       0  10     0 

On  a  sentence  or  interlocutory  decree     ...  ...       2    0     0 

Fees  upon  the  sealing  of  Instruments. 

Warrant  of  arrest,  monition,  commission,  decree, 
restitution,  or  attachment  ...  ...       0  10     0 

Compulsory  or  subpoena,  or  any  instrument  not 
otherwise  mentioned 

Exemplification  of  any  document  or  proceeding 

Process  transmitted  to  the  Court  of  Appeal 

By  the  Registrar. 
1.    Fees  on  Instruments  prepared  by  the  Registrar. 
For  Drawing  and  Engrossing — 

Warrant  to  arrest  ship,  goods,  or  person 
Bail  bond 

Monition,  commission,  or  decree,  whether  of  unli- 
very, appraisement  or  sale,  or  otherwise 

Writ  or  instrument  of  restitution 

Compulsory  or  subpoena  against  witnesses 

Writ  of  attachment 

If  either  of  the  preceding  instruments  exceed    in 

length  ten  folios,  for  every  folio  beyond  ten  ...       0     2     0 

Note.^The     folio  mentioned     throughout    this    table    of    fees    must    conUio 
ninety  words,  reckoning  each  figure  as  a  word. 

Should  the  Registrar  be  required  to  prepare  any  other  docu- 
ment, instrument,  or  matter  whatsoever,  not  specified   in  this 
table,  he  will  be  entitled  to  the  same  charge  as  a  Proctor,  viz. : — 
For  drawing,  for  every  folio  ...  ...  ...       020 

Eor  fair  copying  or  engrossing,  for  every  folio.  ...       0    1     0 

2.    Fees  on  documents  not  prepared  by  tlie  Registrar,  but  by 
the  Proctoi\  Solicitor,  or  Advocate  in  a  caiise. 

On  a  decree,  pronouncing  for  the  interest  of  a  party 
proceeding  in  poenam,  being  signed  by  the  Judge      0  13     4 


0 

7 

0 

0 

7 

0 

1 

0 

0 

1 

0 

0 

0 

7 

0 

1 

0 

0 
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On  filing  affidavit,  or  protest  of  a  master  or  mariner, 

without  reference  to  the  number  of  persons  making 

the  same         ...  ...  ...  ...       0     5     0 

On  filing  libel,  information,   claim,   proxy   or  similar 

document        ...  ...  ...  ...       080 

On  filing  exhibit  annexed  thereto,  or  to  any  affidavit  0  2  0 
On  entering  (or  engi*ossing)   personal   answers  of  a 

party  in  a  suit,  for  each  folio  ...  ...       0     10 

3.    Fees  on  taking  examination  of  witnesacft. 

On  taking  the  examination  of  every   witness  on   an 

information,  libel,  interrogatories,  or  plea,  a  fee  of      0  13    4 
For  each  folio  to  which  the  examination  shall  extend, 

if  in  English...  ...  ...  ...       0     2     0 

If  by  interpretation  (interpreter  included)  ...       0    4    0 

Note.— It  should  be  understood  that  the  Registrar,  or  whoever  acts  as  the 
examiner  for  him,  should  take  the  depositions  in  chief  of  the  witnesses  on  the 
libel,  information,  or  plea  itself,  without  wintten  interrogatories ;  putting  such 
relevant  questions,  viva  voce,  as  may  suggest  themselves ;  and  care  should  be 
taken  not  to  lead  the  witness.  The  libel,  information,  or  plea  should  therefore 
always  be  drawn  sufficiently  precise  and  full  to  enable  the  examiner  to  take 
the  examinations  accordingly.  The  cross-examination  must,  of  course,  be  taken  • 
on  written  interrogatories. 

4.    Fees  on  office  copies  of  Papers  or  Proceedings, 

For  office  copy  of  sentence  or  interlocutory  decree, 
certified  under  seal  ...  ...  •..       0  18    0 

For  office  copy  of  any  affidavit,  examination,  answers 
of  a  party,  or  other  documents  or  proceedings  in  a 
cause,  or  extract  therefrom,  if  under  12  folios       ...       0    8     0 

If  exceeding  twelve  folios,  for  each  folio  beyond  twelve      0     10 

Office  copies  of  papers  and  proceedings  to  form  a 
process  to' be  transmitted  to  the  Court  of  Appeal, 
or  for  any  other  purpose,  for  each  folio  contained 
therein  ...  ...  ...  ...       0     10 

5.    Fees  on  translation  of  papers. 

Where  papers  are  translated,  the  Registrar  should  charge  the 
disbursement  actually  made  to  the  translator,  with  an  addition 
of  one-fourth  to  compensate  himself  for  his  trouble,  advance,  &c. 
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6.    Incidental  Fees  in  the  progress  of  a  cause. 

£    s.  d. 

On  the  subduction  of  an  action  ...  ...       0  10    0 

For  entering  every  ordinary  act  of  Court  ...       0     2    0 

On  every  default  pronounced  against  parties  in  con- 
tempt, in  cases  proceeding  in  poenam .. .  ...       0     8    0 

On  every  interlocutory  decree  or  sentence,  including 

drawing  the  act,  to  be  paid  by  the  party  succeeding      10    0 

Sportulage  upon    every    sentence    or    interlocutory 

decree,  to  be  paid  by  each  party  in  a  suit  ...       1     00 

Sportulage  in  a  cause  terminating  without  a  sentence 
or  interlocutory  decree,  to  be  paid  by  each  party 
in  a  suit         ...  ...  ...  ...       0  13    4 

For  every  attendance  before  a  Judge  or  Surrogate,  at 
which  any  decree  is  made  other  than  an  interlocu- 
tory decree  or  sentence     ...  ...  ...       070 

For  a  receipt  for  original  documents  delivered  out  of 
the  Registry  ...  ...  ...  ...       0     3    0 

On  a  search  or  examination  of  the  records,  by  any 
person  not  being  a  party  in  the  cause  in  which  the 
search  is  made  ...  ...  ...       0     4    0 

Note. — No  fee  to  be  charged  to  a  party  in  the  cause,   or  to  any  aeantan   apply- 
ing for  search. 

For  advertising  an  intermediate  or  extra  Court  day, 
in  addition  to  the  sum  paid  for  advertisement      ...       0  10    0 

7.     On  pcvying  out  money. 

For  preparing  receipt  for  money  to  be  paid  out  of  the 

Registry         ...  ...  ...  ...      0     2    0 

Poundage  on  money  paid   out  of    the   Registry,   for 

every  pound  sterling        ...  ...  ...       003 

8.     Taxing  Costs. 

For  taxing  a  bill  of  costs,  if  under  six  folios,  from 
each  party  who  attends  the  taxation  . , .  ...       0    6    g 
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£  8.  d 
If  the  bill  of  costs  exceed  six  folios,  for  every  addi- 
tional folio  (besides  the  fees  abovementioned)  to 
be  paid  in  equal  proportions  by  each  party  who 
attends ;  and  if  but  one  party  attend  to  be  paid 
by  him  solely...  ...  ...  ...       0    0     9 

9.  References  of  Accounts y  &c.,  by  the  Jvdge  to  the 
Registrar  and  Merchants, 

To  the  Registrar  ...  ...  ...       5     5    0 

To  the  Assistant  Merchant. ...  ...  ...       560 

If  two  Merchants — 5  guineas  each. 

Note. — Fees    payable    in   English  currency  are  to  be  allowed  in  Indian  cur-  Fees  pAvable 
reucy  at  the  rate  of    exchange  of   the  day   on  which   the  decree  or  order  for  ^  Enghsh 
payment  of    costs  was  made.      In  the  matter  of   The   Bastein,    Court    Minute-  <^®o<7  ** 
book,  6th  January,  1879,  Pontifex,  J.  chamre.  ** 


INSOLVENT  COURT  (1). 
Ojfficers*  Fees. 


Rs.  ^  p. 


For  filing  petition,   including  entry    of  the  same  in 

the  record  book  ...  ...  ...       10    0 

For  filing  schedule  (or  amended  schedule)  with  estate 

paper  annexed,  and  entering  ...  ...       100 

For  every  other  document  which  requires  to   be   filed       0     8     0 

For  minuting,  in  the  minute-book,  every  rule  and 
proceeding  and  for  every  copy  thereof,  each,  per 
folio  of  90  words  ...  ...  ...       0     6     0 

For  the  drawing  and  fair  copying  of  every  warrant 
to  the  SherifF  to  bring  up  a  prisoner,  or  to  dis- 
charge, release,  or  further  imprison  him,  and  of 
vesting,   interim  and  other  orders,  each  per  folio...       0     5     0 

For  oflSce  copies  of  all   proceedings   or  accounts,  per 

folio  ...  ...  ...  ...       0     5    0 

For  every  certificate  ...  ...  ...       10    0 

For  each  search  in  his  office  in  answer   to   enquiry...       10     0 

(1)  See  Table  of  Fees  to  be  aUowed  to  attomtes  and  note  (1),  post. 
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Rs.     A.     P. 


For  reading  and  marking  every  exhibit  or  other  pro- 
ceedings read  in   Court    ...  ...  ...       0    8    0 

For  each  subpoena  ...  ...  ...       1     0    0 

For  entering  notice  of  opposition  ...  ...       0    8    0 

For  entering  a  case  in  the  list  of  cases  for  each  day's 

hearing  ...  ...  ...  ...       10    0 

For  every  attendance  before  the  Supreme  Court  with 
recoi-ds,  books  or  papers,  from  his  office,  on  cases 
appealed  or  order  ...  ...  ...       3     0    0 

For  affixing  the  seal  ...  ...  ...       10    0 

For  every  attendance  on  the  Court,  or  a  Judge  at 
chambers,  with  papers  from  his  office,  by  order  of 
the  Court,  or  a  Judge,  or  at  the  request  of  any 
party 

For  every  summons  and  every  precept,  each 

For  investigations  of  accounts  and  other  matters 
referred  by  the  Court  and  for  reporting  thereon 
to  the  Court,  for  each  hour  employed  thereon 

Ditto  for  less  than  an  hour... 

For  preparing  every  notice  and  advertisement,    per 

folio,  including  sending  the  same  to  the  Oazette.,.       0     5    0 

For  taking  down  every   examination  of   a  prisoner, 

or  deposition  of  a  witness,  per  folio    ...  ...       050 

For  making  a  fair  copy  thereof  to  be  filed  in  Court 
(besides  parchment),  per  folio  ...  ...       050 

To  any  commissioner  for  taking  any  affidavit  at   the 

gaol  (including  attendance  and  explanation)         ...       8     0    0 

The  Taxing  Offi^cer, 

For  taxing  every  bill  of  costs,  if  the  amount  b^  less 
than  two  hundred  rupees  ...  ... 

If  two  hundred  or  more,  then  for  each  hundred 

For  every  summons 

For  every  certificate  ...  ... 

For  every  oath  administered  and  affidavit  sworn 
before  him     ... 

For  every  office  copy  when  required,  per  folio 
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The  Judges'  Interpreters. 


Rs. 

A. 

p. 

1 

0 

0 

1 

0 

0 

For  translations,  per  folio     ...  ...  •  •  • 

For  calling  on  each  petition  to  be  heard 

For  every  oath  administered  to  the  prisoner  and  the 

witnesses,  each  ...  ...  ...      1    0    0 

The  Sheriff, 

For  bringing  up  each  prisoner  before  the  Court  or  a 

Judge,  or  before  examiner,  or  referree  on  order     ...  2     0  0 
For  every  warrant  to  the  gaoler  to  discharge  a  de- 
fendant          ...                 ...                 ...                 ...1     0  0 

For  filing  all  warrants  and  orders  ...  ...  100 

For  every  seardh  in  his  office  ...  ...  10  0 

For  every  certificate  ...  ...  ...  10  0 

The  Oaoler. 
For  every  certificate  ...  ...  ...       100 

For  attending  with  a  prisoner  before  the  Court  or  a 
Judge,  ov  before  any  officer  to  whom  the  Court 
shall  i:efer  any   m jitter  for  investigation,  on  order      12    0 
For  forms  to  prisoner,  assistance  in  filling  up,  attesta- 
.  tion,  delivery,  &a,  as  in  rule  mentioned  ...     16    0    0 

The  Messenger.  . 

For  every  service  by  the  General  Post    ...  ...  0     2    0 

For  serving  each  notice  in  Calcutta  or  within  five 

miles  thereof ...                ...                ...  ...  0  12    0 

The  Broker; 

For  valuing,  appraising,  and  certifyipg  th^  excepted 

articles,  if  within  five  miles  of  Calcutta  ...     16     0    0 

For  every  additional  mile  he  shall  travel  beyond  that 
»  distance  ...  ..100 


Fees  ioberallotved  to  Attoi^ntes. 

817.     The  fees  to  be  allowed  to  the  attornies  of  this  ^  proceed- 
Court  in  respect  of  proceedings  in  its  several  Jurisdictions  Sm  juriSlc 

Rulee  817  to  820,  taking  effect  from  let  May,  1874.  ^*^""* 
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(except  those  in  appeal  from  other  than  the  Original 
Civil  or  Criminal  Jurisdiction,  and  except  those  to  which 
the  tables  of  fees  which  came  into  effect  on  the  15th  day 
of  May,  1873  (1),  are  applicable,  and  also  except  as 
hereinafter  provided)  shall  be  those  set  forth  in  the  table 
of  fees  annexed  hereto. 

In  proceed-         818.     In   proceedings  in   the   Admiralty   and   Vico- 
Admindty      Admiralty   Jurisdictions,   the   fees  to  be  allowed  to  the 
Admiraitv      attorney  shall  be  those  set  forth   in   the   table  of  fees 
*  made  and  established  by  order  of  his  late  Majesty  l^tng 
William  the  Fourth  in  Council,  in  pursuance  of  the  2nd 
Will.    IV,   cap.    51,  (2)   or  those  set  forth  in  the   table 
annexed  hereto,  according  as  such  proceedings  shall  bd 
regulated  by  the  rules  and  regulations  made  and  ordain- 
ed by  the  said  order  of  his  late  Majesty  King  William 
the  Fourth  in  Council,  or  by  Act  VIII  of  1859. 

Coeteofeia-       819.     Unlcss  the   Court  or  a  Judge  shall  otherwise 
witoi'other.*  Order,  all  expenses  incurred  for  the  examination  of  a  party 
^  c^urtT    to  a  suit,  otherwise  than  in  open  Court,  shall  be  borne 
by  such  party,  whatever  may  be  the  result  of  the  case. 

Examination  This  rule  does  not  apply  to  the  case  of  a  purda-nasheen 
wuheens  ito  8ui^^**>  ^^0  may  have  her  evidence  taken  under  a  Commission 
without  pre.    without  beincf  re(iuired  to  pay  into  Court  the  estimated  costs  of 

payment  of        ,  ,  .       ,«\ 

costs.  the  other  parties  (3). 

Taxing  820.     If  in  the  discretion  of  the  Taxing  Officer  a  fee 

njronmwnd  ^ught  to  be  allowcd  for  any  matter  not  provided  for  in 
allowance  of    ^j^^  anncxcd  table,  or  in  the  table  of  fees  to  be  allowed 

fee  for  any 

^^^l?*L  to  the  Sheriff  and  his  officers,  or  in  the  table  of  fees 
to  be  allowed  to  arbitrators,  commissioners,  clerks,  and 
interpreters,  he  may  refer  the  matter  to  one  of  the  Judges 

(1)  See  rules  793  to  796,  supra, 

(2)  9eepod, 

(3)  Mmifidrobkdi>9»n  BUtcas  v.  ShoBkeebKooiun  Bituxu,  I.  L,  R.,  5  Gal,,  866« 


provided  for. 
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of  the  Court,  stating  what  amount,  in  his  judgment, 
ought  to  be  allowed,  and  by  whom  the  same  ought  to  be 
paid,  and  the  Judge  shall  make  auch  order  thereon  as  to 
the  allowance  of  the  whole  or  any  part  of  the  amount 
proposed  by  the  Taxing  Officer  as  he  sh\ll  think  fit. 

The  Taxing  Officer  having  certified  that  the  attend«ince  of  the  Fee  for  at. 
defendant's   attorney's    principal    clerk  at  Raneegimge,  Putrial,  Jj^^^j^"?^^ 
and   Rewanee   was  necessary  for   the  purpose  of  taking  instruc-  ^^«  iustruc- 
tions  for  certain    affidavits    which   were    successfully    used    in  davit, 
opposing  an  application  for  an  injunction  to  I'estrain   the   defend- 
ant  from   removing  or   otherwise  dealing  with  his  stock-in-trade 
at  those  places,  and    having-recommended     the  allowance,   as 
between  party  and  party,  of  a  fee  of  eight  gold-mohurs  per  diem 
for  three  days,  the   Court,  after  hearing   counsel   far  both   the 
parties, — held,  that  the  reference  was  properly  made  under  this 
rule,  sanctioned  the  allowance,  as  between  party  and  party,  of  the 
amount  proposed  by  the  Taxing  Officer,  and  ordered  the   plaintiff 
to   pay  the  costs  of  the  reference.— Suit  No.  534  of  1878,  Joiha- 
ram  v.  Ramratton,  Court     Minute-book,     March   24th,  1879, 
Broughton,  J. 

As  to  skilled  witnesses,  the  Taxing  Officer  proceeds  according  SkiUed  wit- 
to  the  rules  of  practice  of  the  superior  Courts  in   England.     See  °®***®*' 
note  under  rule  785,  8upra,  and  note  at  p  366,  supra, 

821.  If  on  taxation  of  an  attorney's  bill  of  costs,  a  penalty  when 
sixth  part  be  taxed  oflF,  the  attorney  shall  pay  the  costs  uiul  ux^  * 
of  taxation  :  Provided  that  the  Taxing  Officer  shall  be 
at  liberty  to  certify  specially  any  circumstances  relating 
to  such  bill  or  taxation,  and  the  Court  or  a  Judge 
shall  thereupon  be  at  liberty  to  make  any  such  order  as 
such  Court  or  Judge  may  think  right  respecting  the 
payment  of  the  costs  of  such  taxation. 

The  rule  contained  in  6  and   7   Vict.,  c.   73,  s.  37,  is  similar  6  and  7  Vict, 
to  this,  except  that  it  applies  only  to  taxation   as  between   attor-        * 
ney  and  client. 
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RULBS. 


Taxation. 
Practice  in 
the  High 
Court  of 
Chancery* 


Expediencjr 
of  restricting 
penalty. 


The  practice  in  the  High  Court  of  Chancery  is  as  follows  : — 

When  there  is  an  absolute  direction  for  the  taxation  of  costs 
as  between  party  and  party,  the  costs  of  taxation  are  borne  by 
the  party  chargeable  with  the  costs,  whatever  disallowances 
may  be  made  on  the  taxation. 

When  costs  are  directed  to  be  taxed  "  in  case  the  parties 
differ  about  the  same,"  the  party  claiming  the  costs  is  required 
to  bring  the  bill  of  costs  into  the  Taxing  Office,  and  give  notice 
that  he  has  done  so  to  the  other  party,  who  may,  within  eight 
days,  inspect  and  take  a  copy  of  the  same,  and  may,  at  or 
before  the  expiration  of  the  eight  days,  or  such  further  time  as 
may  be  allowed  by  the  Taxing  Master,  either  agree  to  pay  the 
costs,  or  signify  his  dissent  therefrom,  and  tender  what  he 
considers  a  sufficient  sum.  If  such  tender  be  made  and  refused, 
or  if  no  tender  be  made,  the  costs  are  then  taxed,  and  if  the 
taxed  costs  exceed  the  amount  of  the  tender,  the  costs  of  taxa- 
tion are  borne  by  the  party  claiming  the  costs. — Chan.  Cmis. 
Oi^,,  40,  r.  39. 

In  no  case  is  an  attorney  liable  to  any  penalty  on  a  taxation 
as  between  party  and  party. 

It  is  otherwise  on  a  taxation  as  between  attorney  and  client. 
In  consequence  of  the  confidential  relations  subsisting  between 
an  attorney  and  his  client,  it  is  expected,  on  the  part  of  the 
former,  that  his  bill  of  costs  will  be  so  prepared  that  it  may  be 
accepted  on  trust,  and,  on  the  part  of  the  latter  that,  ordinarily, 
it  will  be  so  accepted.  There  is,  therefore,  an  obvious  propriety 
in  the  rule  under  which,  in  England,  the  question  by  whom  the 
costs  of  taxation  exceptionally  incurred  should  be  borne  in 
such  cases,  is  made  to  depend  upon  the  result  of  the  taxation. 

By  an  old  rule  (1),  the  attornies  of  this  Court  are  required 
to  tax  all  their  bills  once  a  year.  If  the  compulsory  taxafcioa  of 
every  bill  were  enforce^  under  that  rule,  the  principle  which 
in  England  applies  only  to  the  case  of  taxation  as  between 
party  and  party,  would   here  be  applicable    to  every  case  of 

Biile  830,  taking  effect  from  the  Ist  Jantiary,  1869. 
(1)  Rule  775,  supra. 
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taxation,  whether  as  between  party  and  party  or  as  between 
attorney  and  client.  As  however,  the  practice  which  has  ob- 
tained here  for  many  yeare  is  the  same  as  it  is  in  England 
[except  that  here  the  costs  of  taxation  as  between  party  and 
party  ai'e,  under  no  circumstances,  required  to  be  borne  by  the 
party  claiming  the  costs],  it  is  worthy  of  consideration  whether 
the  penalty  imposed  by  this  rule  should  not  be  restricted  in  its 
application  as  it  is  in  England. 

See  note  to  rule  710,  supra. 


GENERAL  FEES. 


SCHEDULE  I. 

Rg.    A.    P. 

defend 

...      2    0    0 

1.  Authority  to  sue  or  defend 

Instructions. 

2.  For  plaint  in  special  actions  when  drawn  by 

counsel    ...  ...  ...  ...     10    0    0 

(If  allowed,  no  fee  for  drawing  to  be  aUowed.) 

3.  For  special  affidavits,  petitions,  claims,  states-of- 

fact         ...  ...  ...     Rs.     5  to     10    0    0. 

(Not  to  be  allowed  for  affidavit  or    affirmation    made    by    the    attorney    or 
his  clerk.) 

Drawing. 

4.  Plaint  in   common   action  of  debt,  as  for  goods 

sold,  or  on  bills-of-exchange         ...  ...     10    0    0 

5.  Plaint  in  special  action  ...  ...     20    0    0 

(Not  to  be  aUowed  if  counaer«  fee  for  drawing  is  aUowed.) 

6.  Affidavits,  petitions,  tabular  statements,  claims, 

states-of-fact,  informations  (as  may  be  allow- 
ed by  the  Taxing  Officer,  exclusive  of  copies 
inserted  therein)       ...  ...     Rs.     5   to    30    0    0 

7.  Security  or  bail  bond  .. .  ...      „      5   to     10    0 
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R«.    A.    P. 


1 

0 

0 

10 

0 

0 

6 

0 

0 

20 

0 

0 

8.  Notice  of  motion,   and  other  necessary  notices, 

except  notice  to  witnesses  (as  may  be   allowed 

by  the  Taxing  Officer)  ...     Rs.     5   to     10    0    0 

9.  Abstract  of  title   to  properties  to  be  sold  by  an 

officer  of  the  Court  other  than  the  Sheriff, 
per  folio  ... 

10.  Conditions  of  sale 

11.  Advertisement 

12.  Answers  to  requisitions  ...     Rs.     5  to 

13.  Observations   for  counsel   to  accompany  brief  of 

proceedings  on  special  application,  or  further 
directions,  or  an  appeal,  if  necessary  (as  may 
be  allowed  by  the  Taxing  Officer)       Rs.     6  to     10     0    0 

14.  Particulars  of  demand  or  of  set-off,  from  Rs.  2-8  to     10     0    0 

Note, — The  fee  for  drawing  a  document  iu  all  cases  ncludes  a  copy,  if   required, 
for  the  use  of  the  attorney  or  for  the  settlement  of  counsel. 

Copies. 

15.  Of  all  documents,  per  folio  ...  ...       0     6    0 

16.  Serving  every   necessary   notice,  summons  to  a 

witness,  or  other  judicial  process  which  may  be 

served  by  an  attorney, 

if  in  Calcutta         ...  ...  ...       2     0    0 

beyond    the    local   limits   (besides  expenses 

actually  incurred),  per  day    ...  ...       500 

Attendance. 

17.  On  presentation  of  plaint  ...  ...     10     0    0 

18.  Receiving;   filing,   or  depositing  any  statement 

or  papei^s,  from  or  in  any  of  the   offices   of  the 

Court      ...  ...  ...  ...       10    0 

19.  Every  attendance  before  the  Court  or  Judge,  or 

any  of  the  officers  of  Court,  not  otherwise 
provided  for  (at  the  discretion  of  the  Taxing 
Officer)    ...  ...  ...    R&2-8to       6     0    0 

20.  Every   application   for    summons   to   witnesses, 

unless   special,  or   for  summons  to  parties  to  a 

suit         ...  ...  .,.  ,..       2     00 
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R8.    A.    P. 

21.  Every  other  application   to  the  Court  or  Judge 

before  or  after  decree,  for  every  attendance  to 
oppose  or  consent  to  the  same,  in  the  discre- 
tion of  the  Taxing  Officer,  having  regai*d  to 
the  nature  of  the  application      ...      Rs.     5  to     10    0    0 

22.  For  every  attendance  on  the  client,  or  the  oppo- 

site party,  at  the  office  of  the  attorney  of 

either  party 

when  a  letter  would  not  suffice  ...       5     0    0 

when  a  letter  would  suffice      ...      Rs.  2  or      3    0    0 

23.  Receiving  and  perusing  every   necessary   letter      2     0    0 

24.  Receiving  service  of  notices,  orders,  &c.  ...       2     0    0 

25.  Attending  client  on  execution  of  security-bond 

at  the  attorney's  office  or  house,  or  at  the 
Court-house  ...  ...  ...       2     8     0 

26.  Attending  Court  upon   the   swearing  of  every 

necessary  affidavit  (including  the  attendance 
upon  the  interpreter  to  have  the  same  ex- 
plained) ...  ...  ...  ...       2    0    0 

27.  All  necessary  attendances,  inspecting  documents, 

books,  and  accounts  before   and  after  decree, 
in  the   Court-house,  or  office  of  the  attorney, 
perhour...  ...  ...  ...       2    8    0 

when  attendance  of  attorney,  or  his  principal 

clerk  is  required,  per  hour  ...  ...     10    0    0 

28.  Searches 

common 

special  ...  ...    Rs.  2-8  to 

29.  Attending  counsel  with  brief  or  instructions    . . . 
3Q,  „  „         paying  additional  fee 

31.  „  „         fixing  time   for  consultation 

32.  When  cause  is  in  the  peremptory  list   for    trial, 

and  before  it  is  called  on,  per  day  ...       2    8    0, 

33.  Attending  Court   to  hear  judgment  delivered, 

when  judgment  is  not  delivered  at  the  end   of 

the  hearing  ...  ...  ...     10    0     0 

84.     Attending  taxation,  per  hour  ...  ....       5    0    0 
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35.  Attending    before    (i)    a    Judge  at  a   hearing 

adjourned  for  the  purpose  of  investigating 
accounts  or  transacting  other  business  analo- 
gous to  that  formerly  transacted  by  the  Mas- 
ter, or  (ii)  before  the  Registrar  or  other  referree, 
on  reference,  per  every  hour        ...  ...     10    0     0 

(//  countd  engagedy  then  half  the  above  rate,) 

36.  Attending  on   local   enquiry  or  commission  to 

examine  parties  or  witnesses  de  bene  esse,  or 
for  partition,  or  before  a  receiver  on  letting 
property,  for  every  hour  or  part  of  an  hour  ...  10  0  0 
If  beyond  i  of  a  mile  from  the  Court-house, 
and  within  the  local  limits  of  Calcutta,  an 
additional  fee  for  going  and  returaing  Bs.  20  to    30    0     0 

37.  (1)  For  every  extra  mile  or  portion  of  a  mile  be- 

yond  the  local  limits  and  within  20  miles,  ad- 
ditional to  cover  travelling  expenses  and   loss 
of  time,  per  mile       ...  ...  ...       5     0     0 

If  exceeding  20  miles,  five  gold-mohurs  per  day, 
or  eight  gold-mohurs  per  day  and  night,  in 
addition  to  all  expenses  incurred. 

Interest. 

38.  Money   properly  paid  or  advanced  out-of-pocket 

for  the  client  for  fees  of  Court,  fees  to  counsel, 
or  stamps,  or  fees  to  the  Sheriff,  interest 
thereon  at  6  per  cent. 


Leiter. 

39.    Of  demand  before  suit 

...       5     0    0 

40.    To  witnesses,  for  each  witness  served 

...       2    0    0 

(Not  to  be  allowed  exoept  after  the  adjournment  of  a  case,  or  when  actually 
necessary.) 

(1).  Item  37  was  introduced  by  a  rule,  dated  20th  September  1864,  passed 
at  the  instance  of  Norman,  Officiating  C.  J.  In  the  margin  of  the  rule  there 
is  the  following  note  by  Campbell,  J.  "  By  this  rule  if  an  attorney  goes  19 
miles  he  gets  Bo*  95,  but  if  he  goes  21  miles  he  gets  Rs.  80." 
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41.  Of  instructions  to  agent  where,  when  a  commis- 

sion has  issued  for  examining  a  witness  abroad, 
it  may  appear  to  the  Taxing  Officer  that  the 
attorney  could  not  reasonably  be  expected  to 
attend     ...  ...  ...  ...       8     0    0 

42.  Every  other  necessary  letter  ...  ...       3    0    0 

Translations. 

43.  All   necessary   translations  made  at  the  office  of 

the  attorney,  per  folio  ...  ...       0    8    0 


SCHEDULE  II. 

Fees  to  be  alloived  to  attornies  with  reference  to  the  im'portance 
and  difficulty  of  (lie  case. 

The  class  under  which  the  case  falls  shall  be  determined  by 
the  Court  or  a  Judge  (1).  If  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Court  or  a  Judge  that  the  fee  ordinarily 
allowed  under  the  headings  10,  14,  and  16  will  not  be  sufficient 
to  indemnify  the  party,  plaintiff  or  defendant,  against  the  costs 
necessarily  incurred  by  him,  and  that  such  fees  ought  to  be 
increased,  it  shall  be  lawful  for  the  Court  or  Judge  to  make 
special  directions  (2),  as  to  the  fees  falling  under  those  heads  as 
may  seem  fit. 

(1)  The  claea  under  which  the  case  falls  is  indicated  by  the  decree. 

(2)  These  directions  ought  to  be  obtained  at  the  hearing  of  the  suit.  When  direc- 
If  applied  for  afterwards,  the  costs  of  the  application  would  probably  have  to  tions  for  in- 
be  borne  by  the  applicant.  .     ereased  fee  to 

Cia«l.     Clou  2.    CUmZ.   \    ^ ''^^^^^ 
Short    Ordinary  InvpiyrtanA 
causes,    oautet,       oau9€8,    1 

Instructions.  * 

Rs.B8.R8. 

1.  To   sue  or  defend      ...  ...     10        25        50 

2.  To  prosecute  or  defend  an  appeal        ...         10        10 

Note, — The  fee  for  instructions  at  the  commencement  of  a  proceeding  in- 
eludes  all  attendances  upon  or  correspondence  with  client  for  completing  the 
instructions,  except  attendances  at  the  client's  request  at  any  place  other  than  the 
attorney's  office  or  house. 
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5. 


CloM  I.    Clou  2.    Class  3. 
Short  Ordinary  Important 
catues*     cautes,     causes. 


For  statement  of  questions  of  law  or 
fact  agreed  on  under  s.  328  of 
Act  VIII  of  1859(1)  when  drawn 
by    counsel 

For  written  statement,  when  drawn 
by  counsel 

For  interrogatories  when  drawn  by 
counsel  ... 


Rs. 


Rs. 


15 

20 

16 

20 

5 

8 

Drawing. 

6.  Statement  of  questions  of  law  or 

fact    agreed    on    under  s.    328 
of  Act  VIII  of  1859  (1),  at  the  . 
discretion  of  the  Taxing  OflBcer 

7.  Written  statements,  at  the  discre- 

tion of  the  Taxing  OflBcer 

8.  Petition  of   appeal 

9.  InteiTOgatories  for  the  examination 

of   witnesses 


15 


to 


30 
25 


10 


30 

to 
50 
50 

16 


Note. — Items  6,  7,  8,  and  9  are  not  to  be  allowed  if  counBeVs  fee  for  drawing  is 
allowed. 


10.     Brief  for  trial 

10 

25 

50 

11.     Bill   of    costs 

5 

10 

25 

Conference. 

12.    Conference      with    counsel    (not 

more  than  one  to  be  allowed) 


10        10 


Note. — When  tio  fee  is  paid   to  counsel  on  a  conference,   no  charge   can   be 
allowed  to  the  attorney  for  his  attendance  (2). 


Co^SULTATIO^iT, 


13.     GJonsultation 


10        10 


Note. — Not  more  than  one  in  class  2  or  two  in  class   3  in  the  Court  of    first 
instance,  and  not  more  than  one  on  appeal. 

(1)  See  Act  X  of  1877,  s.  527.  (2)  Re  OcUlin,  18  Bea.,  516. 
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Perusals. 


CloM  1.     Chm  2.  Class  3. 

ShoH    Ordinary  Important 

catises,     causes,  causes, 

Rs.  Ra.  Rs. 


14    Perusing  papers  at  the  discretion  of 

the  Taxing  OflScer,  not  exceeding     ...         50         75 

15.  Perusing  accounts  for  investigation, 

half  the  fee  allowed,  or  which  it 
would  be  proper  to  allow,  for  the 
preparation  thereof. 

Collecting  Evidence. 

16.  Collecting    and     taking  down   evi- 

dence,    at   the   discretion   of    the 

Taxing  OflBcer,  not  exceeding 30        70 

Attendance. 

17.  During  the  hearing  on  settlement  of 

issues,  or  final  disposal,  or  further 

directions,  each   day  ...     10        25         50 

18.  During  the  hearing  of  an   appeal 25         50 

Note. — The  fees  mentioned  in  schedules  i  and  ii  are  the  rates  to  be  allowed 
upon  taxation  as  between  attorney  and  client,  or  between  party  and  party,  but 
it  will  be  for  the  Taxing  Officer  in  every  case  to  decide  whether  the  particular 
business  charged  for,  or  monies  advanced,  are  to  be  allowed  as  between  party 
and  party,  or  between  attorney  and  client. 


SCHEDULE  III. 


Costs  which  onay  he  allowed  as  between  attorney  and  client,  but 
which  are  not  to  be  aUoived  upon  taxation  as  between  party 
and  party f  except  as  provided  in  the  note  at  the  end  of  this 
schedtde. 

Rs.    A.    p. 

1.  Conference  with  counsel  before  appeal,  if  sanc- 

tioned or  directed  by  the  client  ...  ...     10    0    0 

2.  Other  conferences   with  counsel  not  allowed  as 

party  and  party  costs  if  such   conference   be 
sanctioned  or  directed  by  the  client  ...       5     00 

Noie.-^Wheix  Xio  fee  is  p^  to  counsel  on  a  conference,   no  charge  can  be 
allowed  to  the  attorney  for  his  attendance, 
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R8.    A.    P. 


3.  Expenses  of   the    attorney   incurred    with   the 

sanction  of  the  client  in  collecting  and  taking 
down  the  evidence  and  defraying  the  expense 
of  witnesses,  other  than  hereinbefore  provided 
for,  as  may  be  allowed  by  the  Taxing  OflScer. 

4.  Every  attendance  by  an  attorney   in   person,  or 

his  principal  clerk,  on  a  purdah  woman,  or  on 
clients  unable  to  attend  Court  or  at  the  attor- 
'ney*s  office,  to  obtain  their  signatures  to  the 
verification  to  plaints,  statements,  claims,  and 
all  other  proceedings  required  to  be  verified, 
and  to  get  affidavits  or  affirmations  sworn  or 
affirmed  under  commission,  if  within  Calcutta  20  0  0 
Ditto,  ditto,  if  by  an  inferior  clerk  ...       5     0    0 

6.  Every  other  attendance  by  an  attorney  in  per- 
son, or  principal  clerk,  at  any  place,  other 
than  the  Court-house  or  the  attorney's  office 
or  house,  at  the  request  of  the  client,  if  with- 
in Calcutta,  from  Rs.  10  to  20  0  0 
Ditto,  ditto    if  by  an  inferior  clerk  ...       5     0    0 

6.  For  every  attendance  beyond  the  local  limits 
under  either  of  the  last  two  preceding  clauses, 
the  like  fees  as  in  schedule  1,  clause  37. 

NoU  (1). — ^The  attendances  under  c1.  4  of  this  schedule  may  be  allowed 
as  between  party  and  party,  or  as  between  attorney  and  client,  at  the  discretioD 
of  the  Taxing  Officer. 

NoU  (2). — When  an  attendance  at  any  place,  other  than  the  Court-house  or 
the  attorney's  office  or  house,  has  saved  a  necessary  attendance  at  the  attorney's 
office,  the  fee  for  an  attendance  at  the  office  may,  at  the  discretion  of  the  Taxing 
Officer,  be  allowed  as  between  party  and  party,  and  the  difference  between  such 
fee  and  the  fee  fixed  by  this  schedule  may  be  allowed  as  between  attorney  aod 
client 


VICE-ADMIRALTY  (1). 

By  the  Marshall.  £    s.  d. 

For  arresting  a  vessel,  goods  or  person    ...  ...       110 

For  keeping  possession  of  a  vessel  and  cargo  jointly 
or  either  of  them  singly,  when  the  same  are  not 
under  the  responsible  charge  and  custody  of  the 
officers  of  the  Customs,  for  each  day  in  which  they 
remain  in  the  Marshall's  charge  ...  ...       0    6    0 

(1)  See  rule  818,  supra. 
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For  enquiring  into,  and  certifying,  the  sufficiency  of 
persons  proposed  as  sureties  in  any  suit,  for  each... 

For  release  of  a  vessel,  goods,  or  person  from  arrest... 

For  executing  every  monition,  or  decree  for  answers 
of  a  party,  or  compulsory  or  other  instniment  not 
specified.         ...  ...  ...  ...      0  10    0 

For  every  default,   or  decree    pronouncing  for  the 

interest  of  a  party  proceeding  in  p<Bnam  ...       0     7     6 

For  every  attendance  in  Court,  when   a   sentence  or 

interlocutory  decree  is  pronounced      ...  ...       0  13     4 

For  executing  every  decree  or  commission  of  appraise- 

•  ment,  exclusive  of  the  appraiser's  fees,  but  including 
the  making  of  the  inventory,  if  the  value  should 
not  exceed  £500  sterling  .. .  ...  ...       1  13     4 

For   the  like   duty,   when   the   value   exceeds   £500 

sterling  ...  ...  ...  ...       2     6     8 

For  executing  every  decree  or  commission  of  sale  of 
ship  or  goods  by  public  auction  when  the  gross 
proceeds  are  under  £200  sterling         ...  ...       200 

And  on  every  additional  £100  sterling    ...  ...       1     0    Q 

On  attending  the  execution  of  a  decree  or  commission 
of  unlivery  of  cargo  (when  not  done  for  the  pur- 
pose of  sale),  per  day        ...  ...  ...       220 

For  taking  a  person  in  execution  after  sentence,  if 
the  sum  due  from  such  person  does  not  exceed  £20 
sterling  ...  ...  ...  ...       10    0 

For  the  like  duty,  when  the  sum   is  above   £20  and 

under  £50  sterling  ...  ...  ...       200 

For  the  like  duty,  when  the  sum   is  above   £50   and 

under  £100  sterling,   for  every  pound  sterling  due      0     10 

An  on  every  additional  pound  sterling  after  the  first 

£100  ...  ...  ...       0    0    6 

iVote. —SbouM  it  be  neceffsarj  for  the  Marshall  to  go  any  distance  to  execute 
any  of  the  above  duties,  there  shall  be  paid  to  him  for  loss  of  time  and  trayelling 
expenses  in  addition  to  the  prece<Ung  fees,  the  following  :— 

If  the  distance  exceed  two,  and  be  under   four   miles      110 
If  above  four,  and  under  eight  miles       ...  ...       2     2     0 

If  the  distance  be  still  greater,  the  allowance  to  be 
reasonably  increased. 

49 
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38d  niriiss. 

By  the  Advocates. 

It  is  not  easy  to  lay  down  any  precise  rules  respecting  fees  to 
counsel,  inasmuch  as  the  amount  must  depend  upon  the  circum- 
stances of  each  particular  case  with  refei'ence  to  its  length, 
importance,  and  difficulty. 

In  all  undefended  cases,  and  in  matters  of  no  great  difficulty, 
one  counsel  ought  to  be  considered  sufficient. 

Subject  to  these  observations,  the  following  suggestions  are 
made^  for  the  guidance  of  the  proctor  in  feeing  counsel  upon 
matters  which  moat  frequently  occur  in  the  progress  of  a  suit : — 

Retaining  fee  to  an  advocate  ...  ...       2     2     0 

For  perusing,  settling,  and  signing  information  or 
libel  claim  and  affidavit,  act  on  petition,  responsive, 
plea  (or  replication)  to  libel  or  information,  or  act  on 
petition,  according  to  the  length  or  difficulty,  £2-2-0  to  5     5     0 

For  perusing,  settling,  and  signing  interrogatories, 
answers,  &c.,  when  the  same  do  not  exceed  twelve 
folios  in  length  ...  ...  ...       1     1     0 

For  every  additional  ten  folios,  to  the  extent  of  sixty       110 

Note, — It  should  be  understood  that  in  preparing  interrogatories  for  the  crom- 
examination  of  witnefwes,  they  are  not  to  be  drawn  separately  for  each  witness 
to  whom  the  saine  are  to  be  admmifttered,  but  that  when  practicable  (as  in  most 
instances  will  be  the  case)  one  set  of  interrogatories  should  be  prepared  generally 
applicable  to  all  the  witnesses. 

For  a  consultation  in  any  intermediate  stage  of  the 
proceedings  should  a  necessity  arise  to  I'esort  to 
counsel  for  advice ;  but  this  ought  not  too  frequently 
to  occur,  and  only  in  cases  of  difficulty   ...     £2-2-0  or  3     3    0 

For  any  motion  necessarily  made  by  counsel  before 

the  Judge  in  the  progress  of  a  cause       ...     £2-2-0  or  3     3     0 

The  fee  for  the  final  hearing  must  depend  upon  the 
length  of  the  evidence  and  the  importance  and 
difficulties  of  the  cause ;  but  in  cases  of  no  great 
intricacy,  the  fee  should  be  from  four  to  six  guineas, 
and  not  exceed  the  latter  sum,  unless  where  the 
proceedings  are  voluminous  or  unusually  important 
or  difficult      ...  ,..  ...         jf4-*-0to6     6     0 
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By  (lie  Proctors. 

£  8.    (L 
Retaining  fee     ...  ...  ...  ...   *  0  10    0 

For  attending  before  the  Judge  or  Judge  surrogate 

either  in  Court  or  chambers  ...  ..,       0  10    0 

On   extracting  any   warrant,   monition,    commission, 

writ  or  other  instrument  ...  ...  ...      0  10    0 

Drawing  libel,  information,  plea,  claim,  aflBdavit,  act 

on  petition,  interrogatories,  answers,  or  any  other 

proceeding  whatever  not  herein  specified,  for  everj' 

folio  ...  ...  ...  ...      0    2    0 

Fair  copying  or  engrossing,  for  every  folio  ..,       0     1     0 

For  consultation  with  party  for  the  purpose  of  taking 

instructions  for  the  libel,  information,  plea,  act  on 

petition,  or    for    any    other    important    purpose, 

during  the  dependence  of  a  suit         ...  ...      0  13    4 

For  consultation  with  counsel,  if  any  such  should  be 

found  requisite,  preparatory  to  the  final  hearing  of 

a  cause,  or  otherwise         ...  .:..  ...       X     1     Q 

For  attendance  on  counsel  to  fee  him.  to  peruse,  settle, 

and  sign  any  information,  libel,  replication  or  other 

plea,  claim^  affidavit,    act  on    petition,    answers, 

interrogatories,  or  other  matter,  or  upon  any  other 

occasion  that  may  arise  on  delivering  papers  and 

feeing  counsel  ...  ...  ...      0  13    4 

N(M» — Oare  should  be  taken  not  to  increase  the  number  of  attendanoes  or 
consultations  with  counsel,  which  ought  only  to  be  resorted  to  when  absolutely 
necessary. 

For  any  necessary  attendance  on  the  Registrar,  or  on 

the  adveree  proctor,  during  the  progress  of  a  cause, 

to  adjust  any  incidental  point  in  the  suit,  or  on  the 

Marshall,  to  instruct  him  as  to  the  service  of  auy 

instrument,  reporting,  bail,  &c.  ...  ...       0     7     6 

Ou  all  office  copies  of  depositions,  &a,  obtained  from 

the  Registrar^  one-third  of  the  actual  sum  paid  at 

the  registry  is  to  be  added  for  trouble  of  collating 

and  extracting  the  same. 
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0     6 

8 

0    3 

4 

0  13 

4 

1     1 

0 

or 

2     2 

0 

RULES 

£    8.  d. 

For  perusing  and  considering  any  papei-s,  exhibits,  or 

'  documents  furnished,  or  introduced  into  a  cause  by 
the  adverse  party,  or  furnished  by  a  party  to  his 
own  proctor,  for  the  purpose  of  being  brought  for- 
ward as  evidence  in  the  suit,  if  not  exceeding 
twelve  folios  ... 

Por  every  additional  twelve  folios 

For  attending  informations  on  the  final  hearing  of 
a  cause  when  it  occupies  only  a  short  time, 
ISs,  4(i. :  if  a  few  hours,  £2  1«. ;  if  a  whole 
day,  £2  2^. 

Note, — Proceeding*  for  the  forfeiture  of  slaves,  ships,  or  goods  and  for  the 
recovery  of  penalties  consequent  thereon,  have  in  some  instances  been  carried 
on  by  two  separate  suits  ;  one  for  the  condemnation  of  the  property,  and  the 
other  for  the  penalties.  This  mode  of  proceeding  should  be  discontinued,  one 
suit  being  only  necessary  to  accomplish  both  objects. 

•'  Undefended  prosecutions  for  breach  of  the  Acts  for  the  aboli- 
tion of  the  slave  trade. 

In  all  such  prosecutions  earned  on  under  one  monition  where 
no  party  appears  to  defend. 
To  the  Judge    ...  ...  ...  ...       2     2    0 

To  the  Registrar,  including  a  copy  of  the   interlocu- 
tory decree  or  sentence     ... 
To  the  proctor  ... 

To  the  advocate...  ...  

To  the  Marshall... 


3 

3 

0 

4 

4 

0 

2 

2 

0 

1 

1 

0 

£  12   12    0 


INSOLVENT  COURT  (1). 
Fees  to  he  allowed  to  Attatmies. 

(See  Officers  fees,  mptxty  p.  371.) 

lis.    A.    P. 

Attendance  in  prison,  taking  instructions  for  petition       6    9    0 
Notice  to  Sheriff  and  service  ...  ...       2    0    0 

(1)  Although  the  rules  of  the  Insolvent  Court  have  been  omitted  from  this 
collection,  it  has  been  considered  desirable  that  the  tables  of  fees  of  that  Court 
should  be  re»published  vdih  the  various  tables  applicable  to  the  sevwal  juris* 
dictions  of  the  High  Court.  And,  for  the  sake  of  convenient  reference,  it  ha« 
also  been  considered  desirable  to  add  to  this  note  the  two  foUowing  rules  of 
the  Insolvent  Court  relating  to  fees. 


Digitized  by 


Google 


3 

0 

0 

2 

0 

0 

1 

0 

0 

3 

5 

0 

6 

9 

0 

0 

9 

0 

0 

5 

0 

0 

5 

0 

5 

0 

0 

2 

7 

0 

ORIQINAL  StDB.  339 

Ra.    A.    P. 

Drawing  and  engrossing  petition 

Preparing  and  attesting  estate  papers,  each 

If  second  pa^e  written,  additional  ...  ... 

Attending  to  lodge  or  file  petition  with  accompany- 
ing documents 

Attendances  in  prison^  taking  instructions  for  schedule 

Drawing  schedule,  per  folio  of  90  words 

When  the  number  of  debtors  exceed  20,  then  for  the 
excess  above  20,  per  folio  only  5  annas,  viz.y  two 
words  to  be  computed  as  one  ...  ...       0     5     0 

Engrossing  schedule  and  estate  paper,  and  duplicate 
thereof,  per  fol  io 

Fair  copy  for  prisoner,  if  required,  per  folio 

General  balance  sheet,  common  case 

Ditto,  per  additional  sh^t    ... 

Drawing  and  engiossing  petition  and  affidavit  for 
leave  to  file  petition  or  schedule  (time  being  pass- 
ed) on  printed  form,  common  case       ...  ...       4     0     0 

Drawing  and  engrossing,  if  another  half  sheet  is 
necessary  ^or  the  debtor  and  creditor  account,  ad- 
ditional ...  ...  ...  ...       17    0 

All  attendai^ces  relating  to  any  application  to  the 
Court         .     ...  ...  ...  ...       6    9     0 

That  the  attorney  of  every  prisoner,  or  other  person,  applying  for  relief  under  Taxation  of 
the  Act  of  Parliament,  shall  cauAe  his  bill  to  be  taxed  by  the  Taxing  Officer,  *' 
and  delivere<l  with  the  allocatur  thereon  to  such  prisoner,  or  other  person, 
applying  for  relief,  one  week  -at  least  Ijefore  the  hearing  of  his  or  her  petition  ; 
and  the  attorney,  in  all  cases,  on  the  taxation  of  his  bill  of  costs,  shall 
produce  and  leave  with  the  Taxing  Officer  an  affidavit,  proving  the  pay- 
D^ent  of  all  sums  of  money  charged  in  the  same  as  paid  out-of-pocket,  and  the 
truth  of  each  and  every  other  charge  for  any  proceeding,  or  attendance,  or 
letters,  charged  thereon,  and  that  the  same  was  actually  neoeesary  to  the  pri' 
soner's  discharge — Millet  and  Clarke,  110. 

That  no  officer  of  the    Insolvent  Court,  nor  any  attorney  practising  therein,  No  officer  of 
shall,  upon  any  pretence,   or  for  any  reason  whatsoever,  demand  or  receive  any  Court  or  at- 
other  fee   than   that  established   by   the  subsisting  table  of  fees,   or  allowed  by  ceive  other 
apecial  order  ;  and   whenever    anything    shall    be  required   to  be  done  by   any  fee  than 
officer  or  attorney  for  which  no  fee  shall  have  been  before  provided  or  establish*  those  spec!- 
ed,  such  officer  or  attorney   shall   bring   the   same   to  the  notice  of  the  Supreme  "®"  *"  table, 
C-V)urt,  by   petition,   in   such   manner  that  a  written   rule  or  order  tuay  be  made 
Pespeeting  the  same — Millet  and  Clarke,  116. 
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Ra.  A.     p. 


6 

9 

0 

3 

5 

0 

3 

5 

0 

3 

5 

0 

Attending  at  prison  reading  over  and  attesting  sche- 
dule and  estate  paper 
Attending  to  file   schedule  and  for  order  for  hearing 
Attending  insolvent  for  his  books,  &a,  indorsing  the 

same,  and  lodging  them  at  the  office  ... 
Attendance  to  insert  advertisement 
Copies  of  order  to  serve  or  annex,  and  examining,  in- 
cluding letters  for  service  by  the  post,  and  attend- 
ing at  the  Post  Office  to  put  in  the  same,  each      ...       0    5     0 
Attending  Messenger  to  deliver  order,  copies  for  ser- 
vice and  lists,  and  for  their  return...  ...       3     5     0 

For  all  lists  delivered  to  Messenger,  in  each  case       ...       1     7     0 
Ditto  in  respect  of  each  notice  specified  in  such   lists, 

additional       ...  ...  ...  ...       0     2     0 

Searching  with  the  Sheriff  for  detainers  ...       2     7     0 

Searching  for  notice  of  opposition  ...  ...       2     7     0 

Attending  Court  on  days  of  hearing       ...  ...       6     9© 

Attending  for  order  of  adjudication  and    delivering 

the  same  to  the  insolvent...  ..  ...       2     7     0 

Drawing  and  engrossing  affidavits  of  service  of  rules, 

per  folio  ...  ...  ...  ...       0     5     0 

I^tto  other  affidavits  than  above-mentioned,  per   folio      0    9     0 
Taking  instructions  for  special  affidavits. . .  ...       350 

Taking  instructions  for  brief  for  insolvent  ...       35     0 

Instructing  counsel  on  motion  ...  ...       5    0     0 

Drawing  brief  for  insolvent,  per  sheet  of  10  folios    ..,       3     5     0 
For  copying  ditto,  per  sheet  of  10  folios...  ...       2     7     0 

Attending  counsel.  Court  on  motion,  and  other  neces- 
sary attendances,  not  otherwise  mentioned  ...       3     5     0 
Copy  and  sei*vice  of  rules  within  Calcutta  ...       3    0     0 
Writing  and  sending  letters,  when  absolutely  necesary       2     7     0 
Drawing  advertisements       ...                 ...  ...       270 

Pair  copy  ditto  for  printer    ...  ...  ...       100 

Bills  of  costs,  with  copies  and  getting  the  same   taxed 
with   affidavit  and  all   expenses   and   attendances 
thereon,but  not  including  the  officer's  fee,  in  each  case       5     0     0 
Ditto  on  further  taxation  after  hearing   ...  ...       1     7     0 

Lettei-s,  messages,  stationery,  &c.,  not  otherwise  charged      2    0     0 


Digitized  by 


Google 


ORIGINAL  SIDE, 


391 


Fees  chargeable  hy  the  High  Court  in  its  Onginal  Jwisdic- 

tion  under  the  Court  Fees  Act,  1870. 

Schedule  I. 


11. 


Probate  of  a  will  or  lettere 
of  administration  with  or 
without  will  annexed. 


If  the  amount  or' 
value  of  the  proper- 
ty   in     respect      of 


Two  per  centum 


which     the    probate  \  on  such  amount 


or  letters  *  *  shall 
be  grauteil  exceeds 
1,000  rupees. 


or  value  (1)< 


7. 

12. 
14. 

16. 
20. 


21. 


Schedule  II. 

Undertaking  under  a  49  of  the   Indian   Divorce 

Act 
Caveat 
Petition  in  a  suit  under  the  Native  Converts' 

Marriage  Dissolution  Act,  1866   ... 
Adrainistration-bond  (2) 
Every   petition   under  the  Indian  Divorce  Act, 

except  petitions  under  s.  44   of  the   same   Act, 

and    every    memorandum    of    appeal     under 

s.  55  of  the  same  Act 
Plaint  or  memorandum    of    appeal    under   the 

Parsee  Marriage  and  Divorce  Act,  1865 


Rs.     A.     p. 


0 

8 

0 

5 

0 

0 

5 

0 

0 

8 

0 

0 

20    0    0 


20    0    0 


Financial  Notification  No.  106, 21st  April,  1870. 
Under  the  provisions  of  s.  26  of  the  Court  Fees  Act,  Court  feee 
VII  of  1870,  the  Governor  General  in  Council  directs  that  aXsive  ^ 
the  fees  referred  to  in  s.   3  of  the  above-mentioned  Act '  "*^ 

(1)  IVobate    duty    is  payable    in    respect    of  the    interest    which  has  accrued  Probate  duty 
between  the  time  of  the  death  of  the  deceased  and  the  mrant  of  administration  ;  ^^  interest 
Attomey-Qmeral    v.    PaHington,    I    Hurlt.    and  Colt,    457  ;    affirmed    in    error»  J^^  *^*^ 
3  Hurlt.  and  Colt.,  193.    See  Financial  Resolutions   Nos.    2004,  2025,  2504,  and 

2623,  po$t.    See  also  notes  of  cases  relating    to  the  ad  valorem  fee  payable  under 
cl.  11,  Ap.  (V). 

(2)  An  administration -bond  is  chargeable  with  duty   under  the  Stamp  Act,  in  Farthet'  fee 
addition  to  the  fee  prescribed  by  the  Court  Fees  Act.    See  Act  I  of  1879,  sch.  i,  on  adminis- 
article  2^    repealed  by  s.  18  (1)  of  Act  VI  of  1889.  The  duty  on  an  administration- *™^**^""^°^ 
bond  is   now  charged  under  the  Stamp  Act  I    of    1879,   schedule   1,  article  ^ 
mjbfltitttted  by  Act  VI  of  1889. 
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RULES, 


may  be  denoted  by  adhesive  stamps  of  the  same  kind  as 
liitherto  have  been  in  use  in  the  Courts  therein  men- 
ixoneA.-'Gazette  of  India,  Part  I,  p.  267,  23rd  April,  1 870. 


StampB  of 
the  valued 
specified  to  be 
supplied. 


Provision 
for  sale  of 
stamps. 


Rules  of  the  Local  Governmeiit ,  under  s.  27  of  the  Court 
Fees  Actyl870jfor  regulating  the  suj^ply^d-c,, of  Stamps, 
dated  9th  May,  1870. 

The  following  rules  for  regulating  the  supply,  number, 
and  keeping  accounts  of  stamps  to  be  used  in  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal  in  the 
exercise  of  original  jurisdiction,  under  s.  3  of  the  Court 
Fees  Act,  1870,  are  made  by  the  Lieutenant-Governor  of 
Bengal,  with  the  concurrence  of  the  Chief  Justice  of  the 
said  High  Court  of  Judicature,  and  are  published  for 
general  information,  as  provided  by  s.  27  of  the  Court 
Fees  Act,  1870, 

1.  Stamps  of  the  values  noted  in  the  margin  being 
required  for  the  purposes  of  the  Court 
shall  be  supplied  by  the. Collector  of 
Calcutta  in  the  same  manner  as  all 
other  stamps,  either  from  his  office 
direct,  or  through  thelicensed  vendors; 
the  Collector  indenting  on  the  Super- 
intendent of  Stamps,  in  whose  charge 

the  reserve  stock  of  such  stamps  shall  be  kept. 

2.  Until  the  Courts  and  offices  are  brought  into  one 
building,  two  Government  stamp    vendors   shall   be   in 

^attendance,  one  at  the  Courts' office,  and  the  other  at  the 
place  at  which  the  sittings  of  the  Courts  of  original 
jurisdiction  shall  be  held. 


Rs.  As. 

Rs.As. 

Rs.As. 

0      1 

2    0 

10    0 

0      2 

8    0 

20    0 

0      8 

4    0 

25    0 

0  ,    4 

5    0 

30    0 

0      6 

6    0 

40    0 

0      8 

7    0 

50     0 

0     12 

8    0 

100    0 

1       0 

9    0 

1 
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3.  The  stamp  affixed  to  a  document  shall  be  of  an  Number  oi 
amount  corresponding,  as  nearly  as  practicable,  with  the 
amount  of  the  stamp  which  such  document  requires,  in 
order  that  no  greater  number  of  stamps  may  be  affixed 

to  any  document  than  is  actually  necessary. 

4.  A  register  shall  be  kept  in  each  cause  or  matter,  in  Register  to  b^ 
which  shall  be  entered  the  name  of  the  cause  or  matter 

and  the  description  of  every  document  or  other  matter 
in  respect  of  which  any  fee  is  paid  by  stamp  or  stamps 
and  the  value  of  the  stamp  or  stamps  used,  and  the  name 
of  the  attorney  or  firm  or  person  by  whom  stamps  were 
produced. 


Rules  for  the  use  of  Stamps  when  the  fee  is  payable  hy 

Government. 

5.  Stamps   with   the   word  **  service "  shall  be  made  Serrioe 
available  for  the  payment  of  the  fees  of  the  Court  which 

are  now  paid  by  the  Government  solicitor,  or  drawn  in  the 
contingent  bill  of  the  Court. 

6.  Service  stamps  shall  be  used  in  all  cases  in  which  when  to  be 
the  fee  is  payable  by  Government,  and  shall  be  affixed 

by  the  examiner  of  stamps  or  his  assistants. 

7.  Service  stamps  shall  be  entered  in  the  daily  register  to  be  entered 
under  the  head  "  service,"  "  solicitor  to  Government,"  or  unSwa^ 

"  crown  office  "  respectively,  instead  of  the  name  of  the  JSla*** 
attorney  in  the  cause,  and  shall  be  posted  up  accordingly. 

8.  Officers  of  the  High  Court,  requiring  such  stamps,  Mode  of 
will  purchase  the  number  required,  paying  for  the  same  SbtSo*"* 
in  cash,  and  will  draw  the  amount  in  the  contingent  bill.  '^^^^^ 
A  receipt  for  the  amount,  to  be  given  by  the  Collector  of 
Stamps,  will  serve  as  a  voucher  for  the  charge  to  be  made 

in  the  contingent  bill. 
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Ax)ooant  of 
servioe 


9.     The  officers  who  shall  obtai|[x  service  stamps  shfJl, 
stamps  to  b«  at  the  commencement  of  each  month,  file  with  theTaxiofif 

rendered  to  '  -^ 

and  checked    Officer  a  statement,  showing:  the  amount   used,  and  the 

by  Taxing  ^  >  &  • 

Officer.  balance  in  hand.     And  it  shall  be  the  duty  of  the  Taxing 

Officer  to  check  every  such  statement  by  comparison  witt 
the  ledger  account. — Calcutta  Gazette,  11th  May,  1870, 
p.  1073, 


Stamps  of 
the  values 
specified 
added  to  list 
of  stamps. 


Renewal  of 
stamps. 


Notification,  12th  September j  1870. 
Stamps  of  the  values  specified  in  the  margin'*''  are  added 
to  the  list  of  stamps  given  in  the  margin 

*  Rs.     200  A     o  o 

„     500  of  the  rules  published  at  p.  1073  of 

the  Calcutta  Gazette  of  the  1  Ifch  May, 

1S70.— Calcutta  Gazette,  14th  September,  1870,  p.  1658. 


Notification,  SOth  March,  1874. 

In  exercise  of  the  powers  vested  in  the  Local  Govern- 
ment by  s.  27  of  the  Court  Fees  Act,  Vlt  of  1870, 
the  Lieutenant-Governor  is  pleased,  with  the  concurrence 
of  the  Chief  Justice  of  the  High  Court  of  Calcutta,  to 
make  the  following  rule  for  regulating  the  renewal  of 
damaged  or  spoiled  stamps  used  under  s.  3  of  the  Ao( 
in  the  said  High  Court. 

The  Taxing  Officer  mentioned  in  s.  5  of  the  Court 
Fees  Act,  VII  of  1870,  shall,  in  th^  exercise  of  }^\si  (^t 
cretion,  be  competent  to  issue  a  certificate  for  ^e  rei^^w^, 
free  of  charge,  of  the  stamp  or  stamps  on  any  d|of^^\nept^ 
in  cases  when  the  re-writing  of  such  documents  has, 
through  inadvertence  or  accident,  been^^  in  nis  opinion, 
rendered  necessary  ;  or  where,  after  a  document  has  been 
duly  stamped,  and  the  stamps  cancelled,  it  is  found  that 
the  reason  for  presenting  it  to,  or  filing  it  in,  the  Court 
^las  ceased  to  exist.     Such  certificate  shall  be  st^flScient 
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autnoriiy  to  the  Collector  to  issue  to  the  holder  of  the 
eerti^cate  other  stamps  of  the  value  specified  in  the  certi- 
^cate,  on  delivery  of  the  stamps  which  have  been  rendered 
useless. — Calcutta  Gazette,  1st  April,  1874,  Part  I,  p.  650. 

In  a  case  in  which  an  application  was  made  under  a  mistake  Certificate 
as  to  facts  and  then  abandoned,  the  Taxing  Officer  refiised  to  ^^^^^ 
issue  a  certificate  for  the  renewal  of  stamps,  on  the  ground  that 
the  case  did  n6t  come  within  the  rule.    In  the  goods  of  Oeorge 
OUbert,  2nd  December,  1878, 


Financial  Notification,  No.  2004,  14th  July,  1871. 

In  the  exercise  of  the  power  vested  in  him  by  s.  35  of  RemiaMon  of 
the  Court  Fees  Act,   1870,  the  Governor  General  iso^proutw 
pleased  to  remit,  in  the  whole  of  British  India,  the  fees  Nation,  in 
chargeable  under  Sched.    I,   art,    1 1   of  the   said   Act,  S^^proper- 
hi  respect  of  probates  of  wills  or  letters  of  administra-  *^* 
tldn  itt  so  far  as  such  wills  or  letters  of  administration 
relate  td  property  which  a  deceased  person  was  possessed 
of  or  entitled  to,  not  beneficially,  but  as  a  trustee  for  any 
otheb  person  or  persons. 

Provided  that  this  remission  shall  not  extend  to  cases  Ptotmo. 
in  which  a  trustee  has  the  power  of  appointing  or  other- 
wise eoAferriiig  a  beneficial  interest  in  the  said  property. — 
G^«eWe  of  India,  15th  July,  1871,  Part  I,  p.  525  (1). 


Flii&rtctal  Notification,  No.  2025,  15th  August,  1872. 

I^m  ft.  B.  CHApifAN,  fisQ.,  Secretary  to  the  Government  of  India, 
to  the  XJhie{  Secretary  to  the  Government  of  Bombay. 

I  HTh  directed  to  acknowledge  the  receipt  of  your  letter 
M  '^^-^'21  A.  R.,  dated  1st  July,  1872. 

2.  It  appears  that  the  Government  of  Bombay  has 
sanctioned  the  refund  of  the  excess  stamp-duty  paid  on 
Ietteft{  of  administration  of  an  estate,  the  assets  of  which 

(1)  See  8. 19D,  added  to  the  Court  Fees  Act  by  s.  6  of  Act  XIII  of  1875. 
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Refund  of 
■tamp-dttty 
paid  in 


Refund  of 
etamp-duty 
as  to  assets 
applied  in 
pAytnent  of 
debts. 


were  subsequently  proved  to  be  less  than  they  had  been 
estimated  to  be  at  the  time  duty  was  paid,  and  it  is  sug- 
gested that  as  the  Court  Fees  Act,  1870,  does  not 
authorize  the  grant  of  refunds  of  stamp-duty  under 
such  circumstances,  provision  might  be  made  by  law  to 
meet  similar  cases  in  future. 

8.  In  reply  1  am  to  say  that  the  Governor  General  in 
Council  confirms  the  sanction  accoi-ded  by  the  Local  Gov- 
ernment to  the  refund  of  the  excess  duty  paid,  but  that 
His  Excellency  in  Council  does  not  consider  it  expedient 
to  legislate  on  this  point  at  present.  The  suggestion  of 
the  Bombay  Government  will,  however,  be  borne  in  mind 
whenever  the  law  is  revised. 

4.  In  the  meantime  the  Local  Governments  may  sanc- 
tion refunds  of  stamp-duty  when  the  estimate  of  the 
assets  of  an  estate  is  shown  to  have  exceeded  the  amount 
on  which  the  Act  says  that  duty  shall  be  paid,  viz.^  the 
actual  value  of  the  property  in  respect  of  which  the  letters 
of  administration  are  granted. — Gazette  of  Indian  17th 
August,  1872,  Part  I,  p.  782  (1). 


Financial  Notijicationj  No.  2504,  l^th  Aprils  1873. 

In  continuation  of  Financial  Notification,  No.  2025, 
dated  the  15th  August,  1872,  in  p.  782  of  Part  I  of  the 
Gkizette  of  India  of  the  17th  idem,  the  Governor  General 
in  Council  is  pleased  to  notify  that,  in  cases  in  which 
stamp-duty  has  been  paid  on  probates  or  letters  of  admin- 
istration, in  respect  of  the  gross  assets  of  the  estates  of 
deceased  persons,  refunds  of  the  duty  may  be  made  by 
the  chief  executive  authority  under  the  Local  Government 
in  each  Presidency  or  Province,  if  he  thinks  right,  in 
respect  of  such  portion  of  the  assets  as  is  actually  ap* 

(1)  See  8.  19D,  added  to  the  Court  Fees  Act  by  8.  6  of  Act  XlII  of  1875# 
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plied  in  discharging  the  debts  of  the  deceased. — Gazette 
of  India,  l9th  April,  1873,  Part  I,  p.  379  (1). 


Financial  Notification,  No.  2623,  24:th  April,  1874. 

In  exercise  of  the  power  conferred  by  s.  35  of  the 
Court  Fees  Act,  1870,  the  Governor  General  in  Council  is 
pleased  to  make  the  following  reduction  and  remission  :— 

(a.)  Whenever  a  grant  of  probate  or  letters  of  admin-  Relief  in  case 
istration  shall  have  been  made  in  respect  of  any  property  ^u, 
forming  part  of  an  estate,  the  amount  of  fees  then  actu- 
ally paid  under  the  said  Act  shall  be  deducted  when  a 
like  grant  is  made  in  respect  of  property  belonging  to 
the  same  estate,  identical  with  or  including  the  property 
to  which  the  former  grant  relates. 

(6.)  Whenever  a  grant  of  probate  or  letters  of  admin- 
istration shall  have  been  made  in  respect  of  any  property 
belonging  to  an  estate,  no  fees  shall  be  chargeable  under 
the  said  Act  when  a  like  grant  is  made  in  respect  of  the 
whole  or  any  part  of  the  same  property  belonging  to  the 
same  estate. 

(c.)  This  Notification  applies  to  the  whole  of  British 
India. — Gazette  of  India,  25th  April,  1874,  Part  I, 
p.  264  (2). 

See  Financial  Notification  No.  361,  20th  April  1883,  Gazette 
of  hidia,  Part  I,  21st  April,  1883,  189. 

See  the  Court-Fees  Act  of  1870,  and  the  Court-Fees  Amend- 
ment Act  XI  of  1899. 

(1)  See  8.  196,  added  to  the  Court  Fees  Act  by  s.  6  of  Act  XIII  of  1875. 

(2)  See  8.  19C,  added  to  the  Court  Fees  Act  by  s.  6  of  Act  XIII  of  1875. 
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ExpensMcvf 
complaiiumta 
Mid  witfiMsefl 
other  tfaain 
Qovernment 
■erranta  at- 
tending crimi- 
nal trials. 


Rules  ds  to  the  expenses  of  Complainants  or  Witnessei 
coming  from  the  MofussU  to  attend  criminal  trials 
before  the  High  Court  on  its  Oi^iginal  Side. 

In  pursuance  of  sec.  544  of  Act  X  of  1882,  the 
following  rules  have  been  passed  by  the  Liedienant- 
Governor  of  Bengal  with  the  sanction  of  the  Grovernor- 
General  of  India  in  Council : — 

I. — The  expenses  of  complainants  or  witnesses  other 
than  Government  servants  coming  from  the  mofussil  to 
attend  criminal  trials  before  the  High  Court  on  the 
Original  Side  shall  be  payable  at  the  rates  specified 
below — (1)  in  cases  in  which  the  prosecution  is  in- 
stituted or  carried  on  by  or  undler  the  orciers,  or  with 
the  sanction,  of  the  Government,  or  any  Judge,  Magis- 
trate, or  other  public  oflScer,  or  in  which  it  shall  appear 
to  the  presiding  officer  to  be  directly  in  furtherance  of 
th^  interests  of  the  public  service ;  (2)  in  all  cases 
entered  in  column  5  of  the  schedule  appended  to  the 
Ciiminal  Procedure  Code  (Act  X  of  1882)  as  not  bail: 
able  ;  and  (3)  in  all  cases  in  which  witnesses  are  bound 
over  to  appear  before  the  High  Court 


(a) — Travelling  charges ^  etc.^  to  he  allowed  to  !Bfuropeans, 
Eurasians^  and  Natives. 


Travelling  expenses-* 

Ifby^  

,,  steamer        (includixig 
mew)* 

»i  »»l     

CoDveyaooe  hire  for  the 
days  of  actual  attendance 
at  the  High  Court. 


Ist  class. 


8  annas  per  Inlle 
Actual  expenses. 

1st  class  fare  ... 

Actual  expenses 
not  exoeeding 
Rs.  8  per  diem* 


2nd  class. 


Actual  expenses* 

2nd  class  fare    . 

Actual  expenses 
not  exceeding 
Rs.  8perdiemi 


8rd 


Actual 


8rd  class  farei 


Purdah  women  when  travelling  bj  rail  in  a  detached  comjifurtmetit  to  Jb« 
allowed  any  neoessaiy  extra  expense  that  may  be  mcurred  by  them  f^  that  (Jurpcsi^ 
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^6]|r--St^fltMtenc€^  allowance  to  Europeans  and  Eurasians. 


Uftk  bungalow  and  hotel 
expenae*  by  the  way  when 
t»|Triling  by  dAk  or  by 
rail 

BoaMing  expenaes  in 
Calcutta. 


1st  claM. 


Actual  expenses 
not  exceeding 
Rt,  4  per  diem. 

Actual  expenses 
not  exceeding 
Bs.  d  pM*  diem. 


2nd  class. 


Actual  expenaes 
not  exceeding 
Rs.  2  per  diem 

Actual  expenses 
not  exceeding 
Bs.  8  per  diem. 


8rd  class. 


Actt^al  expensefi 
not  exceeding 
Be.  1  per  di^m* 

Actual  expenses 
not  exceeding 
Re.  1  per  diem. 


(c) — Subsistence  allowances  to  Natives. 


Both  when    travelling  and 
W^m  V^  Calcutta. 


1st  class. 


Actual  expensets 
not  exceeding 
Rs.  8-8  per  diem. 


2nd 


Actual  expenses 
not  exceeding 
R8.2-8perdiem. 


8rd 


Actual  excuses 
net  exceeding  12 
annas  per  diem. 


{d) — For  witnesses  following  any  profession,  such  as 
medicine  or  law,  a  special  allowance  may  be  made  by 
the  presiding  Judge  according  to  circumstances. 

II. — Except  as   provided  in  rule  v,  all    payments  to  Payments 
complainants  or  witnesses  under  these  rules  shall  be  made  sioner  of  ^ 
by  the  Commissioner  of  Police,  Calcutta. 

The  Commissioner  of  Police  shall  make  payments  to  without 
complainants  or   witnesses  under  these  rules  in  all  cases     ^' 
except  those  falling  under  rule  1  {d)  and  rules  X  and  XI 
without  receiving  any  order  from  the  High  Court ;  pro-  Provisa 
vided  that  in  any  case  the  Court  may  disallow,  if  it  thinks 
fit,  the  expenses  of  any  complainant  or  witness  appearing 
before  it. 

In  any  case  in  which  the  Court  disallows  the  expenses  Disallow- 
of  any  complainant  or  witness,  notice  of  such  disallowance  expe^  by 
shall  be  communicated  immediately  to  the  Commissioner  notified  to 
of  Police,    who  shall    make  no  payment    to  such  com*  ^r.of'p^Uce! 
ox  witnes9, 
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Commission- 
er of  Police 
to  certify  to 
Court  reason 
of  refusing 
eipenses,  fto. 


Committing 
Magistrate 
to  classify 
complainants 
and  mt- 
neesee,  and  ^ 
report  clasai* 
fication. 


Mofussil 
Magistrates 
to  make 
advances, 
and  report 
same. 


And  report 
departure  of 
complain- 
ants, &c. 


Mode  of 
travelling. 


Report  on 
arrival 


Subsistence 
allowance. 


When  i 
persons  in 
Calcutta  to 


III. — If  in  any  case  the  Commissioner  of  Police  shall 
refuse  to  pay  the  expenses  of  a  complainant  or  a  witness^ 
or  shall  pay  or  offer  to  pay  less  than  the  amount  claimed 
as  payable  under  these  rules,  he  shall,  if  required  by  such 
complainant  or  witness,  certify  his  reason  for  so  doing  to 
the  High'  Court ;  and  the  High  Court  or  a  Judge  thereof 
may,  on  the  application  of  such  complainant  or  witness, 
and  production  of  such  certificate,  and  on  being  satis- 
fied that  the  case  is  a  proper  one  for  making  the  direction 
hereinafter  mentioned  direct  the  payment  of  such  sum 
or  further  sum  as  it  may  think  fit. 

IV. — The  Magistrate  or  other  authority  who  commits 
the  case  for  trial  to  the  High  Court,  or  binds  over  any 
complainant  or  witness  to  appear  at  such  trial,  shall  deter- 
mine to  which  of  the  above  classes  the  complainants  and 
witnesses  respectively  belong,  and  shall  report  the  classi- 
fication to  the  Commissioner'  of  Police  at  Calcutta,  and 
also  to  the  High  Court. 

V. — Mofussil  Magistrates  shall  make  advances  to  com- 
plainants and  witnesses  desiring  it,  and  shall  report  the 
fact  to  the  Commissioner  of  Police,  who  shall  refund  the 
amount  advanced  to  the  Magistrate. 

VI. — Mofussil  Magistrates  shall  report  to  the  Commis- 
sioner of  Police  the  date  of  departure  of  complainants 
and  witnesses. 

VII. — Complainants  and  witnesses  shall,  if  possible, 
travel  by  rail  or  steamer. 

VIII. — Complainants  and  witnesses  shall  report  their 
arrival  to  the  Commissioner  of  Police. 

IX. — Subsistence  allowance  at  Calcutta  shall  cease  as 
Boon  after  the  trial  as  possible. 

X.  —Complainants  and  witnesses  who  are  temporfwily 
residing  in  Calcutta,  or  who  have  permanent  or  temporary 
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homes  in  Calcutta,  but  follow  occupations  elsewhere,  if  be  dealt  with 
detained  in  Calcutta  in  consequence  of  being  bound  over  from  the 
to  appear  and  prosecute  or  give  evidence  in  any  criminal 
trial  before  the  High  Court,  shall  be  dealt  with  in  the 
same  manner  as  complainants  and  witnesses  coming  from 
the  mofussil  to  attend  at  such  trial,  and  be  entitled  to 
their  reasonable  expenses  under  the  preceding  rules,  so 
far  as  the  same  are  applicable  to  their  caso^  and  according 
to  the  scales  above  laid  down,  having  regard  to  the  class 
under  which  they  fall ;  provided  they  prove  to  the  satis- 
faction of  the  Judge  that  they  have  been  actually  detain- 
ed in  Calcutta  by  reason  of  their  having  been  so  bound 
over,  and  the  Judge  is  further  of  opinion  that  the  pro- 
secution is  a  proper  one. 

XI. — Special  or  peculiar  cases  not  coming  under  the  CMea  other- 
operation  of  any  of  the  preceding  rules,  in  which  a  claim  vWedTw^ 
is  made  by  any  complainant  or  witness  for  subsistence 
money  and  travelling  allowance,  or  either  of  them,  may 
be  dealt  with  according  to  their  merits,  and  at  the  discre- 
tion of  the  presiding  Judge,  and  as  nearly  as  may  be  in 
accordance  with  the  rules  above  laid  down. 

XII. — In  all  cases  falling  under  rule  i  (d)  and  rules  Pftyments 
X  and  XI,  on  the  production  of  a  certificate  signed  by  ea  by  the 
the  Registrar  or  Clerk  of  the  Crown,  stating  that  a  certain 
amount  has  been  allowed  by  the  presiding  Judge  as  the 
reasonable  expenses  of  the  complainant  or  witness,  the 
Commissioner  of  Police  shall  pay  such  amount  to  the 
party  named  in  the  certificate. 

*XIII. — Complainants  or  witnesses  who  are  Govern-  Qovernment 
ment  servants  are   to   be   allowed  travelling  expenses  aUowed  trare. 

lling  expenses 
*  Travelling  allowance  is  paid  under  the  ordinary  rules  of  the  Civil  Travelling  under  the 
Allowance  Code,  and  advances,  when  necessary,  vdll  be  made  under  those  rules  on  }^^"  n*^^ 
the  executive  orders  of  the  department  to  which  the  officer  drawing  the  travelling  Qq^^ 
allowance  belongs, 

51 

Digitized  by  VjOOQIC 


40S 


RULES, 


Fine  Fund. 


under  the  rules  contained  in  the  Civil  Travelling 
Allowance  Code,  the  charges  being  drawn  in  the  same 
way  as  charges  incurred  in  journeys  performed  on  duty. 

NOTI. — Theee  rules  are  not  to  affect  tlie  right  of  the  High  Court  to  award 
compensation  out  of  the  Fine  Fund  to  prosecutors  for  the  costs  Incurred  \ff 
them  in  prosecuting  ofitences  in  proper  cases. 


S.  19  of  the 
Mutiny  Act. 


No  order  for 

intermediate 

custody 

unless 

convict 

within  the 

province. 

Blilitary 
PUBtody. 


Procedure  under  s.  19  0/  the  Mutiny  Act  (I). 

By  s.  19  of  the  Mutiny  Act  it  is  provided  that  a 
sentence  of  penal  servitude  passed  on  any  offender  in 
India  shall  be  notified  by  the  officer  commanding  Her 
Majesty's  Forces  or,  in  his  absence,  by  the  Adjutant- 
General  for  the  time  being,  to  the  Chief  Judge  or  any 
Judge  of  the  Chief  Civil  Coui't  of  the  Presidency  or 
Province  where  the  offender  may  come  or  be  :—  and  such 
Judge  shall  make  order  for  the  intermediate  custody  and 
penal  servitude  of  such  offender  : — and  the  offender  shall, 
until  handed  over  in  pursuance  of  any  such  order  to  the 
civil  authorities,  be  detained  in  military  custody  from 
place  to  place  as  circumstances  may  require  : — and  upon 
any  such  order  being  made  it  shall  be  duly  notified  to  the 
Governor  of  the  Presidency,  &c. 

Unless  a  military  convict  is  actually  in  the  Province  of 
Bengal,  it  is  not  competent  for  the  High  Court  at  Fort 
William  to  make  an  order  for  his  intermediate  custody 
and  penal  servitude  (2). 

No  sanction  from  a  Civil  Court  for  the  detention  of  a 
prisoner  in  military  custody  is  required  (2). 

(1)  The  Army  was  governed  by  "  the  Mutiny  Act  and  Statutory  ArUcles :  then 
by  the  Army  Description  and  Regulation  Act,  1879  :  "  then  by  "  the  Anny  Act, 
1881,"  which  requires  to  be  brought  into  operation  annually  by  another  Act  of 
Parliament.  Under  the  Army  Act  the  sanction  of  the  High  Court  is  not  required 
for  the  intermediate  custody  of  a  military  convict. 

(2)  Re  private  Henry  Armshaw^  September,  1870, 
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When   a  sentence   of  penal  servitude  is  passed  by  a  By  whom 
court-martial  held  in  the  district  of  Dehra-Dhoon,  or  at  Satennediate 
Ferozepore,  or  in  Oude,  or  in  the  Central  Provinces,  or  in  Soadem**^ 
Gwalior,  the  order  for  intermediate    custody   should   be  *^*^**^  ^**^ 
made,  in  the  first  case,  by  a  Judge  of  the  High  Court  at 
Allahabad  (1 ;  in  the  second  case,   by   a   Judge   of  the 
Chief  Civil  Court  at  Lahore  (2) ;  in  the  twQ  next  caseff, 
by  the  Commissioner  of  Oude  (3) ;  and  in  the  last  case, 
by  the  Commander-in-Chief  (3). 

In  the  first  and  second  cases  application  for  the  order  for 
intermediate  custody  was  made  to  a  Judge  of  the  Court  [Mark- 
by,  J.]  and  refused.  In  both  cases  the  convicts  had  not  been 
brought  into  the  Province  of  Bengal,  but  remained  in  custody 
at  the  places  where  they  had  undergone  their  trial. 

The   procedure   observed   under   s.  19  of  the  Mutiny  prooeduro. 
Act  is  as  follows  : — 

The  sentence  passed  on  an  offender  is  notified  "  to  the  Sentence 
Chief  Justice  or  any  other  Judge  of  the  High   Court."  ^^ 
This  is  done  by  a  letter  from  the  Commander-in-Chief,  or,  copy  of 
in  his  absence,  by  the  Adjutant-General   for   the   time andcCTS? 
being,  forwarding  an  extract  from  the  proceedings  of  the  **^ 
court-martial,  and  stating  where  the  offender  is. 

Ifthe  offender  is  within  the  Presidency  of  Bengal,  a  Order  for 
warrant  for  his  intermediate  custody  and  penal  servitude,  cuetody. 
signed  by  the  Judge  exercising  original  jurisdiction,  is 
forwarded  to  the  Secretary  to  the  Government  of  Bengal ; 
and  a  letter,  intimating  that  this  has  been  done,  is  sent  to 
the  Commander-in-Chief,  or  the  officer  from  whom  the  no- 
tification was  received.  In  the  former  case,  the  letter  is 
signed  by  the  Judge  himself;  in  the  latter  case,  it  is  signed 
by  the  Registrar.     On  the  return  of  the  warrant  counter- 

(1)  Jie  Michad  HaUarwm,  December,  1871.      • 

(2)  Re  WUliam  Webb,  December,  1871. 

(8)  See  correspondence,  Ap.  [X,  2,  and  X,  3]. 
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signed  by  the  Secretary  to  the  Government  of  Bengal,  it 
is  forwarded  to  the  Officer  commanding  the  Presidency 
District  (1). 

To  be  It  was  determined  by  the  Government  of  India,  in  1866, 

ognadby  that  Warrants  for  the  removal  of  military  convicts  should 
Local  Govern-  be  signed  by  the  Secretary  to  the  Government  of 
"^""'-  Bengal  (2).  • 

Convicts  It  was  also  determined  by  the  Government  of  India,  in 

sent  to  .  "^ 

PenitentUwy  1873,  that  all  convicts  sentenced  to  penal  servitude  in 
bagiL  India  should  work  out  their  sentence  at  the  Penitentiary 

at  Hazareebagh  (3). 

(1)  See  Ap.  [X,  6].  (2)  See  Ap.  [X,  \\ 

(3)  See  Ap.  [X,  4]. 
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[Referred  to  in  rule  104,  supra,  p.  109.] 


Questions  as  to  due  service  of  articles  of  clerkship  to  be  answered 

by  the  clerk. 

1.  What  was  your  age  at  your  last  birth-day  immediately 
preceding  the  date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the 
office  where  the  attorney  or  attomies  to  whom  you  were  arti- 
cled or  assigned  carried  on  his  or  their  business  ?  And  if  not, 
state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles, 
been  absent  without  the  permission  of  the  attorney  or  attornies 
to  whom  you  were  articled  or  assigned  ?  And  if  so,  state  the 
length  and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged 
or  concerned  in  any,  and,  if  any,  what  profession,  business,  or 
employment  other  than  your  professional  employment  as  clerk  to 
the  attorney  or  attomies  to  whom  you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any,  and,  if 
any,  what  profession,  trade,  business,  or  employment  other  than 
the  profession  of  an  attorney  ? 


APPENDIX    B. 

[Referred  to  in  rule  104,  supra,  p.  109.] 


Qtiestions  to  be  answered,  and  certificate  to  be  given  by  the  attor^ 
ney  or  attomies  with  whom  the  clerk  may  have  sewed  any 
part  of  the  time  under  his  articles. 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office 
where  you  carry  on  your  business  ?    And  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his 
articles,  been  absent  without  your  permission  ?  And  if  so,  state 
the  length  and  occasions  of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been 
engaged  or  concerned  in  any,  and,  if  any,  what  profession,  busi- 
ness, or  employment  other  than  his  professional  employment  as 
your  articled  clerk  ? 

.  4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerk- 
ship, with  the  exceptions  above-mentioned,  been  faithfully  and 
diligently  employed  in  your  professional  business  of  an  attoJuey? 
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5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles, 
been  engaged  or  concerned,  and  for  how  long  a  time,  in  any,  and, 
if  any,  what  profession,  trade,  business,  or  employment  other  than 
the  profession  of  an  attorney  ? 

6.  How  long  did  you  practise  as  an  attorney  before  the  said 
A.  B.  was  bound  under  his  articles  to  you  ? 

7.  Have  you,  during  the  whole  period  of  the  service  of  the 
said  A.  B.  under  his  articles  to  you,  been  actually  iM-actisii^  as 
an  attorney  in  this  Court  on  your  own  behalf,  ana  not  as  clerk 
to  any  other  attorney  ? 


And  I  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faith- 
fally  served  under  his  articles  of  clerkship  [or  assignment  as  ike 
case  may  be]  bearing  date,  &a,  for  the  term  therein  expressed, 
and  that  he  is  a  fit  and  proper  person  to  be  admitted  an 
attorney. 


APPENDIX    C. 

[Referred  to  in  rale  131,  mtpra,  p.  116.] 


Notice  is  hereby  given  that  A.  B.,  of  No.  in  the  town  of 

Calcutta,  and  who  was  lately  [or  is  now]  under  articles  of  cl^k- 
ship  to  Mr.    C.  D.   of  ,  attorney-at-law  [and  wha  was 

also  lately  [or  is  now]  under  articles  of  clerkship  by  assignment 
from  the  said  Mr.  C.  D.  to  Mr.  E.  F.  of  aforesaid,  attorney- 

at-law]  intends  to  present  himself  at  the  next  examination  to  be 
held  under  rule  87,  or  rule  100,  or  rule  102  of  the  Rules  for  the 
Admission  of  Attomies ;  and  also  intends  [if  the  examination 
be  under  rule  87  or  rule  102]  on  passing  such  examination,  to 
apply  to  be  admitted  an  attorney  of  Her  Majestjr's  High  Court 
of  Judicature  at  Fort  William  in  Bengal. 

Dated  this  day  of  187    « 


APPENDIX    D. 

[Referred  to  in  rule  154,  iupra,  p.  127.] 

Questions  as  to  due  service  of  articles  to  he  ansv>ered  hy  ihe 

applicant 

1.  What  was  your  age  at  your  last  birth«day  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the 
place  where  the  person  or  persons  to  whom  you  were  articled  or 
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assigned  oarried  on  his  or  their  business  ?  And  if  not,  state  for 
what  reason. 

8.  Have  you,  at  any  time  during  the  term  of  your  articles, 
been  absent  without  the  permission  of  the  person  or  persons  to 
whom  you  were  articled  or  assigned  ?  And  if  so,  state  the  length 
and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged 
or  concerned  in  any,  and,  if  any,  what  profession,  business,  or 
employment  other  than  your  professional  employment  as  clerk 
to  the  person  or  persons  to  whom  you  were  articled  or  assigned  ? 

6.  Have  you,  since  the  expiration  of  your  articles,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any,  and,  if  any, 
what  profession,  trade,  business,  or  employment  other  than  the 
profession  of  a  vakeel  ? 


APPENDIX    K 

[Referred  to  io  rule  164,  «t(|mi,  p.  127.] 


Q^^tioufi  to  be  answered,  and  oertijlcate  to  he  given,  by  thepei^eon 
or  persons  with  whom  the  clerk  may  have  served  any  part  of 
his  time  under  aHicles. 

1.  Has  A.  B.  served  the  whole  period  of  his  articles  at  the 
place  where  you  carry  on  your  business  ?  And  if  not,  state  the 
reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  period  of  his 
articles,  been  absent  ?  And  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  whole  period  of  his  articles, 
been  engaged  or  concerned  in  any,  and,  if  any,  what  profession, 
business,  or  employment  other  than  his  professional  employment 
as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  period  of  his  clerkship, 
with  the  exceptions  above-mentioned,  been  faithfully  and  dili- 
gently employed  in  your  professional  business  of  vakeel  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any  profession, 
tiade,  business,  or  employment  other  than  the  profession  of  a 
vakeel? 


And  I  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faith- 
fully served  under  his  articles  of  clerkship  [or  assignment  of  sLrti- 
cles,  cw  eAe  CCW6  may  6c]  bearing  date,  &c.,  for  the  term  therein 
^^pressed,  and  that  he  is  a  fit  and  proper  person  to  be  admitted 
^  a  vakeel  of  the  High  Court. 
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APPENDIX    P. 

[Referred  to  in  rule  162,  iupra^  p.  129,] 


1.  What  was  your  age  last  birth-day  ? 

2.  What  is  the  date  of  your  enrolment  as  a  pleader,  and  where 
were  you  enrolled  ? 

3.  Have  you  practised  in  one  or  several  Courts  ?  State  the 
periods  during  which  you  practised  in  each,  and  the  dates  of  the 
oeginning  and  end  of  each  period. 

4.  Have  you  at  any  time  been  engaged  or  concerned  in  any^ 
and,  if  any,  what  profession,  business,  or  employment  other  than 
that  of  a  pleader  ?    If  so,  when  and  for  what  period  ? 


APPENDIX    G. 

[Referred  to  in  rule  164,  tupra^  p.  129.] 


I,  C.  D.,  District  Judge  [or  Subordinate  Judge  or  Moondff, 
as  the  case  may  he\  do  certify  that,  to  the  best  of  my  belief,  A.  B. 
practised  in  my  Court  regularly  as  a  pleader  from  the  day 

of  18  to  the  day  of  18 

and  that  he  was  diligent  and  faithful  in  the  performance  of  his 
duties,  and  that  he  is  a  fit  and  proper  person  to  be  admitted  as  a 
vakeel  of  the  High  Court. 

C.  D. 


APPENDIX    H. 

[Refen-ed  to  in  rule  182,  supra,  p.  187.] 

No.  1. 

Suit  No.  of  187    . 


IN  THE   HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM  IN 
BENGAL,  ORDINARY  ORIGINAL  CIVIL  JURISDICTION. 

A.  B Plaintiff, 

and 
C.  D.        ...        ...    Defendant 

Form  of  Victoria,  by   the  Grace   of  God,  of  the  United  Kingdom  of 

Summoiit.      Great  Britain  and  Ireland,  Queen,  Defender  of  the  faith,  to  C.  D. 
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Greeting  whereas  [en^r  the  ^imme,  des(ytnption,  and  address  of 

the  plaintiff]  has  instituted  a  suit   in   this 

The  defendant  i«  re-     Court  against  you  [state  the  particulars  of 

quired  by  the  Court  to    ij^^  claim  OS  in    the    register],    you    are 

on*  or^"^efore*?h^*^!^    hereby  required   to  cause  an  appearance  to 

aayof— -  be  entered   for  you   in   the   office   of   the 

Registrar  of  the  Court  within 
days  from  from  the  service  upon  you  of  this  summons,  exclusive  of 
the  day  of  such  service,  and  are  summoned  to  appear  before  this 
Court  at  or  before  the  expiration  of  clear  days  from  the  ser- 
vice npon  you  of  this  summons,  that  is  to  say,  at  the  hour  of 
11  o'clock  in  the  forenoon  of  the  day  immediately  following  the 
expiration  of  such  last-mentioned  time^  in  person,  or  by  an  advocate 
of  the  Court  duly  instructed  to  answer  the  above-named  plaintiff; 
and  as  the  last-mentioned  day  fixed  for  your  appearance  before 
the  Court  is  appointed  for  the  final  disposal  of  the  suit,  you  must 
be  prepared  to  produce  all  your  witnesses  on  that  day,  and  you 
will  bring  with  you  or  send  by  your  agent  [here  mention  any 
docwmeq,t  the  prodwtion  of  xvhich .  may  he  required  by  the 
^rfaiwfijf]  which  the  plaintiflf  desires  to  inspect,  and  any  docu- 
ment on  which  you  intend  to  rely  in  support  of  vour  case. 
And  you  are  hereby  required  to  take  notice  that,  in  default  of  •  -  ^' 
your  appearance  before  the  Court  on  the  last-mentioned  day,  the 
suit  will  be  heard  and  determined  in  your  absence.  Witness 
[the  Chief  Justice's  nam^]  Knight,  Chief  Justice  at  Fort  William 
aforesaid,  the  day  of  in  the  year  of  Our  Lord  one 

thousand  eight  hundred  and  seventy  • 

Attorney.  •  Registrar. 

Note  1. — An  appearance  is  to  be  entered  at  the  office  of  the 
Ke^isti^r  of  this  Court,  on  its  Original  Side,  within  the  time 
limited.  In  default  thereof,  the  suit  will  be  liable  to  be  heard 
expoHe, 

Note  2. — The  written  statement  called  for  must  be  filed  within  "  ^  . 

the  time   limited,   the  defendant  having  first  entered  an  appear-  .  ,m. 

ance.    In  default  thereof,  the  suit   will   be  liable   to  be   heard  !*^' 

^mrte.  ' 

Note  3. — An  officer  or  soldier  who  cannot  obtain  leave  of  ab- 
sence may  [under  the  provisions  of  s.  19  of  Act  VIII  of  1859  (1)] 
authorize  any  person  to  appear  for  him. 

•  Note  4. — This  writ  must  be  returned  to  the  High  Court  im- 
fliediately  after  the  service  thereof,  or  if  not  served  and  the'  time 
for  the  return  thereof  shall  not  have  been  extended  by  the  order, 
of  a  Judge,  on  the  day  of  next.  >. 

This  form,  i^ehich  is  aiJaptod  to  the  piuctice  of  requiring  an  appear-^ 
*noe  td  be  entered  previous  to  the  day  fixed  for   the   hearing   of  the 

(1)  Section  465  of  Act  XIV  of  1882. 
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suit,  may,  with  advantage,  be  amended  by  transpofiing  tbo  words  *4n 
person  or  by  au  Advocate  of  the  Court  duly  instructed,"  so  that  the 
same  shall  follow  the  words  ^*  before  this  Court,"  and  by  inserting  next 
after  the  words  so  transposed,  the  words  '*  to  auswer  all  material 
questions  relating  to  the  suit ;  and  by  transposing  the  words  from 
*•  and  you  will  bring "  to  **  your  defence,"  so  that  the  same  shall  follow 
the  words  "  in  your  absence,"  and  by  adding  as  notices  5  and  6,  the 
notices  1  and  2  ap^jended  to  the  form  of  '*  summons  for  disposal  of 
suit,"  Xo.  117,  contained  in  the  fourth  schedule  to  Act  XIV  of  1882. 


Plxcdpe  for 
AppMrance. 


No.  2. 

[Referred  to  in  rule  206,  $upra,  p.  148.] 

Suit  No.  of  187    . 

in  the  high  court  of  judicature  at  fort  william  in  bengal, 

ORDINARY  ORIGINAL  CIVIL  JURISDICTION  [or  wi  maif  be]. 

A.  B Plaintiff, 

C.  D DefendanU 

Enter  an   appearance   for  A.    6.   to   the   plaint  in  the  above 
suit.      - 

Dated  this  day  of  187     . 

Name  and  place  of  residence  of  defendant  in  person 

or 
Name  and  place  of  business  of  attorney. 


No.  3, 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM  IN  BENGAL, 
ORDINARY  ORIGINAL  CIVIL  JURISDICTION  {or  a$  may  6r]. 

(Number  and  title  of  the  suit,  oi*  title  of  tlte  matter.) 

Form  of  mm*      ^^  *^'   parties  concerned   attend   before  the  sitting  Judge  in 

motis  for  an     chambers  in  the  Court-house,  on  day   of  187    , 

order  in  Cham,  at        o'clock  in  the  forenoon.     If  a  short  return  is  granted,  add 

rute  518.*'      ^y  sp^ci^l  leave  on  the  hearing  of  an  application  on   the   part  of 

[state  on  whose  behalf  the  application  is  made*  and  the  precise 

object  of  the  application].    Dated  this  day  of 

187     . 

♦The  full  name,  or  title  of  honor,  or  corporate  title,  of  the  party x)n 
whoiio  behalf  the  application  is  to  be  made,  Bhould  be  here  stated  ;  but  if  Um 
application  ia  made  bv  a  sole  plaintiff,  or  by  all  the  plaintifis,  or  b^  a  sole 
defendant,  or  by  all  the  defendants,  the  names  need  not  be  set  forth.  The  pla(^ 
of  residence  and  description,  or  addition  of  the  apt^ksaot,  should  be  stated,  if 
he  is  not  shown  to  be  a  party  to  the  suit  or  pnx^eding.  Where  the  applioaot 
is  under  disability,  and  the  application  is  made  by  his  next  friend  or  ffuardian 
the  full  name  of  the  next  friend  or  guardian  should  be  stated  ;  and  if  not 
made  in  a  suit,  his  place  of  residence,  and  d&icnptiou,  or  addition,  should  M 
shown* 
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This  summons  was  taken  out  by  A.  and  B.,  attornies  for  the 
applicant.  To  [  insert  the  names  of  the  attornies  or  persons  to 
be  served,  as  thus ;  Mr.  C.  D.,  attorney  for  the  plaintiflF,  or  de- 
fendant, or  petitioner,  o?*  respondent  E.  F.J. 

To  the  plaintiff,  or  defendant,  or  petitioner,  oi*  respondent 
G.  H ,  o?'  as  may  he, 

No.  4. 

(Foi^nial  paiis  as  in  No.  3,  ante,) 

Let   all  parties  concerned   attend   before  the   Honorable  Mr.  Summons  to 
Justice  [or  the  Registrar,  or  other  oMcer  P«^J»<*®d  ^^  * 

1        •  1  i.  T  1        r"*  1  1         •         reference 

conducting  the  refei^ence]   at  the   Court-house,  to    take    into  under  rule 

consideration  the   matter  of  the  reference  directed  [or  to  proceed  688  or 

with  the  accounts  and  enquiries  directed  to  be  taken   and   made]  ^^^  ^*^* 

by     the  decree   [<w  order]  made  in   this  suit  and  dated   the 

day  of 

Dated  this  day  of  187    . 

Registrar. 

The  summons,  &c.,  a.*?  in  No.  3,  ante,  * 


No.  5. 

Pursuant   to  a  decree   [or  an   order]   of  the   High   Court  of  Advertiae- 
Judicature  at  Fort  William  in   Bengal,  in  its   Ordinary   Original  ™2^ '**'*  *'^^ 
Civil   Jurisdiction,   made   in  [set  ont  the  number  and  title  of  tlie  aLjeesed  ^  * 
suit  07'  title  of  the  matter],  the  creditors  of  A.  B.,  late  of  [resi-  person  to 
dence   and  additions,  as  thus :  No.  6,  Park  Street,  in  the  town  J?°?®  ^^^^^ 
of  Calcutta,  merchant],   who  died   in  or  about   the    month   of„n^^]^* 
187     ,  are,  on  or  before  the  day  of  689. 

187  ,  to  send  to  the  office  of  the  Registrar  of  this 
Court,  on  its  Original  Side,  their  names,  addresses,  and  descrip- 
tions, the  full  particulars  of  their  claims,  a  statement  of  their 
accounts,  and  the  nature  of  the  securities  [if  any]  held  by  them ; 
or  in  default  thereof,  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  decree  [o?'  order]. 

Every  creditor,  holding  any  security,  may  produce  or  tran^pait 
the  same  to  the  Registrar,  with  the  particulars  of  his  claim,  or 
shall  produce  the  same  before  the  Honorable  Mr.  Justice  , 

in  the  Court-house,  on  ,  the  day  of  , 

187     ,*  at  of  the  clock  in  the         noon,  being  the  time 

appointed  for  adjudicating  on  the  claims. 

Registrar, 

*  Uaually  three  weeks  after  the  expiration  of  the  time  for  sending  the  par- 
ticulars ;  but  a  prolonged  time  wiU  l>e  6xed  where  necessary. 
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KoUce  to 
clAimftnt  to 
produce  docU' 
menta,  under 
rule  692  or 
593. 


No.  6. 

(Formal  paiis  as  in  No.  3,  ante.) 

You  are  hereby  required  to  produce,  in  support  of  the  claim 
sent  in  by  -  you,  against  the  estate  of  A.  B.,  deceased  [or  your 
claim  as  heir-at-law  or  next-of-kin  of  A.  B.,  deceased,  or  your 
claim  as  devisee  or  legatee  under  the  will  of  A.  B.,  deceased] 
[describe  the  documents  required  to  he  produced]  before  the 
Honorable  Mr.  Justice  ,  at  the  Court-house,  on  , 

the  day  of  187     ,  at  of  the  clock  in 

the  noon. 

Dated  this  day  of  187    . 

To  [Name  of  claimant.] 

Registrar. 


Notice  to 
creditor  to 
prove  hie 
claim,  under 
rule  591  or 
597. 


No.  7. 

(Foi'mal  parts  as  in  No.  3,  ante:) 

You  are  hereby  required  to  prove  the  claim  sent  in  by  you 
against  the  estate  of  A.  B.,  deceased.  You  are  to  file  such 
affidavit  as  you  may  be  advised  in  support  of  your  claim,  and 
give  notice  thereof  to  Mr.  B.  C,  the  attorney  for  the  plaintiff 
[or  for  the  party  conducting  the  reference],  on  or  before  the 
day  of  ,  187     ;  and  to 

attend  by  your  attorney,  or  in   person  if  you  have  no  attorney, 
before  the  Honorable  Mr.  Justice  ,  at  the 

Court-house,  on  ,  the  day  of 

187     ,  at  of  the  clock  in  the        noon,  being  the   time 

appointed  for  adjudicating  on  the  claim. 
Dated  day  of  187     . 

To  [Name  of  claimant] 

Registrar. 


No.  8. 


(Formal  parts  as  in  No.  5,  ante.) 


Notice  to  ore-     The  claim  sent  in  by  you  against  the  estate  of  A.  B.,  deceased, 

ditor  of  ftl-      ha^been  allowed  at  the  sum  of  Rs.  ,  with  interest    thereon 

.  at  per  cent,  per  annum  from  the  _  day  of 


lowance  of 
daim,  or  part 


of  daim,  and 
to  prove  re- 
Bidue,'under 
rule  596  or 
597. 


187     ,  and  Rs.  for  costs  [or  with 

costs  to  be  taxed  by  the  Taxing  Officer].    If  part  only  has  been 
allowed,  add :  If  you   claim   to  have  a  larger  sum  allow^,  you 
are  hereby  required  to  prove  such  further  claim,  and  you  are   to 
file  such  affidavit  [continue  as  in  No.  7,  ante]. 
Dated  day  of  187      . 

To    [Name  of  claimant.] 

Registrar, 
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Na  9 

(Formal  parts  as  in  No.  3,  ante.) 

List  of  claims  againrt  the   estate  of  A.   B.,  deceased,  which  Advertise- 

have  been  allowed  without  proof.  J"®**^  ®^  ^' 

^  lowance  of 

Ks'  claims,  under 

rule  596. 


Nambs  of  Claimants. 

Amount  allowii), 

Prinoipal 

Interest. 

Costs. 

A.B. 

Bs. 

Rs.               ,at 
per  cent,  up  to  the 

day  of 
and   subsequent    in- 
terest at  6  per  cent. 

Rs.        [or    to 
be  taxed.] 

Dated 


day  of 


187    . 
By  order, 


Registrar. 


APPENDIX    I. 

[Referred  to  in  rule  266,  «upra,  p.  162.] 


No.  1. 

Summons  for  inspection  of  documents  mentioned  in  and 
produced  with  the  plaint,  but  not  annexed  thei^eto  as  exhibits. 

Let  the  plaintiff  A.   B.   attend   before  the  sitting  Judge   in 
chambers  at  the  Court-house,  on  ,  the  day  of 

18  ,  at  o'clock  in  the  forenoon,  on  the  hearincf  of  an  applica- 
tion on  the  part  of  the  defendant ;  that  the  applicant,  his  attor- 
nies  and  agents,  may  be  at  liberty  to  inspect  and  peruse  the 
documents  mentioned  in  and  produced  i^ith  the  plaint  [but  not 
annexed  thereto  as  exhibits],  and  take  copies  and  abstracts  there- 
of, and  extracts  therefrom,  as  he  shall  be  advised. 


No.  2. 

Sv/ramons  for  deposit  and  inspection  of  docv/ments  admitted 
by  plaint,  or  vrrxtten  statement,  but  not  annexed  thereto,  or 
'produced  with  the  plaint. 

Let  the  defendant  [or  plaintiff]  A.  B.  attend  before  the  sitting 
Judge  in  chambers  at  the  Court-house,  on  ,  the  day 

of  ,  18      ,  at        o'clock  in  the  forenoon,  on  the  hearing  of 

an  application  on  the  part  of  the  plaintiff  [or  defendant]  that 
the  defendant  [or  plaintiff]  may  be  ordered,  within  [fov/r]  days 
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after  service  to  produce  and  leave  with  the  Registrar  the  docu- 
ments mentioned  in  the  plainc  or  written  statement  [but  not 
annexed  as  exhibits  to  or  produced  with  the  plaint,  or  annexed 
as  exhibits  to  the  written  statement],  and  admitted  to  be  in  bis 
possession  or  power :  and  that  the  applicant,  his  attomies  and 
agents,  may  be  at  liberty  to  inspect  and  peruse  the  same,  and 
take  copies  and  abstracts  thereof,  and  extracts  therefrom,  as  he 
shall  be  advised. 


No.  3^ 

Summons  fin'  an  affidavit  as  to  the  possession  of  documentSf 
and  foi'  deiiosit  and  inspection  in  Court  of  documeiils 
admitted  thereby. 

Let  the  defendant  [or  plccintiff]  A.  B.  attend  before  the  sitting 
Judge  in  chambers  at  the  Court  house,  on  ,  the 

day  of  18       ,   at  o'clock   in   the    forenoon,    on 

the  hearing  of  an  application  on  the  part  of  the  plaintiff  [or 
defendant]  that  the  defendant  [o7*  plaintiff]  may  oe  ordered, 
within  [four]  days  after  service,  to  make  and  file  a  full  and 
sufficient  affidavit. 

[Or  if  against  a  coi^poration  or  a  company,  say  to  file  a 
full  and  sufficient  affidavit  to  be  made  by  their  Director, 
Secretarv,  or  other  principal  officer]  stating  whether  he  has,  or 
has  had,  in  his  possession  or  power  any,  and,  if  any,  what 
documents  relating  to  the  matters  in  question  in  this  suit  and 
accounting  for  the  same.  And  that  the  said  defendant  [or 
plaintiff^  may  be  ordered,  within  [four]  days  after  filing  such 
affidavit,  to  produce  and  leave  with  the  Registrar  of  this  Court 
the  documents  which  by  such  affidavit  shall  appear  to  be  in 
his  possession  or  power,  except  such  of  them,  if  any,  as  he  may 
by  such  affidavit  object  to  produce.  And  that  the  applicant,  his 
attornies  and  agents,  may  be  at  liberty  to  inspect  and  peruse  the 
documents  so  produced  and  left,  and  to  take  copies  and  abstracts 
thereof,  and  extracts  therefrom,  as  the  applicant  shall  be 
advised.  r 


No.  4. 

Summons  fcyr  an  affidavit  as  to  the  possession  of  documeniSf 
and  for  leave  to  inspect  same  out  of  Court. 

Proceed  as  in  No.  J  to  "accounting  for  the  same;"  and 
continue  thus : 

And  that  the  said  defendant  [o?*  plaintifT]  ^lay  be  ordered, 
at  all  reasonable  times,  upon  reasonable  notice,  to  produce  at 
^state  where]  the  documents  which  by  such  affidavit  shall  appear 
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to  be  in  his  possession  or  power,  except  such  of  them,  if  any 
as  he  may  by  such  aflSdavit  object  to  produce.  And  that  the 
applicant,  his  attornies  and  agents,  may  be  at  liberty  to  inspect 
ana  peruse  the, documents  so  produced,  and  to  take  copies  and 
abstracts  thereof,  and  extracts  therefrom,  as  the  applicant  shall 
be  advised. 


No.  6. 

SummomforfurtliertiTiietofileanajffidctvitas  to  documents. 

(Fo^*mal  parts,  see  ante,  No.  3.) 

On  the  part  of  the   plaintiff  [  o?'   defendant  ]   that   the   time 
limited  by  the  order  dated  the  day  of  18     , 

for  the  applicant  to  make  and  file  an   affidavit   as    to   documents, 
may  be  enlai'ged  until  the  day  of  18        ;  and 

that  the  costs  of'  this  application  may  be  costs  in  the  cause. 


No.  6. 

Smnmons  to  consider  the  suffixiiency  in  form  of  an  ajffidavit  as 

to  documents. 

(Fomud  parts,  see  ante,  No.  3.) 

On  the  part  of  the  plaintiff  [  07*  defendant  ]  to  consider  the 
sufficiency  of  the  affidavit  of  the  defendant  [or  plaintiff]  A.  B. 
filed  on  the  day  of      ^  18         ,  as  to  the  possession  of 

documents,  pursuant  to  the  order  dated  the  day  of 

18         ;  and  that  the  said  defendant  [  or  plaintiff]  may  be 
ordered  to  pay  the  costs  of  this  application. 


No.  7. 

Summons  for  the  production  of   documents    objected    to    be 

prodaced. 

(Formal  part^,  »ee  antCi  No.  3.) 

'  On  the  part  of  the  plaintiff  [or  defendant]  that  the  defendant 
[or  plaintiff]  A.  B.  may  be  ordered,  within  [/mtr]  days  after 
service,  to  produce  and  leave  witb-the  Registrar  of  this  Court  the 
several  documents  mentioned,  in  his  affidavit  filed  on  the 
day  of  ♦  18  ,  and  in  the  second  part  of  the  first  schedule 
thereto  [or  as  may  be),  and  thereby  admitted  to  be  in  his  posses- 
sion or  power,  but  which  documents  ,  he  thereby  objects  to 
E reduce.  And  that  the  applicant,  his  attornies  and  agents,  may 
e  at  liberty  to  inspect  and  peruse  the  said  documents,  and  take 
oopies  {continue  as  in  No.  3,  ante,  to  the  end). 
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No.  a 

Summons  for  leave  to  seal  up  irrelevant  mxiiter. 

(Formal  parte,  see  ante,  No.  3.) 

On  the  part  of  the  plaintiff  (  or  defendant)  that  he  may  be   at 
liberty  to  seal  up  such  parts  of  the  documents  mentioned  in  the 
[first  ]  schedule  to  his  affidavit  filed  in  this  suit  on  the 
day  of  18    ,  as,  according  to  an  affidavit  to  be  made 

by  him,  do  not  relate  to  the  matters  in  question  in  this  cause. 

No.  9. 

Summons  for  deposit  and  inspection  in  Court  of  documents 
ordered  to  he  inspected  out  of  Cov/rt. 

(Fomial  parts,  see  ante,  No.  3.) 

On  the  part  of  the  plaintiff  [or  defendant  ]  A.  B.  that  the 
defendant  [or  plaintiff]  C.  D.  may  be  ordered  within  [four] 
days  from  the  date  of  the  order  to  be  made  hereon,  to  produce 
and  leave  with  the  Registrar  of  this  Court  the  several  documents 
mentioned  in  his  affidavit  filed  on  the  day  of 

IS  ,  and  in  the  second  part  of  the  first  schedule  thereto  [or 
as  Tnay  he  ],  and  thereby  admitted  to  be  in  his  possession  and 
power,  and  which  were  by  the  order  dated  the  day  of 

18    ,  ordered  to  be  produced  for  inspection  at  the  [  state 
wliere  ],  and  that  the  applicant  [continue  as  in  No.  3  to  the  end]. 

No.  10. 

Suvrmionsfor  leave  to  unseal  documents. 

(Formal  parts,  see  ante,  No.  3.) 

On  the  part  of  the  plaintiff  [  or  defendant  ]  A.  B.  that  the 
documents  mentioned  in  the  affidavit  of  the  defendant  [  or  the 
plaintiff]  A.  B.  filed  on  the    -  day  of  18    ,  and 

m  the  second  part  of  the  first  schedule  thereto  [or  as  may  be  ], 
and  thereby  aamitted  to  be  in  his  possession,  as  to  such  portions 
thereof  as  have  been  sealed  up  on  the  ground  of  privilege  may 
be  unsealed.  And  that  the  applicant,  his  attomies  and  agents^ 
may  be  at  liberty  to  inspect  and  peruse  the  said  documents, 
including  the  portions  so  to  be  unsealed,  and  take  copies  [  con^ 
tinue  as  in  ifo.  3,  ante,  to  the  end]. 

No.  11. 

Summx>nsfor  the  delivery  out  of  documents  deposited  in  Court 

under  an  order. 

(Formal  parts,  see  ante.  No.  3.) 

s  On  the  part  of  the  plaintiff  [or  defendant]  thsAt  [describe 
Mohat]  as  thus;  all  the  documents,  or    the    documents    mep« 
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tioned   in   the  schedule   hereto] .  deposited    by    him    with    the 

Registrar  of  this  Court  pursuant  to  the  order,  dated  the 

day  of  18     ,  may  be  delivered  out  to  the  applicant/ 


No.  12. 

Affidavit  admitting  the  possession  of  documents. 

I,  A.  B.,  of  [place  of  residence  and  description  or  addition] 
make  oath  [or.  solemnly  affirm]  and  say  as  follows : — 

1.  That  I  have  in  my  possession  or  power  the  documents 
s  relating  to   the   matters  in  question  in  this  suit,  set  forth  in  the 

first  and  second  parts  of  the  fii*st  schedule  hereto  annexed. 

2.  That  I  object  to  produce  the  said  documents,  set  forth  in 
the  second  part  of  the  first  schedule  hereto. 

3.  That  [state  upon  what  grounds  the  objection  is  made, 
and  verify  the  facts,  so  far  as  may  he\ 

4.  That  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  question  in  this 
suit,  set  forth  in  the  second  schedule  hereto  annexed. 

5.  That  the  last  mentioned  documents  were  last  in  my  posses- 
sion or  power  on  [state  when\ 

6.  That  [state  what  has  become  of  the  last-mentioned  docu- 
ments,  and  in  whose  possession  they  are  nonj]. 

7.  That  according  to  the  best  of  my  knowledge,  remem- 
brance, infoimation,  and  belief,  I  have  not  now,  and  never  have 
had,  in  my  own  possession  or  power,  or  in  the  possession  or  power 
of  my  attornies  or  agents,  or  attorney  or  agent,  or  in  the  posses- 
sion or  power  of  any  other  persons  or  person  on  my  behalf,  any 
deed,  account,  book  of  account,  voucher,  receipt,  letter,  memo- 
randum, paper,  or  writing,  or  any  copy  of  or  extract  from  any 
such  document,  or  any  other  document  whatsoever  relating  to  the 
matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relative  to  such  matters  or  any  of  them, 
other  than  and  except  the  documents  set  forth  in  the  said  first 
and  second  schedules  hereto. 

The  first  schedule  above  referred  to. 

First  part 

Second  part 

The  second  schedule  above  referred  to. 


No.  13. 

Affidavit  denying  the  possession  of  documents. 

(Formal  parts,  see  ante,  No.  12.) 

l.\  That,  according  to  the  best  of  my  knowledge  [continue  as 
iKh'ant^j  No.  12,  para.  7,  to  " such  matters  or  any  of  them  "]. 

63 
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No.  14. 


Order  foi*  inspection  of  documents  mpntioncd  in  and   pro- 
duced with  the  plaint,  but  not  annexed  thereto  as  exhibits. 

Upon  the  application  of  the  defendant  A.,  and  hearing  the 
attorney  for  the  defendant  and  for  the  plaintiff.  It  is  oi*dered, 
that  the  ^aid  defendant  A^,  his  atiornies  and  agents,  be  at  liberty 
to  inspect  aad- peruse  the  documents  mentioned  in  and  produced 
^ith*  the  plaint  [but  not  annexed  thereto  as  exhibits],  and  to 
take  copies  and  abstracts  thereof,  and  extracts  therefrom,  as  he 
shall  be  a;dvised  [but  previously  to  the  said  inspection  the  plain- 
tiff is  to  be  at  liberty  to  seal  up  such  parts  of  the  said  documents, 
as  accor(Jing  to  an  affidavit  to  be  made  by  him,  do  not  relate  to 
th^  tnattei*s  in  question  in  this  suit]. 

No.  15. 

Order  for  deposit  and  inf>pection  of  documents  admitted  by 
plaint  07*  written  statement y  but  not  annexed  thereto  as 
exhibits,  m*  jyroduced  with  the  plaint 

•  Upon  the  application  of  the  plaintiff  [or  defendamt^  A., 
and  hearing  the  attorney  for  the  applicant  and  for  the  defendant 
[or  plaintiff]  B.,  It  is  Ordered  that  the  defendant  [w  plaintiff] 
B.,  do  produce  and  leave  with  the  Registrar  of  this  Court 
[or  produce  at  any  other  specified  place]  the  documents  men- 
tioned in  the  plaint  or  written  statement  [but  not  annexed  as 
exhibits  to  or  produced  with  the  plaint,  or  annexed  as  exhibits 
to  the  written  statement]  and  admitted  to  be  in  his  possession 
or  power :  and  the  applicant,  his  attornies  and  agents,  are  to  be 
at  liberty  to  inspect  and  peruse  the  same,  and  to  take  copies  aiid 
abstracts  thereof,,  and  extracts  therefrom,  as  the  applicant  shall 
be  advised  [but  previously  to  the  said  inspection,  the  plaintiff  is 
to  be  at  liberty  to  seal  up  such  parts  of  the  said  documents  as, 
^ccoixiing  to  an  affidavit  to  be  made  by  him,  do  not  relate  to  the 
matters  in  question  in  this  suit]. 


No.  16. 

Order  for  affidavit  of  documents,  and  deposit  and  inspection 

in  Court 
Upon  the  application  of  the  plaintiff  [or  defendant]  A.,  and 
hearing  the  attorney  for  the  applicant  and  for  the  defendant  [or 
plaintiff]  B.,  It  is  ordered,  that  the  defendant  [or  plaintiff]  B. 
do  within  [four]  days  after  service  of  this  order,  make  ana  file 
a  full  and  sufficient  affidavit,  stating  whether  he  has,  or  has  had, 
in  his  .  possession  or  power  any,  and  [if  any]  what  documents 
relating  to  tho  mattei-s  in  question  in  this  suit,  and  accounting 
for   the  same.     And   it  is   ordered^  that  the  said  defendant  [or 
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plaintiff^  B.  do,  within  [aevenl  days  after  filing  such  affidavit; 
produce  and  leave  with  the  Registi-ar  of  this  Court  the  ddcU-< 
ments  which  by  such  affidavit  shall  appear  to  be  in  his  poss^'-* 
sion  or  power,  except  such  of  the  same  [if  any]  as  he  may  by- 
such  affidavit  object  to  produce.  And  the  applicantj  his  attor- 
nies  and  agents,  are  to  be  at  liberty  to  inspect  and  peruse  the 
documents  so  to  be  produced  and  left,  and  to  take  copies  and 
abstracts  thereof,  and  extracts  therefrom,  as  the  applicant  shall 
be  advised  [but  previously  to  the  said  inspectioUi  the  said 
defendant  [or  plainitiff]  is  to  be  at  liberty  to  seal  up  i^uch  parts 
of  the  said  documents  as,  according  to  an  affidavit  to  be  made' 
by  him,  do  not  relate  to  the  mattere  in  question  in  this  suit.]    • 

No.  17. 
T/te  like — and  for  inspection  out  of  CoiiH, 
Upon  the  application,  &c.  [Fomi  16,  ante].  It  is  ordered,  that 
the  aefendaut  [or piainfi^]  B,  do  within,  &c.  [Form  16]  make  and 
file  a  full  and  sufficient  affidavit,  &c.  [FoTtn  10]  And  it  is 
ordered,  that  the  defendant  [or  pUuntif]  B.  do,  at  all  reasons 
able  times,  upon  reasonable  notice,  produce  [state  wliere]  the 
documents  which  by  such  affidavit  shall  appear  to  be  in  hifl 
possession  or  power,  except  such  of  the  same  [if  any]  as  he 
inay  by  such  affidavit  object  to  produce :  and  the  applicant,  his 
attomi^s  and  agents  [continue  as  in  Form  16  to  die  end]. 


No.  18. 

The  like — and  for  hi'Spection  against  a  Corporation  or  PuUic 

Cmnpany. 

Upon  the  application,  &c.,  [Form  16,  ante],  It  is  ordered,  that 
the  plaintiflfe  [or  defendants]  do  within,  &c.  [Foinn  16]  file  a 
full  and  sufficient  affidavit  to  be  rriade  by  their  Director,  Secretary, 
or  other  principal  officer,  stating  whether  the  plaintiffs  [ordefe^iui^ 
ants]  have,  or  have  had,  in  their  possession  or  power,  any,  and 
[if  any]  what  documents  relating  to  the  matters  in  question  in 
this  suit,  and  accounting  for  the  same.  And  it  is  ordered 
[continiced  as  in  Form  16  or  17,  as  may  he  ordered  to  the  end]. 


No.  19. 
Onlerfor  inspection  of  documents  lield  not  privileged.  - 
Upon  the  application,  &c.,  [Form  16y  ante^  and  the  Judge 
being  of  ^opinion  that  the  documents  referred  to  in  the  schedules 
to  the  affidavit  of  the  defendant  [or  plaintiff  ]  C.  filed,  &c.,  are 
noi  privileged,  except  such  as  are  hereraafter  mentioned,  It  is 
<mlered,  that  the  defend^mts  [w  plaintiff]  G.  [as  in  Form  16  or  17 ^ 
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08  may  b6  ordered],  the  several  documents  in  the  firat  and  second 
parts  of  the  schedule  to  the  said  affidavit,  except,  &c.,  [state 
documents  held  privileged]  referred  to  in  the  said  schedules. 
And  it  is  ordered  that  the  applicant,  his  attornies  and  agents 
[contimie  as  in  Form  17  to  the  end]. 

No.  20. 

Order  enlarging  time,  where  affidavit  filed  is  insufficient. 

Upon  the  application  of  the  plaintiff"  [o7*  defendant]  A.,  and 
heanng  the  attorney  for  the  applicant  and  for  the  defendant 
[or  plaintiff^  B.,  and  upon  reading  the  order  dated,  &c ,  and  an 
affidavit  of  the  said  defendant  -  [or  pZain^ijf],  filed  the  day 

of  ,  in   pursuance   thereof  and  the  Judge  being  of  opinion 

that  the  said  affidavit  is  insufficient,  and  the  said  defendant  [or 
plaintiff],  by  his  attorney,  now  applying  for  further  time  to  file 
a  full  and  sufficient  affidavit,  It  is  omered,  that  the  time  for  the 
said  defendant   [or  plaintiff]  to  file  a  full  and  sufficient  affidavit 

[pursuant  to  the  said  order  be  enlarged  till  the  day  of 

If  deposit  ordered]  And  it  is  ordered,  that  the  said  defendant 
[or  plaintiff]  have  till  the  day  of  to  produce  and  leave 

with  the  Registmr  of  this  Court,  pursuant  to  the  said  order,  any 
documents  relating  to  the  matters  in  question  in  this  suit,  which, 
by  the  affidavit  so  to  be  made  by  him  shall  appear  to  be  in  his 
possession  or  power,  except  such  of  the  same,  if  any,  as  he  may 
by  such  affidavit  object  to  produce.  [//  so,  And  it  is  ordered, 
that  the  costs  of  this  application  be  costs  in  this  suit ;  or  that  the 
defendant  or  plaintiff"  B.  pay  to  the  plaintiflF  or  defendant  A., 
Bs.  for  the  costs  of  this  application ;  or  the  costs  of  this 

application,  to  be  taxed  by  the  Taxing  Officer  in  case  the  parties 
differ.] 


APPENDIX    J. 

[Referred  to  in  rule  453,  ^pra,  p.  222»] 


No.  1. 

Porm  of  ordinary  conditions  of  sale  of  immoveable  property. 

Conditions  of  sale  of  the  property  described  in  the  notification 
of  sale  in  suit  No.  of  18    . 

1.  No  person  shall  advance  a  less  sum  than  Ks.  ,  or 
tetract  a  bidding. 

2.  The  sale  is  subject  to  a  reserved  bidding,   which   has  been 
fixed  by  the  Registrar. 

3.  The  highest  bidder  shall   be   the  purchaser,  provided  the 
Registrar  shall  consider  that  a  sufficient  bid  has  been  offered^  and 
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if  any  dispute  arise  as  to  the  last  or  highest  bidding  for  any  lot, 
the  same  shall  be  put  up  again  at  a  former  bidding  and  resold. 

4.  The  purchaser  shall,  at  the  time  of  sale,  subscribe  his  name 
and  address  to  his  bidding,  and  the  abstract  of  title  and  all 
written  notices  and  communications  and  summonses  shall  be 
deemed  duly  delivered  to  and  served  upon  the  purchaser,  by 
being  left  for  him  at  such  address,  unless  or  until  he  is  represented 
by  an  attorney. 

6.     The   purchaser  shall,  at  the  time  of  sale,  pay  a  deposit  of 
twenty-five  per  cent,  on   the   amount  of  his   purchase-money   to 
the  Registrar,  otherwise   the   lot  shall  be  again  immediately  put    • 
up  and  resold. 

6.  The  Registrar  shall,  as  soon  as  possible  after  the  sale,  pro- 
ceed (o  certify  the  result,  and  such  certificate  shall,  within  eight 
days  after  the  sale,  be  filed  by,  and  at  the  expense  of,  the  party 
having  the  carriage  of  the  proceedings,  and  in  case  of  his  neglect 
the  purchaser  of  any  lot  shall  be  at  liberty  to  file  the  same,  and 
to  retain  the  costs  out  of  the  purchase-money. 

7.  The  party  having  the  carnage  of  the  proceedings  shall, 
within  days  after  such  certificate  has  become  binding 
deliver  to  the  purchaser,  or  his  attorney,  an  abstract  of  the  title 
to  the  lot  purchased  by  him,  subject  to  the  stipulations  con- 
tained    in     these   conditions;  and   the   purchaser  shall,   within 

days  after  the  actual  delivery  of  the  abstract,  deliver 
at  the  office  of  Mr.  A.  B.,  the  attorney  of  , 

[the  party  having  the  carriage  of  the  proceedings]  at  No.  , 

Street  in  the  Town  of  Calcutta,  a  statement  in 
Writing  of  his  objections  and  requisitions  [if  any]  to  or  on  the 
title  as  deduced  by  such  abstract,  and  to  and  in  respect  of  the 
description  of  the  property,  and  upon  the  expiration  of  such  last- 
mentioned  time  [and  in  this  respect  time  is  to  be  deemed  of  the 
essence  of  the  contract]  the  title  shall  be  considered  as  approved 
of  and  accepted  by  the  purchaser,  subject  only  to  such  objections 
and  requisitions,  if  any. 

8.  The  purchaser  shall,  under  an  order  for  that  purpose  to  be 
obtained  by  him,  or  in  case  of  his  neglect,  by  the  party  having 
the  conduct  of  the  proceedings,  at  the  costs  of  the  purchaser,  upon 
application  to  a  Judge  in  chambers,  pay  the  amount  of  his  pur- 
chase-money [after  deducting  the  amount  paid  as  a  deposit]  to 
the  Comptroller-General  of  Accounts  for  the  time  being  of  the 
Government  of  India,  and  the  Secretary  and  Treasurer  for  the 
time  being  of  the  Bank  of  Bengal,  with  the  privity  of  the 
Accountant-General  of  this  Court  to  the  credit  of  the  suit  No. 

of  187  [wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant], 
within  one  month  from  the  day  of  sale  [or  if  the  title  be  compli- 
cated, such  longer  period  as  may  be  deemed  necessary] ;  and  if 
the  same  be  not  so  paid,  then  the  purchaser  shall  pay  interest  on 
his  purchase-money  at  the  rate  of  per  cent,  per  annum 
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from  the  end  of  one  month  from  the  day  of  sale  [or  such  longer 

period   as   may   be   allowed]   to   the   day   on   which  the  same  is 

actually  paid. 

When  pay-  When  the  conditions  of   sale  state  that  interest  shall  be  paid,  if  "  ftom. 

nient  of  f^^y  cause  whatsoever "  the  purchase  is  not  completed   by  a  certain   day, 

interest  un-      ^\^^  purchaser  must  make  mit  a  sti-ong  case  in   order  to  succeed  in  bis 

der  condi-        objection  to  ^viy  interest,  and  must  sliow  that  the  delay  has  been   wilfdllj 

ma!v*be  o^  ^    caused  by  the  vendor's  solicitor,  and  that  the  delay  has  been  considerable  (1). 

jected  to.  9.     Upon  payment  of  the  purchase-money  in  manner  aforesaid^ 

the  purchaser  shall  be  entitled  to  possesion  of  such  parts  of  the 

property   as  are   in  hand,  and   to    the  rents  and  profits  of  such 

parts  as  are  let  as  from  the  day   of  such   payment,  and   shall  be 

entitled   to   a   proper  conveyance,  wherein  all  proper  parties  shidt 

join  as   the   Registrar  shall   direct.     Such   conveyance   shall  bo 

prepared   by,   and   registered   at   the   expense   of,  the  purohaserp 

and  shall  be  tendered  and  left  by  him  at   the   office   of  the   said 

Mr.  A.  B.  for  execution  by  the  proper  parties. 

It  should  also  hQ  stated  in  this  condition  that  the  purchaser  shall  at 
his  own  ex|)ense  take  such  ste()s  as  may  be  neccessary  for  the  purpoae 
of  t»»king  |>osse8sion — See  rule  401,  supra, 

10.  The  purchaser  shall  not  be  liable  to  pay  the  outgoings 
previous  to  the  day  of  payment  of  the  purchase-money  and  the 
rents  and  outgoings  shall  be  apportioned,  if  necessary. 

11.  The  production  and  inspection  of  all  deeds,  evidences 
and  muniments  of  title  which  are  not  in  the  possession  or  power 
of  the  party  having  the  carriage  of  the  proceedings,  and  the 
f)rocuring  and  making  of  all  certificates,  attested  or  other  copies 
or  extracts  of  or  from  any  registei-s,  deeds,  wills,  or  other  docu- 
ments, and  of  all  declarations  or  other  evidences  as  to  identity^ 
whether  required  for  the  verification  of  the  abstract  or  for  any 
other  purpose,  shall  be  at  the  expense  of  the  purchaser  requiring 
the  same. 

12.  If  any  error  or  mis-statement  shall  appear  to  have  been 
made  in  the  particulars  or  description  of  the  property,  such  error 
or  mis-statement,  if  capable  of  compensation,  shall  not  annul 
the  sale  nor  entitle  the.  purchaser  to  be  discharged  from  his 
purchase,  but  a  compensation  shall  be  made  to  or  by  the 
purchaser  as  the  case  may  be,  and  the  amount  of  such  compen- 
sation shall  be  settled  by  a  Judge  in  chambei-s. 

This  condition  applies  to  small  errors  and  will  not  cover  a  large  defi- 
ciency (2). 

13.  If  the  purchaser  shall  not  pay  his  purchase-money  at  the 
tinle  above  specified,  or  at  any  other  time  which  may  be  named 
in  any  order  for  that  purpose,  and  in  all  other  respects  perform 
these  conditions,  an  oi-der  may  be  made  by  a  Judge  in  chambers 
for  the  resale  of  the  property  and  for  payment  by  the  purchaser 
of  the   amount  of  the   deficiency,  if  any,  in  the  price  which  may 

(1)  Bannerman  v.  Clark,  26  L.  J.  ch.  77  ;  IhVitonc  v.  DtViaone,  I  Mac  h  GU 
336,  1  Hall  and  T.  408.    See  rule  401,  %upra. 

(2)  Whittemore  v.  Whiticmore,  L,  R.  8  Eq.  603. 
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be   obtained   upon   snoh   resale,  and   oT  all  attorney-and-client's 
costs  and  expenses  occasioned  by  such  default. 

14.  When  a  resale  is  directed,  if  for  want  of  bidders  the 
property  cannot  be  resold,  the  purchaser  at  the  former  sale  shall 
pay  the  whole  amount  of  his  purchase-money  into  Court ;  but  if 
the  property  be  resold,  and  if  the  price  obtained  at  the  resale 
be  less  than  the  purchase-money  payable  by  the  original  pur^ 
chaser,  he  shall  pay  the  amount  of  the  deficiency.  The  cosU 
occasioned  by  the  default  of  the  original  purchaser  shall  also  be 
paid  by  him.  An  order  containing  these  directions  may  also 
be  obtained  from  a  Judge  in  chambers. 


No.  2. 

Form  of  ordinary  oon^itlons  of  sale  of  moveable  property,  other 
than  ne£rotiable  securities,  or  shares  in  any  railway,  banking, 
or  other  public  eompany  or  corporation. 

Conditions  of  sale  of  the  properly  described  in  the  notification 

of  sale  in  sxcit  No,  of  IS    , 

1.  No  person  shall  advance  a  loss  sum  than  Rs.  ,  or 
retract  a  holding. 

2.  The  highest  bidder  shall  be  the  purchaser,  provided  the 
Registrar  shall  consider  that  a  sufficient  bid  has  been  offered, 
and  if  any  dispute  arise  as  to  the  last  or  highest  bidding  for  any 
lot,  the  property  shall  be  put  up  again  at  a  former  bidding  and 
resold. 

3.  The  purchaser  shall,  at  the  time  of  sale,  pay  the  full 
amount  of  the  purchase-money,  otherwisQ  the  property  shall  b§ 
again  immediately  put  up  and  resold. 

4.  Upon  payment  of  the  purchase-money,  the  purchaser  shall 
be  entitled  to  obtain  immediate  possession  of  the  property, 

5.  The  Registmr  shall,  as  soon  as  possible  after  the  sale, 
proceed  to  certify  the  result.  Such  certificate  shall  be  filed  by, 
and  at  the  expense  of,  the  party  having  the  conduct  of  the 
proceedings. 


No.  3. 
Form  of  certificate  of  result  of  sale. 

Suit  No         of  18    . 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM  IN 
BENGAL,  ORDINARY  ORIGINAL  CIVIL  JURISDICTION. 

Whereas  by  a  decree  [or  order  ]  of  this  Honorable  Court  made 
in  the  above  suit,  and  dated  the  day  of 

one  thousand  eight  hundred  and  ,  it  wa§ 

ordered  .that  the  premises  comprised  in  the  mortgage  therein 
referred  to  should  be  sold  by  the  Registrar  to  the  best  purchaser 
or  purchasers  that  could  be  got  for  the  same,  provided  the  Regis- 
trar should  consider  that  a  sufficient  sum  had  been  offered,  ancj 
that  all  proper  parties  should  join  in  the  conveyance  as  tho 
Registrar  should  direct,  and   that   the   conveyance  should    b^ 
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settled  by  the  Registrar  if  the  parties  should   differ  aboat  the 
same,  I  do  hereby  certify  as  follows  : — 

1.  I  certify  that  I  did  this  day,  in  my  sale-room,  subject  to 
the  conditions  specified  in  the  conditions  of  sale  hereunto  annexed, 
and  marked  with  the  letter  A.  put  up  for  sale  by  auction  the 
said  premises  described  in  the  notification  of  such  sale  (  a  copy 
of  which  is  hereunto  annexed,  and  marked  with  the  letter  B),and 
that  the  result  of  such  sale  is  truly  set  forth  in  the  bidding  paper 
hereunto  annexed  and  marked  with  the  letter  C. 

2.  I  further  certify  that  the  sums  set  forth  in  the  second 
column  of  the  said  bidding  paper  are  the  highest  sums  bid  for 
the  respective  lots,  the  numbers  of  which  are  set  forth  in  the 
first  column  opposite  to  such  respective  sums,  and  that  the 
persons  whose  names  are  subscribed  in  the  fifth  column  of  the 
said  bidding  paper  as  purchasers  were  respectively  the  highest 
bidders  for,  and  became  the  purchasers  of,  the  said  respective 
lots,  at  the  prices  or  sums  set  opposite  to  their  respective  names 
in  the  said  second  column  thereof. 

3.  I  further  certify  that  I  have  received  the  sums  set  forth  in 
the  third  column  of  the  said  bidding  paper  as  deposits  from  the 
said  respective  purchasers  in  respect  of  their  respective  purchase- 
monies  set  forth  in  the  said  second  column  of  the  said  bidding 
paper,  leaving  due  in  respect  of  the  said  purchase-monies  the 
respective  sums  set  forth  in  the  fourth  column  of  the  said  bid- 
ding paper. 

4.  I  further  certify  that  the  several  lots  opposite  to  the  num- 
bers of  which  I  have  in  the  third  column  of  the  said  bidding 
paper  written  the  words  "  not  sold,"  were  not  sold,  no  person 
having  bid  a  sufficient  sum  for  the  same. 

5.  I  further  certify  that  no  person  bid  any  sum  whatever 
for  the  several  lots  opposite  the  numbers  of  which  I  have  in  the 
second  column  of  the  said  bidding  paper  written  the  words 
"  no  bidding."  ^t 

Dated  this  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

Registrar. 

N.  4. 
Form  of  Biddin^r  Paper. 

Bidding  paper  marked  B,  referred  to  in  my  certificate  made 
in  the  suit  No.  of  18      ,  and  dated  the  day 

of  one  thousand  eight  hundred  and 

Registrar. 

We,  whose  names  are  hereunder  subscribed,  respectively  bid  at, 
the  sale  by  auction  in  the  above  suit  on  the  day 

of  one  thousand  eight  hundred  and  , 

the  sums  set  opposite  to  our  respective  names  for,  and   became 
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the  purchasers  of,  the  respective  lots  specified  in  the  notification 
of  such  sale,  the  numbers  of  which  are  set  opposite  to  our 
respective  names,  subject  to  the  conditions  produced  at  such  sale. 


No.  of 
lot. 

Amount  of     Amount  of 
higliest            clepoeit 
bidding.          receive<l. 

Amount 

remaining 

due. 

Signature  of 
the  purchaser. 

Purchaser's 

address  and 

quality. 

! 
1 

1  ' 
i 

i 

APPENDIX    K. 

[Referred  to  in  rule  706,  «upra,  p.  289.] 


Form  of  Warrant  under  rule  005. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JURISDIC- 
TION. 

Victoria,  hj  the  Grace  of 
God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith, 
and  so  forth. 

To  THE  Officer  in  charge  of  the  [name  of  jaU], 

You  arc  hereby  required  to  have  the  body  of  A.  B., 
now  a  prisoner  in  the  [name  of  jail],  under  safe  and  sui-e 
conduct,  before  the  High  Court,  on  its  Original  Side,  on  the 
day  of  next,  by  of  the 

6lock  in  the  forenoon  of  the  same  day,  for  the  purpose  of  being 
bailed,  and  unless  the  said  A.  B.  shall  then  and  there  be  bailed, 
and  by  the  said  Court  ordered  to  be  released  from  custody, 
cause  him,  after  the  said  Court  shall  have  dispejised  with  his 
further  attendance,  to  be  conveyed,  under  safe  and  sure  conduct, 
back  to  the  said  jail. 

Dated  this      '  day  of  18    . 


Registrar. 
[Or  Clerk  of  the  Crovm^ 
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Form  of  Warrant  undAr  nil«  696  or  701. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JURISDIC- 
TION. 

Victoria,  by  the  Grace  of 
God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  and  so 
forth. 

To  THE  Officer  in  charge  of  the  'name  of  jail],  m*  of  the 
[name  of  Asylum],  or  to   [name  of  Officer]   IN  charge 

OF  B.  C,  AN  ALLEGED  LUNATIC. 

You  are  hereby  required  to  have  the  body  of  B.  C, 
now  a  pnsoner  in  the  [name  of  jail]  or  now  in  custody  at 
the  [name  of  Am/him],  m"  now  in  your  charge,  under  safe  and 
sure  conduct,  before  the  High  Court,  on  its  Original  Side,  on 
the  day  of  next,  by 

of  the  clock  in  the  forenoon  of  the  same  day  there  to  be  dealt 
with  according  to  law,  and  unless  the  said  B.  C.  shall  then  and 
there  by  the  said  Court  be  ordered  to  be  discharged,  cause  him, 
after  the  said  Court  shall  have  dispensed  with  his  further 
attendance,  to  be  conveyed,  under  safe  and  sure  conduct,  back 
to  the  said  jail  [or  Asylum,  or  other  custody]. 

Dated  this  day  of  187     . 

Registrar. 
[Or  Clerk  of  the  Croim.] 


Form  oi  Warrant  under  rule  607. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JURISDIC- 
TION. 

Victoria,  by  the  Grace    of 

God,  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  Queen, 

.      .  Defender   of  the  Faith,  and  so 

forth. 

To  THE  Officer  in  charge  of  [name  of  jail,  or  lunatic 
Asylum,  or  other  place  tvhere  the  person  is  detained  in 
custody],  07'  to  [name  of  person]. 

You  are  hereby  required  to  have  the  body  of  B.  C,  now 
a  prisoner  in  your  custody  [or  now  in  yov/r  custody]  before 
the  High  Court,  on  its  Original  Side,  on  the  *       day 

of  .    next,  by  of  the  clock  in  the  forenoon  of 

the  same  day,  to  be  dealt  with  according  to  law,  and  you  shall 
then  and  there  abide  by  3uch  order  as  shall  in  that  behalf 
l>0    toad6    by    the    said    Court.     [If  the  prisoner  is  detained 


Digitized  by 


Google 


APPENDIX.  §gj 

in  public  custody,  add]  And  unless  the  said  B.  C.  shall 
then  and  there,  by  the  said  Court  be  ordered  to  be  released, 
you  shall,  after  the  said  Court  shall  have  dispensed  with  his 
further  attendance,  cause  him  to  be  conveyed,  under  safd  and 
sure  conduct,  back  to  the  said  jail  [or  Asylum,  or  other  place  of 
custoily],  . ) 

Dated  this  day  of  18    ,  .  * 

Registrar, 
[Or  Clerk  of  the  Crown.] 

Form  of  Warrant  under  rule  608. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JURISDIC 
TION. 

Victoria,  by  the  Grace  of 
God,  of  the  United  Kingdom  of 
Great  Britian  and  Ireland,  Queen, 
Defender  of  the  Faith  and  so 
forth. 

To  THE  Officer  in  charge  of  the  [name  of  jail]. 

You   are   hereby   required   to   have    the   body  of  B.  C.,  now  a 

Erisoner  in  the   [name  of  jail],   under  safe  and  sure   conduct, 
efore  the  High  Court,  on  its  Original  Side,  on  the 
day  of  next,   by  of   the   clock   in  the  forenoon 

of  the  same  day,  there  to  give  testimony  in  a  certain  charge 
or  prosecution  now  pending  before  the  said  Court  against  D.  E., 
and,  after  the  said  B.  C.  shall  then  and  there  have  given  his 
testimony  before  the  said  Court,  or  the  said  Court  shall  have 
dispensed  with  his  further  attendance,  cause  him  to  be  conveyed, 
under  safe  and  sure  conduct,  back  to  the  said  [name  of  jail\ 
Dated  this  day  of  18    . 

Registrar^ 
[Or  Clei*k  of  the  Croioii.] 

Form  of  Warrant  under  rule  699. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JTJRISDIC- 
TION. 

Victoria,  by  the  Grace  of 
God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  and  so 
forth. 

To  THE  OfI'ICER  in  CHARGE  OP  THE  [name  of  jail]. 

You   ai-e   hereby  required   to   have   the  body  of  B.  C,  now  a 
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prisoner  in  the  [name  of  mii\  under  safe  and  sm*e  conduct, 
Defore  the  officers  assembled  at  a  Court-martial  [or  before 
the  commissioners  acting  under  the  authority  of  a  com.- 
mission  from  the  Govemor-Oeneral  in  Council]^  at  , 

on  the  day  of  next,  by 

of  the  clock,  in  the  forenoon  of  the  same  day,  for  the  trial  of 
the  said  B.  C.  [or  there  to  give  testimony  in  a  certain  trial 
now  pending  before  the  said  Court-maitial,  or  the  said  com- 
missioners against  D.  E.  [or  as  the  case  may  be],  and  after  the 
trial  of  the  said  B.  C,  or  after  the  said  B.  C.  shall  then  and 
there  have  given  his  testimony  before  the  said  Court-martial 
[or  the  said  commissioners'],  or  the  said  Court-martial  [a?*  tlie 
said  commissioner's]  shall  have  dispensed  with  his  further 
attendance,  cause  him  to  be  conveyed,  under  safe  and  sure 
conduct,  back  to  the  said  [nam^  of  jail], 
'    Dated  this  day  of  18    . 

Registrar, 
[Or  Clerk  of  the  Crotvn.] 

Form  of  warrant  under  rule  700. 

IN  THE  HIGH  COURT  OF  JUD1CA.TURE  AT  FORT  WILLIAM 
IN  BENGAL,  ORDINARY  ORIGINAL  CRIMINAL  JURISDIC- 
TION. 

Victoria,  by  the  Grace  of 
God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland, Queen, 
Defender  of  the  Faith,  and  so 
forth. 

To  THE  Officer  in  charge  of  the  [naine  of  jail]. 

You  are  hereby  required  to  cause  the  body  of  B.  C.,  now  a 
prisoner  in  the  [name  of  jail],  to  be  conveyed,  under  safe 
and  sure  conduct,  to  the  jail  at  ,  and,  on  or  before 

the  day   of  ,  made   over   to   the  officer 

in  charge  of  such  jail,  to  be  by  him  there  kept  in  intermediate 
custody  for  the  purpose  of  trial  before  the  High  Court,  in  the 
exercise  of  original  criminal  jurisdiction,  at  its  next  sittings 
to  be  held  at  [name  of  place]. 

Dated  this  day  of  18, 

Registixur. 
[Or  Clerk  of  tlie  C/9'ourrt.] 
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APPENDIX    L. 

[Referred  to  in  the  note  to  rule  749,  supra^  p.  312.] 


Know  all  men  by  these  presents,  that  we,  A.  B.  of  ,  Administra- 

and  C.  D.  of  ,  and  F.  G.  of  ,  tion-bond. 

are  held  and  firmly  bound  unto  the  Honourable  [the  Chief  Jv^tice*8 
name]  Knight,  Chief  Justice  of  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal,  in  the  sum  of  Ks.  of  good 

and  lawful  money,  to  be  paid  to  the  said  Honourable  [the  Chief 
Justice's  name']  or  the  Chief  Justice  of  the  said  High  Court  for 
the  time  being,  for  which  payment  we  do  hereby  bind  our- 
selves, and  each  and  every  of  us  binds  himself  for  the  whole, 
our  and  each  and  eveiy  of  our  heirs,  executors,  and  adminis- 
trator, unto  the  said  Honourable  [the  Chief  Justices  name],  his 
successors  in  office,  firmly  by  these  presents.  Sealed  with  our 
seals.      Dated  the  day  of  in   the  year 

of  our  Lord  one  thousand  eight  hundred  and 

The  condition  of  the  above  written  obligation  is  such,  that  if 
the  above  bounden  A.  B.,  administrator  of  the  property  and 
credits  of  H.  I.,  deceased,  do  make,  or  cause  to  be  made,  a  full  and 
true  and  perfect  inventory  of  all  the  estate  of  the  said  deceased, 
which  has  or  shall  come  to  the  hands,  possession,  or  knowledge  of 
him  the  said  A.  B.,  or  into  the  haads  or  possession  of  any  other 
pereon  or  persons  for  him,  and  the  same  so  made  do  exhibit  or 
cause  to  be  exhibited  into  the  registry  of  the  said  High  Court 
of  Judicature  at  Fort  William  in  Bengal,  at  or  before  the 
day  of  next  ensuing,  or   within 

such  further  time  as  the  Court  may  from  time  to  time  appoint : 
And  the  same  estate  and  all  other  the  estate  of  the  said  deceased 
at  the  time  of  his  death,  which,  at  any  time  after,  shall  come  to 
the  hands  or  possession  of  the  said  A.  B.,  or  of  any  other  person  or 
persons  for  him,  do  administer  according  to  law  :  And  further  do 
make,  or  cause  to  be  made,  a  true  and  just  account  of  his  said 
administration  at  or  before  the  day  of  , 

which  will  be  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  or  within  such  further  time  as  the  Court 
may  from  time  to  time  appoint :  And  all  the  rest  and  residue  of 
the  said  estate  which  shall  be  found  remaining  upon  the  said 
admininistration  account,  tlie  same  being  first  examined  and 
allowed  of  by  the  said  High  Caurt  of  Judicature,  shall  deliver 
and  pay  unto  such  person  or  persons  respectively  as  shall  be 
lawfully  entitled  to  such  residue  :  And  if  it  shall  hereafter 
appear  that  any  last  will  and  testament  was  made  by  the  said 
deceased,  and  the  executor  or  executors  therein  named  do 
exhibit  the  same  into  the  said  Court  making  request  to  have  it 
allowed  and  approved  accordingly,  if  the  above  bounden  A.  B., 
being  thereunto  required,  do  render  and  deliver  the  letters  of  ad- 
ministration to  him  giauted  (approbation  of  such  testament  being 
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first  had  and  made)  in  the  said  Court :  Then   this   obligation   to 
be  void  and  of  none  effect :  Else  to  remain  in  full  force  and  virtue- 
Sealed  and  delivered  at  in  the  presence  of 


Directions  as 
to  service  of 
process. 


Service  to  be 
personal,  if 
practicable. 


Proof  of  ser- 
vice. 


On  the  party 
personaUy. 


APPENDIX    M. 

[Referred  to  at  p.  141,  note  (1).] 


CirciUar  Order,  No.  9,  dated  6th  April,  1871. 
The  returns  transmitted  by  the  local  Courts  of  the  service  of 
writs  of  summons,  and  of  notices  of  the  hearing  of  appeals,  issued 
by  the  High  Court  for  service  within  the  jurisdiction  of  local 
Courts,  are,  in  many  instances,  so  insufficient  as  to  necessitate 
postponements,  the  retransmission  of  such  process  for  further 
proof,  or  the  issue  and  transmission  of  fresh  process  for  service. 

2.  The  Courts  frequently  send  up  nothing  but  the  Nazir's 
return,  which  is  often  no  more  than  a  mere  report  of  oral  state- 
ments made  to  him  by  others  as  to  the  mode  of  service.  Such 
returns,  without  proof  of  the  statements  contained  therein,  are 
of  no  value. 

3.  By  the  Civil  Procedure  Code,  whenever  it  is  necessary  that 
summons  should  be  served  beyond  the  limits  of  the  jurisdiction 
of  the  Court  which  issued  it,  the  Court  which  is  called  upon  to 
serve  the  summons  is,  by  s.  59  (1)  placed  in  the  same  situ- 
ation as  if  it  had  itself  issued  the  summons,  and  ought  to  satisfy 
itself  that  the  summons  has  been  effectually  served  as  directed 
by  the  Act. 

4.  The  duty  of  the  local  Courts  is,  notwithstanding  i*epeated 
admonitions,  so  often  imperfectly  performed  in  this  matter,  that 
it  appears  to  the  High  Court  necessary  to  remind  them  that  no 
Court  can  rightly  proceed  to  hear  a  suit  or  an  appeal  ex  parte 
until  it  has  been  proved  to  the  butisfaction  of  that  Court  that 
the  summons  to  a  defendant  to  appear,  or  notice  to  a  respondent 
of  the  hearing  of  an  appeal,  as  the  case  may  be,  has  been  duly 
served,  i.e.,  has  been  served  strictly  in  such  manner  as  the  law 
provides. 

5.  The  service  should  be  personal  in  all  cases  in  which  per- 
sonal service  is  practicable,  and  the  Court  ought  not  in  ex  parte 
cases,  to  act  upon  anything  short  of  personal  service,  until  it  is 
satisfied  that  personal  service  could  not  reasonably  be  effected  (2), 

6.  The  nature  of  the  proof  of  service  which  the  Court  ought 
to  require  in  each  case,  according  as  it  falls  under  one  or  another 
of  the  various  sections  of  the  Civil  Procedure  Code  relating  to 
service  of  summons  on  defendants,  may  be  shortly  stated  as 
follows  (3)  :— 

(1.)     When  the  summons  or  notice  is  served   on   the   defend- 

(1).  Section  85  of  Act  XIV  of  1882. 
(2).  See  Act  XIV  of  1882,  s.  75. 

(3).  By  Act  XIV  of  1862,  8.   82,   service  is  required  to  be  proved  by  the  ea* 
amination  of  the  serving  offioer. 


Digitized  by 


Google 


APPENDIX.  431 

ant,  or  respondent,  personally,  the  service,  and  the  signature 
of  the  defendant,  or  respondent,  on  the  back  of  the  summons 
or  copy,  should  be  proved  by  the  affidavit  or  solemn  declaration 
recorded  in  writing  of  the  person  who  actually  effected  the  ser- 
vice ;  and  the  identity  of  the  person  served,  with  the  party  to 
whom  the  process  is  addressed,  should  be  proved  by  the  affidavit 
or  solemn  declaration  of  some  one  personally  acquainted  with 
the  party*to  be  served. 

(2.)  If  the  service  be  made  under  s.  49  of  Act  VIII  of  On  an  agent. 
1859  (1)  on  an  agent,  it  should  be  proved  that  this  person  was 
empowered  to  accept  service,  either  by  reason  of  his  being  one 
of  the  class  of  recognised  agents  described  in  s.  17  of  Act 
VIII  of  1859  (2)  or  by  virtue  of  appointment  for  that  purpose 
in  writing. 

Note. — ^The  party  causing  the  service  to  be  effected  must  give  proof 
to  this  effect.  It  is  a  matter  of  which,  ordinarily  speaking,  the  serving 
officer  would  have  no  knowledge. 

(8.)     If  the   service   be   made   under   s.   53   (3),  it  should  be  On  a  male 
proved  by  the  affidavit  or  solemn  declaration  of  the  officer  effect-  member  of 
ing  the  service,  and  if  necessary,  of  some  other  person  or   persons  ^  ®  *™*  ^* 
acquainted  with  the  facts,  that  the  defendant,  or  respondent,  could 
not   be  found  and  had  no  agent  empowered  to  accept  the  service, 
and  that  the  person  to  whom  the  process   was   delivered   was  an 
ddtdt  male  member  of  his  family,  and  was  actually  residmg  with 
him  at  the  time  of  such  service. 

(4.)     If  the   service   be    made   under   s.    55   (4),  it  should,  in  By  6xing  a 
like  manner,  be  proved  that  the  defendant,   or   respondent,  could  copy  on  the 
not  be   found,  and  that  there  was  no  agent  empowered  to  accept  ^^niiig-*^^ 
the  service,  nor  any  other  person  on  whom  the  service   could   be  house. 
made,  and  that  the  defendant,  or  respondent,  ivas  actiudly  dwell- 
ivg  (5)  in  the  house  (6),  on  the  other  door  of  which  a  copy  of  the 
process  was  fixed,  at  the  time  when  it  was  so  fixed. 

(5.)     If  the   service   be   made   under  s.   57   (7),  it  should,  iu  Under  an 
like  manner,  be  proved  that  the  house,  upon   the   door  of  which  or^r  for 
a   copy   of  the  process  was  fixed,  was  the  house  in  which  the  de-  service!* 
fendant,  or  respondent,  last  resided  (8\  and  that  the  service   was 
made  in  all  respects  in  conformity  with  the  order  for  substituted 
service,  which  should  accompany  the  process. 

(6.)     If  the  service  be   made    under   s.    61  (9;,   it   should    be  On  an  agent 
proved,  in  like  manner,  that  the  summons  or  notice  could  not   be  j^^o^^^le 
served  on  the  defendant,  or  respondent,  in   person,   and   that   he  property. 
had  no  agent  empowered  to  accept  the  service,  and  that  the   per- 
son  to   whom   the  process  was  delivered  was  an  agent  of  the  de- 

(1)  Section  75  of  Act  XIV  of  1882.  (3)  Section  78  of  Act  XIV  of  1882. 

(2)  Section  57  of  Act  XIV  of  1882.  (4)  Section  80  of  Act  XIV  of  1882. 

(5)  The  facta  leading  to  this  inference  should  be  stated. 

(6)  In  Act  XIV  of  1882,  s.  80,  the  dwelling-house  is  mentioned  as  the  house  in 
which  the  defendant  ordinarily  resides. 

(7)  Section  82  of  Act  XIV  of  1882. 

(8)  It  should  be  stated  how  long  and  until  when  he  resided  in  the  house,  and 
what  has  become  of  him.  (»)  Section  77  of  Act  XIV  of  1882. 
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On  a  corpora- 
tion or  com- 
pany. 


When  process 
is  declined. 


Mode  of 
obtaining 
proof  of 
service. 


Return. 


fcndant,  or  rfespondent,  in  charge  of  the  land  or  other  immoveable 
property  forming  the  subject-matter  of  the  suit. 

(7.)  If  the  service  be  made  under  *?.  63  (1),  it  may  be 
proved  that  the  summons  or  notice  was  left  at  the  registered 
office  of  the  company,  or  was  delivered  t<>  any  director,  secretary 
or  other  principal  officer. 

(8.)  If  the  summons  or  notice,  when  tendered,  be  declined  by 
the  defendant,  or  his  agent,  or  a  male  member  of  his  family, 
besides  the  proof  required  as  to  identity,  &c.,  as  stated  above,  it 
should  be  proved  that  the  party  was  informed  that  the  document 
tendered  was  a  summons  or  notice,  and  that  he  was  made 
acquainted  with  the  nature  and  contents  thereof 

(9.)  The  proof  which  is  above  described  as  requisite,  accord- 
ing to  the  case,  may  be  either  by  the  affidavit  or  verified 
statement  of  the  person  by  whom  the  service  was  eflFected,  and 
of  any  person  who  may  have  accompanied  the  serving  officer 
for  the  purpose  of  identifying  the  party  to  whom  the  process  was 
addressed  or  otherwise  directing  or  assisting  the  serving  officer : 
or,  if  deemed  necessary,  by  the  examination  in  Court  as  wit- 
nesses of  such  pei-sons  as  the  Court  may  think  fit  to  examine. 

This  clause  now  stands  as  modified  bv  V.  O.  Xo.  6,  dated  Feb. 
lOtb,  1872. 

(10.)  When  the  summons  which  has  been  served  is  the  sum- 
mons of  another  Court,  transmitted  to  the  serving  Court  for  the 
purpose  of  service  only,  then,  upon  service  being  effected,  this 
latter  Court  should  re-transmit  the  summons  to  the  Court  by 
which  it  was  issued,  together  with  the  Nazir  s  return  and  the 
affidavits,  verified  statements,  or  de[>ositions  of  the  serving  officer 
and  the  witnesses  relative  to  the  facts  of  the  service. 

7.  The  foregoing  directions  apply  to,  and  must  be  followed  in, 
the  cases  of  all  notices  and  judicial  processes  which,  by  s.  108 
of  Act  VIII  of  1859  (2)  are  required  to  be  served  in  the  manner 
directed  for  the  service  of  summons  upon  a  defendant  to  appear 
and  answer. 


Certificate  by  Judge  of  due  sei^tnce  of  summons,  under  8. 59  (3). 

I  do  hereby  certify  that  I  did,  on  the  day  of 

18         ,  cause  a  copy  of  the  within  summons   (or   notice)   to   be 
served  upon  the  above-named  defendant,  or  respondent 

Or 
that  the  above  summons  (or  notice)  was 
not,  in  my  opinion,  duly  served  upon  the  above-named  defendant, 
or  respondent,  for  the  following  reasons  : 
ZiLLAH  ^ 

The  of  18    .   I  Judge. 

Form  No.  121  in  sched.  iv  of  Act  XIV  of  1882  has  been    substituted 

(1)  Section  436  of  Act  XIV  of  1882.  (2)  Section  94  of  Act  XIV  of  1882. 

(3)  Section  85  of  Act  XIV  of  1882. 
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for  this  foi'in  of  certificate  by  the  following  Circular  Order,  No.  23| 
dated  7th  June,  1879  :— 

A  doubt  having  been  ejcpressed  as  to  whether  the  form  of  "certifi- 
cate by  Judge  of  due  service  of  summons  under  s.  59  of  Act  VIII 
of  1859,"  prescribed  by  C.  O.  No.  9,  dated  the  6th  April,  1871,  Jiaa 
been  superaeded  by  the  FonnNo.  121  in  the  ith.scheduleof  ActJC 
of  1877,  the  Judges  are  pleased  formally  to  cancel  the  form  first 
mentioned,  and  to  direct  that  the  latter  be  used  instead  thereof. 

Directions  for  Sei'ving  Officers  and  forms  of  returns  to  be  made 

by  Nazirs, 

I.  Nazirs  in  serving  summonses  and  other  pi*ocess  under 
Act  VIII  of  1859  (1)  must  carefully  attend  to  the  directions  of 
the  Act  as  to  the  service  of  process.  Their  attention  is  particularly 
called  to  the  fact  that,  wherever  it  is  practicable,  the  service  of 
process  placed  in  their  hands  should  be  personal. 

II.  They  will  be  held  responsible  for  the  due  and  regular 
service  of  all  process  entrusted  to  them  for  service  by  themselves 
and  their  subordinates,  and  in  each  case  for  the  correctness  of  the 
statements  made  in  the  return. 

No  peon  should  be  retained  for  the  service  of  process  who  cannot 
read  and  write,  or  who  is  not  capable  of  fully  and  intelligently 
carrying  out  these  rules  in  so  far  as  they  relate  to  actual  service. 

III.  Forms  of  returns  to  be  made  by  Nazirs  are  annexed, 
which  should  be  followed  as  nearly  as  the  circumstances  of  the 
case  admit. 

IV.  In  all  cases,  if  the  summons  or  other  process  is  served 
personally,  and  the  person  served  signs  an  acknowledgment  of 
the  service,  the  return  shall  state  that  fact,  and  i-efer  to  the  signa- 
ture of  the  party  signing,  thus — "  that  the  said 

did,  at  the  time  of  such  service,  in  the  presence  of 

and  ,  sign  the  acknowledgment  of  the  service 

endorsed  on  the  summons  (or  other  process)  hereto  aimexed." 

,  V.  If  the  summons  or  other  process  was  tendered  and  declined, 
it  will  be  necessary  to  show  that  the  contents  of  the  same  were 
brought  to  the  knowledge  of  the  party  served. 

The  re turji  must  state  "that  the  summons  (or  other  process) 
was  tendered  and  returned,  and  that  the  defendant,  or  respondent, 
refused  to  receive  the  same,  whereupon 

informed  him  what  the  document  was,  and  acquainted  him  with 
the  nature  and  contents  thereof." 


Form  No.  1. 
Return  'of,  service  of  Summons  or  Notice  on  defendant  in 

person  imder  s.  49  of  Act  VIII  of  1859  (2). 
I  do  hereby  certify  that  I  did,   on   the  day   of  , 

deliver  [or  tender  (3),  or  cause  to  be  delivered  .or  tendered]  a 

.  (1)  Act  Xiy  of  1832.  (2)  Section  75  of  Act  XfV  of  1882. 

(3)  This  word  to  be  used  if  the  summons  has  l^een  declined. 
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copy  of  the  summons  hereto  annexed  under  signatiure  of 
and  the  seal  of  the  Court,  [with  (if  the  document 

is  in  English  and  the  party  to  be  served  be  a  native)  a  translation 
thereof  in  the  language  and  character,]  to  the 

defendant  [or  respondent]  (name  and  describe  him  by  his  residence 
and  occupation  and  caste,  and  father's  name  if  known :  state  facts 
as  to  signature,  &c.). 

Form  No.  2. 
Return  ofsei^ice  of  Summons  or  Notice  on  Agent  vmder  a.  49  (I). 

I  do  hereby  certify  that  I  did,  on  the  day  of  , 

deliver  [or  tender  (2),  or  cause  to  be  delivered  or  tendered]  a 
copy  of  the  summons  [or  notice]  hereto  annexed,  under  tne 
signature  of  the  and  seal  of  the  Court,  [with 

(if  the  document  is  in  English  and  the  party  to  be  served  be  a 
native)  a  translation  thereof  in  the  language  and 

characterj  to  (name  and  describe  him)  in  person,  who  is  (3)  an 
agent  of  the  defendant  [or  respondent]  empowered 

to  accept  service  of  the  same  [or  if  a  recognized  agent,  state  how 
he  is  so]. 

(State  facts  as  to  signature). 

Form  No.  3. 

Return  of  service  of  Summons  o?*  Notice  on  a  male  me^nher  of 
the  family,  nnder  s.  S3  (4). 

I  do  hereby  certify  that,  as  the  defendant  [or  respondent]  can- 
not be  found,  and  has,  as  far  as  I  am  aware,  no  agent  to  accept 
service  of  summons  [or  notice],  I  did,  on  the  day  of  , 

deliver  [or  tender  (2),  or  cause  to  be  delivered  or  tendered!  a 
copy  of  the  summons  [or  notice]  hereto  annexed,  under  the 
signature  of  the  and  seal  of  the 

Court,  [with  (if  the  document  is  in  English  and  the  party  to  be 
served  be  a  native),  a  translation  thereof  in  the 
language  and  chai'acter,]  to  the  (state  if 

relation  or  servant,  and  his  apparent  age)  of  the  said  defendant 
residing  with  him. 

Form  No.  4. 

Return  of  service  of  Summans  or  Notice  under  s,  66  (5). 

I.do  hereby  certify  that,  as  the  defendant  [or  i*espoudent]  cannot 
be  found,  and  there  is,  as  far  as  I  am  aware,  no  agent  empowered 

g)  Section  76  of  Act  XIV  of  1882. 
)  Thii  word  to  be  used  if  the  summoni  has  been  declined. 

(3)  If  necessary  **  as  I  am  informed  and  believe." 

(4)  Section  78  of  Act  XIV  of  1882.  (5)  Section  80  of  Act  XIV  of  1$82. 
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to  accept  service  of  summons,  nor  any  other  person  on  whom  the 
service  can  be  made,  I  have  fixed  [or  cause  to  be  fixed]  a  copy  of 
the  Summons  [or  notice]  hereto  annexed,  under  the  signature  of 
the  and  seal  of  the  Court,, 

[with  (if  the.document  is  in  English  and  the  party  to  be  served 
be  a  native,)  a  translation  thereof  in  the  ^  language 

and  character,]  on  the  outer  door  of  the  house  in  which  the 
defendant  [or  respondent]  is  now  residing. 

(State  whether  this  is  of  server's  own  knowledge   or  from 
information  and  belief). 


Form  No.  5. 

Return  of  service  of  Sivmvions  or  Notice  under  s,  57  (1). 

I  do  hereby  certify  that  I  have,  under  an  order  of  the  Court 
of  the  ,  made  under  s.  57  of  Act  VIII 

of  1859  (1),  served  [or  cause  to  be  served]  the  summons  [or  notice] 
hereto  annexed  by  fixing  up  a  copy  thereof,  under  the  signature 
of  the  and  seal  of  the  Court, 

[with  (if  the  document  is  in  Knglish  and  the  party  to  be  served 
be  a  native,)  a  translation  thereof  in  the 

language  and  character,]  upon  a  conspicuous  place  in  the  Court- 
house of  the  ,  and  also  upon  the  door 
of  a  certain  house  (describe  it)  in  which,  as  I  was  informed  and 
believe,  the  defendant  [or  respondent]  last  resided.  -. 


Form  No.  6. 
Return  of  service  of  Summons  or  Notice  under  s,  61  (2). 

I  do  hereby  certify  that,  as  the  defendant  (or  respondent)  can- 
not be  found,  and  has,  as  far  as  I  am  aware,  no  agent  empower- 
ed to  accept  service  of  summons,  I  did,  on  the 
day  of  ,  deliver  [or  tender  (3),  or  cause 

to  be  delivered  or  tendered]  a  copy  of  the  summons  hereto 
annexed,  under  the  signature  of  the  and 

seal  of  the  Court,  [with  (if  the  document  is 

in  English  and  the  party  to  be  served  be  a  native)  a  transla- 
tion thereof  in  the  language  and  obaracter,] 
to  (name  and  description)  who  is  (or  as  I  am  informed  and 
believe,  is)  an  agent  of  the  defendant  in  charge  of  (state  what 
land  or  immoveable  property),  which  is  the  stibject-mlatter  of 
the  suit.  , 

(1)  Section  82  of  Act  XIV  of  1882,  (2)    Section  77  of  Act  XIV  of  1882. 

(8)    Thi8  word  to  be  u^  if  the  summons  has  been  declined. 
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^  '         r^  Form  No.  7. 

.:    Rehtni  of  service  of  Summons  or  Notice  under  s.  03  (1). 

I  do  hereby  certify  that  I  did,  on  the  day  of  , 

feave  a  copy  of  the  summons  (or  notice),  under  the  signature  of 
the  and  seal  of  the  Court, 

at  the  registered  oflBce  of  the  company,  at 

No.  Street  [or  did  deliver,  or  tender  (2) 

a  copy  to  Mr.  A.  B.  (state  what  his  position  is)  an  officer  of  the 
company]. 


Books  to  be 
kept  under 
sec.  8  of  Act 
XX  of  1862. 


Cash-book. 


Day-book 
and  ledger. 


BiU  register 
book. 


Bills  when 
to  be  re- 
ceipted. 
Sums  receiv- 
ed to  be  sent 
to*th«  Bank. 

Principal     .-,' 
officers  res- 
ponsible for 
fees  received. 


APPENDIX    N. 

[Referred  to  at  p.  79,  note  (1).] 


received  in   the 
by  the  officer  in 


Circular,  11th  May,  1863, 

1.  With  reference  to  section  3  of  Act  No.  XX  of  1862,  the 
officers  of  the  High  Court,  Original  Jurisdiction,  are  requested 
to  keep  the  following  books  : — 

A  cash-book, 

A  day-book, 

A  ledger,  and 

A  bill  register  book. 

2.  The  cash  fees  are  to  be  entered  as  soon  as 
cash-book,  and  every  item  is  to  be  initialed 
charge  of  each  office.  The  cash  account  is  to  be  closed  at  the  end 
of  every  week,  and  the  amount"  received  during  the  week  sent 
to  the  Bank  of  Bengal :  the  amount  sent,  and  the  date  of  send- 
ing, being  noted  at  foot  of  th6  week's  account. 

3.  The  business  for  which  credit  is  allowed,  is  to  be  entered 
in  the  day-book,  from  which  the  account  of  each  attorney  or 
firm  of  attomies  is  afterwards  to  be  posted  in  the  ledger. 

-  4.  The  bill  register  book  is  to  exhibit  the  amount  due  from 
each  attorney  or  firm  of  attornies,  the  quarter  for  which  the 
same  is  due,  the  sums  realized  and  the  sums  unrealized ;  and 
is  also  to  exhibit  how  much  of  the  sums  unrealized  is  recover- 
able and  how  much  thereof  is  irrecoverable. 

5.  The  bills  issued  to  the  attomies  are  not  to  be  receipted 
till  the  sums  due  are  actually  received,  and  all  such  sums  are  to 
be  sent  to  the  Bank  as  soon  as  received. 


6.    The  jmncipal  officers  will  be  held  responsible  for  the 
received. 

•  (1)-  Section  436  of,  Act  XIV  of  1882.' 

(2)    This  word  to  be  used  if  the  summons  has'been  declined. 


fees 
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7  (1).  It  is  requested  that  the  practice  of  issuing  a  separate 
bill  for  the  work  done  by  each  interpreter  be  henceforth  dis- 
continued, and  that  a  joint  bill  for  all  the  work  done  in  the 
interpreter's  department,  as  well  by  the  chamber  interpreters 
as  by  the  Court  interpreters,  be  issued  under  the  joint  signa- 
tures of  Mr.  Brown  and  Baboo  Shamachurn  Sircar,  and  that  all 
fees  be  received  and  accounted  for  by  them  jointly.  The  inter- 
preters, with  their  respective  establishments,  are  to  form  one 
department  under  the  joint  supervision  of  thd  senior  interpre- 
ters above-named. 

8.  '  The  officers  ai-e  particularly  requested  to  note  that  they 
are  expected  quarterly,  within  one  month  after  the  30th  day  of 
March,  the  30th  day  of  June,  the  30th  day  of  Septepiber,  find 
the  31st  day  of  December,  in  every  year,  to  render  a  true  and 
faithful  account,  in  writing,  of  the  fees  of  each  office,  whether, 
realised  or  unrealized,  to  the  Accountant-General  of  the  Govern- 
ment  of  India,  or  such  other  officer  as  may  be  appointed  by 
th^  Governor-General  in  Council. 


A  joint  bill 
to  l>e  iitsued 
by  the  inter- 
preters, who 
are  to  form 
one  eatabliMh- 
ment. 


Quarterly 
account  to  be 
rendered  to 
Qovernment. 


APPENDIX    O. 

[Referred  to  in  the  note  to  rule  34,  mpraj  p.  85] 


List  of  Standing  CcmwuissimievH  to  take  oMdavits  and  ajfimut- 
lions  and  tlie  achnowledgtneiiis  of  marrted  woTnen,  under  a.  7 
of  Act  p  of  1861 


Names. 

Address. 

When  Gazetted. 

John.  Nisbett  Mallison  ... 

Austin  Friars,  London. 

Feb.  20th;  1869. . 

Alfred  Atkinson   Pollock. 

Lincoln's   Inn      Field, 
London. 

»        j»        »> 

Edward  Frederick  Burton 

Chancery  Lane,  London. 

n            if            )f 

Charles  Wilkin 

10,  Token  Hoiise  Yard, 
London. 

11           a           a 

Charles  Frederick  Murray 

11,  Birch  in  Lane,  Lon- 
don, E.  C. 

April  30th,  1870, 

Josceline             Frederick 

80,  Gresham  House,  Old 

>i         »         » 

Watkins. 

Broad  Street,  London, 
KC. 
Incorporated  Law   So- 

Edward Walter  William- 

Oct.  22nd,      „ 

80D. 

ciety,  Chancery  Lane, 
London. 

Frederick  Tucker  Aston 

23,  Bush  Lane,Londou. 

Sept.  7th,  1872. 

John  fillet      . 

Bristol,  England       5.. 

Jan.  25th,'1873r   -. 

(1)  Para.  7  repealed  by  rule  27,  «ij)ra,  p.  79. 
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List  of  Standmg  Commissioners, — (Con tinned). 


Names. 


Marshall  Pontifex 

Arthur  Perciyal  Judge  ... 
Grinham  Keen 

Frederick  Blasson 
Thonias  Smith  Andrew  .. 

James  Wilson 

James     William    Water- 
house. 

William  E.  Richardson... 

Theodore  Bell 

M,  F.  Monier  Williams  ... 

A.   Rogers 

H.  F.  Pollock 

L.  C.  Russel  Jones 


J.  R.. Williams 
S.C.  Scott  ... 


Address. 


F.  Parish    ... 
R.  T.  Tiattey 
E.  H.  Adcock 


St.  Andrew's  Street, 
Holbom  Circus. 

London,  E,  C. 

36,  Lincoln's  Inn  Fields, 
Middlesex,  London. 

24,  Knight  Riders 
Street,  Doctor's  Com- 
mons, London. 

45,  Fenchurch  Street, 
London,  Solicitor. 

1,  Cal  verly  Mount,  Tun- 
bridge  Wells,  Eng- 
land, Solicitor. 

2,  Upper  Gloucester 
Street,  Dublin,  Ire- 
land. 

Draper's  Hall,  Austin 
Friars,  London,  E.  C, 
Solicitor. 

21,  Bennett's  Hill,  Bir- 
mingham, England. 

3,  Salten  Hall  Court, 
Cannon  St.,  London. 

1,  and  2,  Bucklersbury, 
London,  E.C.,  Solicitor. 
31,  Lincoln's  Inn  Field, 
London,  W.  C. 

4,  Great  Winchester 
Street,  London,  E.  C. 

101,  Elizabeth  Street, 
Sydney,  New  South 
Wales. 

Burkenhead,  England. 

39,  King  Street,  Cheap. 
Side,  London,  Solici- 
tor. 

1  <fe  2,  Great  Winchester 
Street  Buildings,  Old 
Broad  Street,  London. 

1 6,  Devonshire,  Bishops 
Gate  Street,  London, 
Solicitor. 

Piilmerston  Buildings, 
Old     Broad     Street, 

Ix)ndon,  E.  C,  Solicitor. 


When  Gazetted. 


May  30th,  1874. 

Jan.  23rd,  1875. 
„  30th,   „ 

Aug.  14th,  „ 
Dec.  2nd,   „ 

April  12th,  1876. 

June  17th,     „ 

Feb.  28th,  1877. 

}}        »»         II 
Aug.  1st,  1878. 
Nov.  30th,    „ 
Feb.  1st,  1879. 
Sept.  15th,  „ 

April  13th,  1880. 
>»        >»        11 

June    8tbk      „ 

"  >»  M 

Aug.  13tlij     „ 
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Names. 


W.     J.     Beirlman    Tip- 
pets. 

A.  A.  Atkyns 

C.  Sanderson 

Thomas  McLaren 
A.  Heales    ... 

W.  F.  Brennan 

John  Greenfield 

E.  Crisp      ... 
John  A.  Porter 

Edward  Augustus  Atkyns 
W.  R.  A.  Kime 

J.  L.  Jeanes 
J.R.  Muir  ... 

W.  R  Paterson 


H.  L.  Pemberton 
Douglas  Garth 
J.  Wall 

W.  P.  Firebraoe 


Address. 


When  Gazetted. 


J.  G.  C.  Miuchin 


4,  Great  St.  Thomas 
Apostles,  London,  E. 
C,  Solicitor. 

Elden  Chambers  Bank 
Place,  Melbounie. 

46,  Queen  Victoria 
Street,  London,  E,  C, 
Solicitor. 

Edinburgh.  Scotland. 

Doctor's  Commons, 
London. 

84,  King  Street,  Syd- 
ney, N.  S.  Wales. 

37,  Queen  Victoria 
Street,  London,  Soli- 
citor. 

90,  Chancery  Lane,  Mel- 
bourne, Notary  Public. 

71,  Lonsdale  Street, 
Melbounie,  Prothono- 
tary,  Supreme  Court, 
Victoria. 

Eldon  Chambers  Bank 
Place,  Melbourne. 

49,  Bedford  Row,  Mid- 
dlesex, England,  Soli- 
citor. 

1,  Clements  Inn,  Lon- 
don, Solicitor 

112,  Elizabeth  Street, 

Sydney,    N.   S.    W., 

Solicitor. 
101,  St.  Vincent  Street, 

Glasgow,      Scotland, 

Solicitor. 
London,  Solicitor.  . 
London,  Solicitor. 
Bristol,  England,  Attor- 

ney-at-law.    * 
71,    Lonsdale    Street, 

Melbounie,  Prothono- 

taiy,  Supreme  Court, 

Victoria. 

2,  Exchange  Buildings, 
London,  Solicitor. 


Deo.  20th,  1880.  ■ 

Jan.  11th,  1881. 
Feb.  14th,      „ 


„     25th,      „ 
March  28th,  „ 

19  >»  » 

May  27th,      „ 


„     27th,      „ 


»)  9)  ft 


If  I)  ii 

Aug.  19th,      „ 

Dec.  5th,        „ 
March  23rd,  1882. 

May  18  th,       „ 

Deo.  2iMi,        „ 

May  2nd,  1883. 

„     26th,     „ 


Sept.  .14th,    „ 
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List  of  JStcfjiding  Coinmisaioners, — (Continued). 


Names. 


Address. 


C.  f.  Gpop^r, .  . 


Matthew  ,  'I>jBveppQrt    Os- 
baldeston. 


E.  L.  Vaii    ...  ■  ... 
W.  C.  Smith 

Charles  Hall  Adams 

J.  Williamson. 

J.  R.  Braman 

G.  M,  Cookp  ... 

W.  Stowell ... 

F.  W.  Walker 

T.  R.  Pennington 

i 

H.  p.  Bocklesby       *      ,.. 
Alexander  Hayman  Wilson 

M.  D.  Malleson 

Andrew.  NexylandQ,.      .... 

M.  O'Brien...     ^.        .... 

A.  C,  Mead... .;    .  ^^ 


H  King  Street,  Man^ 
Chester,  England,  So- 
licitor. 

36,  Lincoln's  Inn  Fields, 

.  London,  W.  C,  Solici- 
tor. 

45,  Collins  Street,  East 
Melbourne. 

82,  Collins  Street,  WiBst 
Melbourne,  Solicitor. 

5,  Court  Street,  Boston, 
U.  S.  America,  Soli- 
citor,      y 

180,  West  Regent 
Street,  Glasgow, 

Scotland. 

120,  Broadway,  N^w 
York,  Counsel-at-law. 

Gray's  Inn  Squwe, 
Middlesex,  England. 

Imperial  Chambers 
Bank  Place,  Mel- 
bourne. 

48,  Castlereagh,  Sy- 
dney, N.  S.  W.,  Soli- 
citor, 

Westmi  nster  Chambers, 
1,  Crosshall  Street, 
Liverpool,  England, 
Solicitor. 

9,  Walbrook,  London, 
E.  C,  Solicitor. 

3,  Westminster  Cham- 
bera,  Victoria  Street, 
London. 

11,  Austin  Foal's,  X<pn- 
don.  Solicitor.     .  . 

30,  Hanover  Stjceet, 
Edinburgh,  Solicitor. 

Chartered  Bank  Cham- 
bers Pitt  and  Market 
Streets,  Sydney,  N.  S. 
W. 

6,  Arundel  Sj:r.eet 
Piccadally  Circus, 
London,  ^o\icitor. 


When  Gazetted. 


Feb;  5th,  1Q84.  . 

June  26th,    „ 

»»         »         jf 
Aug.  2nd,      „ 

Sept.  3r^,  I8g5.- 

Feb.  §tfi,  1886.  . 
Aug.  11th,    •„ 
Dec.  10th,  1887. 

Fei).  24th,     „ 

May  4th,        „ 

Aug.  lOtI),  1888.. 
Sep.7tih,  ,,,  . 
Feb.  14th,  1889,  ■ 

„.   25th,     „ 
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Names. 

Address. 

When  Gazetted. 

George       Eugene      Solo- 

No. 28,  Holford  Square, 

Nov.  22nd, 

1889. 

mon. 

London,  AV.K,  Solici- 
tor. 
33,    Old  Broad  Street^ 

William  Carey  Morgan  ... 

Dec.  9th, 

n 

London,  E.  C,  Solici- 

tor.   . 

Hamilton  Maxwell 

Of     the     Society      of 
Writers       to       Her 
Majesty's  Signet,    7, 
George  Street,    Edin- 
burgh. 

Jan.  10  th, 

1890. 

.     Edmund    Theodore   Rad- 

6,  South  Square,  Gray's 

April  23rd, 

9> 

cliff. 

Inn,  and  320, Camber- 
well  New  Road,  jjon- 
don.  Solicitor. 

Henry^Adams  Adkin      ... 

46,      Queen     Victoria 
Street,  London,  E  C, 
Solicitor. 

Dec.  1st, 

»> 

T.  J.  Wybum 

66,    Elizabeth    Street, 
Melbourne,     in     the 
colony     of    Victoria, 
Solicitor  and  Notary 
Public.     ' 

i>       »> 

»J 

William  Silverwood  Cope 

150,       Leaden      Hall 
Street,  London,  Solici- 
tor. 

37,  Essex  Street,  Strand, 

Aug.  28th, 

1891. 

Gustavus  Charles  Bell  ... 

Nov.  Hth, 

H 

London,  Solicitor. 

Hugh   Frances  Armstrong 

349,     Collins     Street, 

„     26th, 

>} 

Gourlay. 

Melbourne,    in     the 
colony    of     Victoria, 
Solicitor. 

James  Wighton 

Normandy     Buildings, 
Chancery  Lane,  Mel- 
bourne, in  the  colony 
of  Victoria,  Solicitor. 

Jan.  18th, 

1892. 

Benjamin  Greene  Lake  ... 

10.       New       Square, 
Lincoln's   Inn,    Lon- 
don, Solicitor. 

Feb.  9th, 

}l 

James     Ashley     Binford 

35,  Temple  Row,  Bir- 

April  19th, 

)l 

Shute. 

mingham,     England, 
Solicitor. 

Frank  Brinsley  Harper ... 

15,  Old  Jury  Chambers, 
London,  Solicitor. 

Aug.  11th, 

>f 

56 
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List  of  Standing  Commisdioners. — (Continued). 


Names. 


Alfred  Godfrey 

Robert  Bruce  Reimick  ... 

C.  George  W.  Croaker  ... 

Reginald  Stowell  Crosse... 

Richard  Albert Rundle  ... 

Edward  Henry  Butler   ... 

Arthur  Leahy 

John  Woodlands  Watkin 

Harold  Edmond  Petherick 


Address. 


When  Gazetted. 


Edwin  James  Corr 


Thomas  Finsbury  Wakley 


21,    Elisabeth   Street, 
Sydney,  in  the  colony 
of  New  South  Wales, 
Solicitor. 
Salisbury         Building 
Comer  of  Queen  and 
Bourke  Streets,  Mel- 
bourne, in  the  colony 
of  Victoria,  Solicitor. 
122,  Pitt  Street,  Bank 
Chambers,  Sydney,  in 
the    colony    of  New 
South  Wales,  Solicitor. 
South  Mai  ton,  in   the 
county     of      Devon, 
England,  Solicitor. 
Portland     House,  Ba- 
singhall  Street,  Lon- 
don, E.  C,  Solicitor. 
Hobart,  in  the  colony  of 

Tasmania,  Solicitor. 
29,      Queen      Street, 
Edinburgh,  Solicitor. 
11,  St.  Thomas  Street, 
London,  S.   E.,    and 
No.    318,     Lordship 
Lane,  Dularck,  Lon- 
don, S.  E.,  Solicitor. 
9,     10,    11,    12,   Mel- 
bourne  Chambers  at 
418,  Chancery  Lane, 
Melbourne,  in      the 
colony    of    Victoria, 
Solicitor. 
Stalbridge    Chambers, 
Comer  of    Chancery 
Lane,  and  Bank  Place, 
Mell^oume,    in     the 
colony     of   Victoria, 
Solicitor. 
Herald  Chambers 

Martinean  Street,  Bir- 
mingham, in  the 
county  of  Warwick, 
England,  Solicitor. 


Nov.  23rd,  1892. 
Nov.  23rd,    „ 

Jan.  24th,  1893. 

„     10th,      „ 

June  21st,      „ 

April  5th,  1 894. 

„      23rd,       „ 

May  3i-d,  1894. 

July  19th,       „ 
Dec.  3rd,         „ 


)f       II  >» 
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Names. 

Address. 

When  Gazetted. 

Thom«8  Fihsbury  Wakley 

Martinean  Street,  Bir- 
mingham,     England 
and   Cambria    Brock 
Road,  in  the  Island  of 
Guernsey. 

Central          Buildings, 

Jan.  22nd, 

1895. 

Lewis  Ward 

June  25th, 

jj 

North    John    Street, 

Liverpool,    England, 

Solicitor. 

Frank  Osbaldestoto 

33,    Chancery     Lane, 
London,  W.  C,  Solici- 
tor. 

July  1st 

») 

Henry  Cecil  Geare 

57,  Lincoln's  Inn  Fields, 
in     the    county     of 
Middlesex,    England, 
Solicitor. 

Nov.  28th 

>> 

Frank  Osborne 

2,     O'Connel      Street, 
Sydney,    New  South 
Wales,  Solicitor. 

Jan.  14th, 

1896. 

Charles  R.  Freeman 

20,  Gutter  Lane,  Cheap 
side,  London,   E.    C, 
Solicitor. 

»       » 

JJ 

Joseph  Fitzgerald 

108,      Queen     Street, 

Feb.  17th, 

1896. 

-  -  --          -     ■ 

Melbourne,    in     the 
colony    of    Victoria, 
Barristerand  Solicitor. 

Arthur  Hill  Dickson      ... 

137,     George    Street, 
Edinburgh,  Solicitor. 

xMay.  11th, 

JJ 

Charles    Henry    Cumber- 

Of the  firm  of  Messrs. 

Sept.  1st, 

Jt 

land. 

Darby   and  Cumber- 
land,   Solicitors,    36, 
John  Street,  Bedford 
Row,  W.  R.,  London. 

Stuart  Douglas  Elliot    . . . 

40,  Princes  Street,  Ed- 
inburgh, Solicitor. 

Sept.  8th, 

»J 

John   Zachary   Macaulay 

Of  the  firm  of  Messrs. 

March  4th, 

1897. 

Hamilton. 

Heath  and  Hamilton, 
Solicitors,    50,     Lin- 
coln's Inn  Fields,  Lon- 
don. 

Arthur  Thomas  Whatley 

27,      Lincoln's        Inn 
Fields,  in  the  county 
of  Middlesex,  London, 
Solicitor. 

Mw-ch  29th 

■  I   ' 
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Forms  of 
oAths  and 
affirmations. 


List  of  Standing  Commissioners, — (Concluded.) 


Names. 

1 
Address. 

When  Gazetted. 

Alexander  John   McLach- 

18  to  22,  Eagle  Cham- 

July 7th,  1897. 

Ian. 

bers      Pine     Street, 
Adelaide,  South  Aus- 
tralia, Barrister,  Soli- 
citor,   Attorney   and 
Proctor. 

Harry  Mear 

2,  Old  Serjeant's  Inn, 
Chancery  Lane,  Lon- 
don, Solicitor. 

Jan.  4th,  1898. 

Thomas  Cato  Worsfold ... 

9,  Staple  Inn,  London/ 
Solicitor. 

Jan.  13th,     „ 

Ernest  Wilberforce  Shaim 

Solicitor,  in  the  colony 
of  Victoria,  practising 
at  Sale,  Gippslandand 
Victoria. 

July  6th,      „ 

Joseph  Woolf 

43,     Market     Street, 
Melbourne,    in     the 
colony    of    Victoria, 
Solicitor. 

ti      if         }» 

John      Bedford     Russell 

8,  Eustace  Street,  Dub- 

Dec. 8th,       „ 

Stritch. 

lin,  Ireland,  Solicitor. 

George  Charles  Farr 

9,  New   Broad  Street^ 
London,  Solicitor. 

Aug.  15th,  1899. 

APPENDIX    P. 

[Referred  to  in  the  note  to  rule  270,  mprOf  p.  166.] 


Circukcr  Order,  No,  12,  dated  17th  June,  1873, 
The  following  forms   of  oaths  and  affirmations   are  prescribed 
by  the  High  (Jourt    of  Judicature  at   Fort  William  in  Bengal 
under  s.  7,  Act  X  of  1873. 

2.  The  same  forms  will  be  used  in  criminal  as  in  civil  cases. 

3.  Christian  witnesses,  interpreters,  and  jurors,  to  whom 
oaths  are  administered,  are  to  be  sworn  upon  the  New  Testa- 
ment. 

4.  In  other  cases  the  oaths  are  to  be  administered  upon  such 
symbol,  or  accompanied  by  such  act  as  may  be  usual,  or  as  such 
witness,  interpreter,  or  juror  may  acknowledge  to  be  binding 
on  his  conscience. 

(Oath  for  Witnesses.) 
I  swear  that  the  evidence  which  I  shall  give  in  this  case  shall 
be  true,  that  I  will  conceal  nothing  and  that  no  part  of  my  evi- 
dence shall  be  false. 

So  help  me  God. 
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(Affirmation  for  Witnesses.) 

I  solemnly  declare  that  the  evidence  which  I  shall  give  in  this 
case  shall  be  true,  that  I  will  conceal  nothing,  and  that  no  part 
of  my  evidence  shall  be  false. 

(Oath  for  Interpreters.) 

I  swear  that  I  will  well  and  truly  interpret,  translate  and 
explain  all  questions  and  answers,  and  all  such  matters  as  the 
Court  may  require  me  to  interpret,  translate,  and  explain. 

So  help  me  God. 

(Affirmation  for  Interpreters.) 

I  solemnly  declare  that  I  will  well  and  truly  interpret,  trans- 
late, and  explain  all  questions  and  answers,  and  all  such  matters 
as  the  Court  may  require  me  to  interpret,  translate,  or  explain. 

(Oath  for  Jurors.) 

I  swear  that  I  will  justly  and  truly  try  and  determine  the 
questions  submitted  to  the  jury  in  this  case,  and  will  give  a  true 
verdict  according  to  the  evidence. 

So  help  me  God. 

(Affirmation  for  Jurors.) 

I  solemnly  declare  that  I  will  justly  and  truly  try  and  deter- 
mine the  questions  submitted  to  the  jury  in  this  case,  and  will 
give  a  true  verdict  according  to  the  evidence. 


APPENDIX    Q. 

[Referred  to  at  p.  367,  supra,'] 


Judicial. 

Calcutta,  the  20th  June,  1872. 

It  has  come  to  the  notice  of  the  Lieutenant-Governor  that 
practically  no  rule  is  observed  in  regulating  the  grant  of  leave 
of  absence  to  Government  servants  who  are  summoned  by  pri- 
vate parties  to  give  evidence  in  civil  suits  before  Courts  of 
Justice ;  that  in  the  High  Court  at  Calcutta  they  receive  an 
allowance  from  the  parties  requiring  their  attendance,  but  that 
no  deduction  from  their  pay  is  made  on  account  of  their  absence 
from  duty,  and  indeed  that  such  absence  is  never  reported  to 
the  office  of  the  Accountant-General. 

His  Honor  is  pleased  to  lay  down  the  following  rules  on  the 
Subject,  and  desires  that  they  should  be  strictly  observed  : — 

1.     If  Government  servants  are  summoned  from  a   distance   to  Government 
attend  as  a  witness  in  any  Civil  Court  of  Justice  at  the   instance  servants 
of  private  parties,  they   must  report  the   fact  to  Government  if  ^^'^^g.   ^ 
they  are  gazetted  officei-s,  or  to   the   heads   of  their  departments 
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if  they  are  ministerial  oflScers,     The  Qoverument,  or  the   head  of 
the  office,  will   decide   whether   the   witness  should   be  allowed 
casual   leave   or   leave  without   pay,   and    whether  a  substitute 
should  be  entertained. 
Duty  of  heads      2.     The  heads  of  all  offices  must  take  care  to  see  that   when 
of  offices.       Government   servants   attend   a   Court   in   their  own  district  on 
being  summoned  by  a  private  party,  the  public   service   does   not 
suffer  and  the  witness  benefit. 
Alloj»n^         3.     The  allowances  other  than  travelling  expenses,  paid  to  such 
to  Govern-      witnesses  should  in  all  cases  be  either  used   to  provide   a  proper 
ment.  substitute  for  the  performance  of  their  duties   during   their   ab- 

sence, or  should  be  credited  to  Government. 


Rules  for 

cancelling 

stamps. 


APPENDIX    R. 

[Referred  to  at  p.  74,  txtpra^  note  (1).] 


Financial  Resolution,  No.  3373,  dated  ^2 4th  September,  1876  (1), 

The  Governor-General  in  Council  observes  that,  under  the 
provisions  of  the  Court  Fees  Act,  tlie  cancellation  of  stamps  raust 
be  effected  by  the  Court  or  office  receiving  the  docunient  to 
which  a  stamp  has  been  affixed. 

2.  His  Excellency  in  Council  is  not  satisfied  that  the  rules  at 
present  in  force  provide  adequate  security  for  the  stamp-revenue 
in  the  case  of  labels  affixed  to  certified  copies  of  papers,  which 
are  frequently  only  imperfectly  obliterated  by  the  Court  issuing 
these  documents. 

3.  In  supersession,  therefore,  of  existing  orders  on  the  subject 
the  Governor-General  in  Council  is  pleased  to  direct,  that  the 
Court  or  office  issuing  copies,  certificates,  or  other  similar  do.^u- 
ments  liable  to  stamp-duty,  shall  before  issue,  cancel  the  labels 
affixed  to  them  by  punching  out  a  portion  of  the  label  in  such 
a  manner  as  to  remove  neither  the  figure-head  nor  that  part  of 
the  label  upon  which  its  value  is  expressed.  As  an  additional 
precaution,  tne  signature  of  the  officer  attesting  the  document 
with  the  date,  should  be  written  across  the  label  and  upon  the 
paper  on  either  side  of  it,  as  is  frequently  done  by  persons  sign- 
ing stamped  receipts. 


APPENDIX    S,  No.    1. 

[Referred  to  in  the  note  to  rule  270,  Bupra,  167.] 


Home  DepartTYient  Resolution  No.  yf^j  dated  July  Slst,  1875, 
^^A^^\^  The  question  whether  Judicial  Officers  of  one  province   should 

officers  acting  ^  permitted  to  accept  remunemtion   for  executing  commissious 
as  commis-      issued  by  Courts  of  other  provinces  has  been  submitted  to  the 

sion^rs* 

(1)  See  C.  0.  Ko.  IS,  December  2nd,  1875,  Un.  Civ.  C.  0.,  l«a 
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Government  of  India.  After  considering  the  opinions  received 
from  certain  Local  Governments  and  from  the  High  Court, 
Calcutta,  the  Government  of  India  concur  with  the  majority  of 
these  opinions,  and  with  the  Lieutenant-Governor  of  the  North- 
western Provinces,  that  the  receipt  of  such  fees  by  officers  who 
are  paid  by  Government  for  all  they  do  in  their  official  capacity 
is  improper;  and  the  Governor-General  in  Council  hereby  directs 
that  the  practice  of  taking  such  fees,  wherever  it  exists  now, 
shall  be  discontinued. 


APPENDIX   S,  No.  2. 

[Referred  to  in  the  note  to  rule  270,  twpray  p.  167.] 


Court's  Utter,  No,  4^5,  dated  ISth  February,  1878,  tt)  tlie  First 
Moonsiff  of  CoTnillah. 

Sir, — I  am  directed  to  acknowledge  the  receipt  of  your   letter  No  fee  to 
of  the    26th   ultimo   to  the  address  of  the  Registrar  of  the  High  j^icial 
Court,  Original  Side,  and  in  reply  to  inform  you  that,  under  orders  iJjg^^com- 
issued  by  the  Goverament  of  India  in  July,  1875,  you   are   not  miseioners. 
entitled  to  any  remuneration  for  the  execution  of  the  commission 
to  examine   witnesses  in   the   suit  Courjon  v.   Lehuraux,  or  in 
similar  cases. 


APPENDIX  T. 

[Referred  to  in  the  note  to  8.   29  of  the  Charter  14  Geo.  Ill,  supra,  p.  19.] 

Note  on  tlte  subject  of  Fines. 

By  8.  53  of  Geo.  Ill,  c.  155  [which  Statute  vxis  repealed  as 
to  a  part  by  Act  XX IT  of  1851^.,  and.  as  to  the  rest  by  tlie  Cri- 
minal Procedure  Code,  X  of  187^],  Magistrates  in  the  provinces 
were  required  to  transmit  fines  imposed  on  British  subjects,  less 
amount  applied  in  satisfaction  to  the  party  aggrieved,  to  the 
Clerk  of  the  Crown  or  other  officer  of  the  Supreme  Court  em- 
powered to  receive  fines. 

By  9  Geo.  IV,  c.  73,  s.  74,  provision  is  made  for  payment  to 
the  assignee  of  an  insolvent's  estate  of  fines  imposed  for  certain 
offences  whereby  creditors  of  the  estate  have  been  defrauded  or 
suffered  loss. 

By  9  Geo.  IV,  c.  74,  s.  52  [repealed  by  the  High  Caarfs  Crimi- 
nal Procedure  Act,  X  of  1875],  power  was  given  to  the  Supreme 
Court  to  apply  "  towards  the  rexxsonable  costs  of  prosecuting 
offences,  or  of  ccmipensating  lyrosecutm^s  [whether  the  prosecu- 
tion be  before  the  said  Court  or  any  Justice  of  the  Peace],  any 
part  of  the  wlwle  sv/tn  aris^ing  out  of  fiines  levied  by  o?'  trans- 
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mifted  to  tite  said  Courts : — Provided  always  that  no  such  allow- 
ance for  costs  or  compensation  shall  be  made,  except  upon 
motion  in  open  Court ;  and  that  nothing  herein  contained  shall 
prevent  Justices  of  the  Peace  from  making  such  allowances  for 
costs  or  compensation  to  prosecutors  as  they  might  before  have 
lawfully  done." 

By  the  Royal  Letters  Patent,  dated  1st  March,  1851,  a  grant 
was  made  to  the  Elast  India  Company  of  all  fines,  whether  im- 
posed "  by  the  Supreme  Court,  or  oy  any  Court  of  Oyer  and 
Terminer  and  Gaol  Delivery  or  General  Court  of  Quarter  Ses- 
sions, or  by  any  of  the  Justices  of  the  Peace,  Commissioners  of 
Oyer  and  Terminer  or  Gaol  Delivery  for  the  Presidency  of  Fort 
William  in  Bengal,  or  any  of  them,  or  by  any  other  Court  of 
Justice,  or  by  any  other  person  or  persons  there  having  lawful 
authority  to  order,  charge,  adjudge,  set,  impose  or  award  the 
same  ;  povjer  being  reserved  to  the  Supreme  Court  to  mxike  such 
satisfaction  to  prosecutor's  of  infoiniuition  or  indictment  as 
to  the  said  Court  shall  seem  reasonable  and  fit  out  of  any  fine 
or  fines  to  be  set  or  imposed  upon  any  person  or  persons  who 
shall  be  convicted  upon  such  proceedings  respectively.  And  we. 
will  aiul  order  that  such  fines  sludl  he  paid  accoiyiing  to  such 
order  to  he  given  by  the  said  Court.'' — Calcutta  Gazette,  31st 
May,  1852. 

By  s.  27  of  16  and  17  Vict.,  c.  95,  dated  20th  August,  1853, 
all  fines  and  penalties  incurred  by  sentence  of  any  Court  of 
Justice  within  the  territories  of  the  East  India  Company  were 
placed  at  the  disposal  of  the  Company  in  trust  for  Her  Majesty 
for  the  service  of  the  Government  of  India. 

By  the  High  Courts'  Criminal  Procedure  Act,  X  of  1875, 
s.  106,  when  the  Court  imposes  a  fine,  it  may  order  the  whole 
or  any  party  of  it  to  be  paid  in  compensation — 

(a)     for  expenses  properly  incurred  on  the  prosecution  ; 

(h)  for  the  oflfence  complained  of,  where  such  offence  can, 
in  the  opinion  of  the  Court,  be  compensated  by  money ;  and  it  may, 
if  it  thinks  fit,  order  such  payments  to  be  made  for  the  benefit 
of  the  complainant,  or  the  person  injured,  or  both. 

Similar  power  is  given  to  the  other  Criminal  Courts  by  the 
Criminal  Procedure  Code,  X  of  1872,  s.  308. 

For  the  purpose  of  meeting  sessions  expenses,  and  awards  to 
prosecutors  (1),  a  sum  of  Rs.  5,000  was  always  retained  in  Court 
out  of  the  fine  fund,  and  the  excess  over  that  sum  was,  from 
time  to  time,  on  the  application  of  the  Advocate-General, 
transferred  to  Government. 

On  the  24th  of  November,  1855,  the  Accountant-Geneiul  of 
Bengal  wrote  to  the  Comptroller-General  of  Accounts,  suggesting 
that  all  fines,  less  any  sums  awarded  hy  order  of  tlie   Uourt  to 

(1)  The  last  award  to  a  proeecutor  was  made  in  the  case  of  the  Q^ietn  r. 
Sibkissen  Bannerjee,     See  order,  dated  16th  April,  1860. 
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proseoittors  or  hifoi^mers,  should  be  paid  direct  to  the  revenue 
account,  and  that  all  sessions  contingent  expenditure  should  be 
paid  out  of  grants  to  be  made  for  that  purpose. 

On  the  4th  of  December,  1865,  the  Comptroller-General  of 
Accounts  addressed  the  Government  of  India  on  the  subject, 
and  submitted  the  following  proposition  : — 

"  Under  the  above  Lettere  Patent,  payments  have  been  made 
"  from  time  to  time  by  the  officers  of  the  Court  (out  of  the  fines 
"  realized)  to  the  credit  of  Government,  and  have  been  treated 
"  in  the  public  accounts  as  *  Government  receipts/  Beyond 
"  this  record,  and  the  entries  in  the  Police  accounts  of  the  fines 
**  levied  and  remitted,  no  information  has  been  furnished  to  the 
**  Account  Department  relative  to  the  disposal  of  the  amounts 
"  which  have  been  realized.  No  accounts  of  these  fines  have 
"ever  been  rendered  to  Government,  nor  have  the  payments 
"  which  have  been  made  from  them  undergone  any  check  in  the 
"Account  Department.  It  is  underetood  that  the  fines  are 
"  parjbly  appropriated  to  the  payment  of  charges  for  preparing 
"jury  lists,  summoning  jurors,  defending  pauper  eases,  dieting 
"  witnesses,  and  other  expenses  connected  with  the  sessions 
"  charges  to  which  the  Letters  Patent  already  quoted  have  not 
"  apparently  any  reference. 

"  It  seems  desirable  that  some  check  should  be  exercised  by 
"  Government  ^over  these  receipts  ;  and  I  would  beg  to  suggest, 
"  for  consideration,  that  it  would  be  expedient  that  the  gross 
"amount  of  fines  paid  into  the  High  Court,  less  awards  to 
"prosecutors,  should  be  remitted  to  the  General  Treasury  at  the 
"  Bank  for  credit  to  Government,  the  several  descriptions  of 
"  charges  enumerated  in  the  preceding  paragraph  being  annually 
"  provided  for  in  the  Budget  prepared  by  the  Accountant-General, 
"  High  Court,  and  submitted  for  the  sanction  of  Government." 

This  correspondence  was  forwarded  to  the  Court,  with  a  letter 
from  the  Government  of  India,  Home  Department,  No.  88, 
dated  5th  January,  1806,  explaining  that  "  there  iff  no  intentum 
"  on  the  pitrt  of  the  Gorernment  of  (f tHtarbiyig  existing  urravge.'  , 
"  iiientH  (iH  to  the  (/ispotial  of  a  portion  of  tliesejineH  under  the 
''  orders  of  the  Co vrty  hut  only  of  requiring  a  periodical  state- 
"  inent  of  the  receipts  and  expenditure  on  this  account." 

The  Court  having  communicated  its  concurrence  in  the  pro- 
position of  the  Comptroller-General,  the  following  Resolution  (1) 
was  passed  by  the  Government  of  India  : — 

"  The  Governor-General  in  Council  is  pleased  to  direct  that,  in 
"  future,  all  Police  fines,  lem  compensation  aivarded  to  jyt^osecutorSf 
"  ctr.,  be  paid  into  the  Government  account  at  the  Bank  of 
"  Bengal,  the  Commissioner  of  Police,  Calcutta,  rendering  monthly 
"  to  the  Accountant-General,  Bengal,  an  account  of  the  fines 
"  realized  and  the  compensation  awarded  out  of  them. 

(I)  Financial  Department,  No.  13,  dated  14th  May,  1867. 
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"2.  Pines  imposed  and  realized  by  the  High  Court,  ?#»iw 
'  awards  to  prosecutors,  rfr.,  shall  similarly  be  paid  into  the  Bank 

*  to   the   credit   of  Government  and  accounted  for  to  the  Conip- 

*  troller-General  of  Accounts,  while  the  sessions  expenses  for 
'preparation  of  jury  lists,  summoning  jurors,  defending  pauper 
'  suits,  dieting  witnesses,  &c.,  shall  be  met  out  of  the  budget  grant 
'  for  the  High  Court.  In  the  event  of  the  grant  for  the  current 
'year  being  insufficient  to  meet  such  expenses,  a  supplemental 
'e3timateof  them  may  be  submitted  to  Government  by  the 
'High  Court. 

"  3.  These  charges  will  be  subject  to  the  audit  of  the  Govern- 
'  ment  Auditor,  in  like  manner  with  other  expenditure  of  the 
'  High  Court,  and  the  Accountant-Geueral  to  the  Court  will 
I  always  retain  in  his  hands  a  permanent  advance  of  Rs,  500 
'(for  which  he  will  be  responsible  to  Government)  to  meet  any 
'  expenditure  which  must  be   incurred   before   his    monthly   con- 

*  tingent  bills  can  be  sent  in." 


APPENDIX     U. 


[Referred  io  in  note  to  s.  32  of  the  Lettera  Patent,  1865,  tupra,  p.  67.] 


for  the  time 
being  to  be 
Commissary, 


Vice- Admiralty  Commission,  d(ded  21st  August,  1843. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To 
our  beloved  Sir  Lawrence  Peel,  Knight,  and  the  Chief  Justice  of 
Bengal  for  the  time  being,  and  the  person  executing  the  duties  of 
such  oflBce,  greeting :  We  do  by  these  presents,  make,  ordain, 
nominate,  and  appoint  you  the  said  Sir  Lawrence  Peel,  and  the 
Chief  Justice  Chief  Justice  of  Bengal  for  the  time  being,  and  the  person  exe- 
*^«*k-*;«,*  cuting  the  duties  of  such  office,  to  be  our  "  Commissary  in  the 
Vice- Admiralty  Court  of  Calcutta^'  and  territories  thereunto 
belonging,  hereby  granting  unto  you  full  power  and  authority  to 
Jurisdiction,  take  cognizance  of,  and  proceed  in  all  causes,  civil  and  maritime, 
and  in  complaints,  contracts,  offences,  or  suspected  offence3^ 
crimes,  pleas,  debts,  exchanges,  policies  of  assurance,  accounts, 
charter-parties,  agreements,  bills-of-lading  of  ships,  and  all 
matters  and  contracts,  which  in  any  manner  whatsoever  relate  to 
freight  due  for  ships  hired  and  let  out,  transport  money,  or 
maritime  usury,  otherwise  bottomry,  or  which  do  any  ways 
concern  suits,  trespasses,  injuries,  extortions,  demands,  and  affaii*s, 
civil  and  maritime,  whatsoever,  between  merchants  or  between 
owners  and  proprietors  of  ships  and  all  other  vessels  whatsover, 
had  made,  done,  or  contracted  for,  any  matter,  cause,  or  thing, 
business,  or  injury  whatsoever,  done  or  to  be  done,  as  well  in, 
upon,  or  by  the  sea,  or  public  streams,  fresh  waters,  ports,   riveis, 
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creeks,  and  places  overflowed  whatsoever,  within  the  ebbing  and 
flowing  of  the  sea,  or  high- water  mark,  as  upon  any  of  the  shores 
or  banks  adjoining  to  them,  or  either  of  them,  together  with  all 
and  singular,  their  incident,  emergencies,  dependencies,  annexed 
and   connexed  causes  whatsoever  ;  and  such   causes,  complaints,  ; 

conti'acts,  and  other  the  premises  above  said,  or  of  any  of  them, 
howsoever  the  same  may  happen  to  arise,  be  contracted,  had,  ot 
done,  to  hear  and  determine,  accoixling  to  the  civil  and  maritime 
laws  and  customs  of  our  High  Court  of   Admiralty  of   England 
in  Calcutta  aforesaid,  and  territories  thereunto  belonging  what- 
soever.    And   also,   with  power  to  sit  aud  hold   Courts   in  any  Power  to 
cities,  towns,  and   places,  in  Calcutta  aforesaid,  for  hearing  and  bold  Courts, 
determining  of  all  such  causes  and  businesses,  together  with  all  *^ 
and  singular  their  incidents,  emergencies,  dependencies,  annexed  ^ 

and   connexed   causes   whatsoever,   and   to  proceed  judicially  and 
according   to   law,  in   administering  justice  therein.     And  more- 
over, to  compel  witnesses,  in  case  they  withdraw  themselves  for  To  compel 
interest,  fear,  favor,  or  ill-will,  or  any  other  cause  whatsover,  to  ^toeeaea  to   • 
give  evidence  to  the  truth    m   all  and  every  the  causes  above  *^'^®  *^*^*°*^^ 
mentioned,  according  to  the  exigence  of  the  law  ;  and  further  to  To  take  re-    : 
take  all  manner  of   recognizances,  cautions,  obligations,  and  sti-  ^^^^u^''^*^    • 

!>ulations,  as  well  to  the  use,  as  at  the  instance,  of   any  parties  *^ 
or  agreements  or  debts  and  other  causes  and  businesses  whatso- 
ever, and  to  put  the  same   in  execution,  and  to  cause  and  com- 
mand them  to  be  executed  ;  also   duly  to  search  and  inquire  for  To  search 
and  concerning  all  goods  of  traitors,  pirates,  manslayers,  felons,  ^^  ^^^  goods 
fugitives,  and  felons  of  themselves,  and  concerning  the  bodies  of  j'  traiton, 
persons  drowned,  killed,  or  by  any  other  means  coming  to  their 
death  in  the  sea,  or  in  any  ports,  rivers,  public  streams,  or  creeks 
and  places  ovei-flowed,  and  also  concerning  mayhem,  happening         ,     o-  - 
in  the  aforesaid  places,  and  engines,  toils,  and  nets  prohibited 
and  unlawful,  and  the  occupiers  thereof.     And  moreover  concern-  Concerning 
ing   fishes   royal,   namely,   whales,   riggs,    grampusses,    dolphins,  ^^*"  *'^y^' 
sturgeons,  and  all  other  fishes  whatsoever,   which  are  of   a  great 
or  very  large  bulk  or  fatness,  by  right  or  custom  any  ways  used,' 
or  belonging  to  us,  and  to  the  office  of  our  High  Admiral  of 
England.     And  also,  of  and  concerning  all  casualties  of  sea,  goods  Andcaeu- 
wrecked,  flotzon,  jetson,  and  lagon,  shares,  and  treasures,  things'?)^^®*  **^  *®*» 
oast  overboard,  and  wreck  of  the  sea,  and  all  goods  takeh  or  to 
be  taken  as  derelict,  or  by  chance  found  or  to  be  found  ;  and  all 
other  trespasses,  misdemeanours,  offences,  enormities,  and  naaritime  And  marl- 
Crimes  whatsoever,  done  and  committed,  as  well  in  and  upon  the  time  crimes, 
high  sea,  as  all  ports,  rivers,  fresh  waters,  and  creeks,  and  shores 
of  the  sea,  to  high-water  mark,  from  all  first  bridges  towards   the 
sea,   in   and   throughout   Calcutta  aforesaid,  and  maritime  coast 
thereunto  belonging,  howsoever,  whensoever,  or   by   what   means 
soever   arising   or   happening,   and   all   such  things   as   are  d  is- To  levy  fines,, 
covered  and  found  out,  as  also  all  fines,  mulcts,  amercements,  aud  *c. 
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To  prooeed 
in  all  causes, 
&c.,  as  in  the 
High  Court 
of  Admiralty 
in  England. 


Subject  to 
the  right  of 
appeal  to  that 
Court,  and 
also  Xo  the 
rights  of  that 
QouH. 

Powtrto 
arresi  ships, 
persons,  ke^ 


and  to  com- 
pel afiMar. 
aneeMid  an- 
swer, Im. 


Power  to 
fine,  punish, 
correot»and 
imprison 
parties  guil- 
ty, Ac , 


and  to  dis« 
charge  such 
persons. 

Sentences 
and  decrees. 
QmMral 
iui'isdiction 


impositions  due,  and  to  be  due  in  that  behalf,  to  tax,  moderate, 
demand,  collect  and  levy,  and  cause  the  same  to  be  demanded, 
levied,  and  collected,  and  according  to  the  law,  to  compel  and 
command  them  to  be  paid.  And  also  to  proceed  in  all  and 
every  the  causes  and  businesses  above  recited,  and  in  all 
other  contracts,  causes,  contempts,  and  offences,  whatsoever 
contracted  or  arising,  so  that  the  goods  or  persons  of  the 
debtors  may  be  found  within  the  jurisdiction  of  the  Vice- 
Admiralty  in  Calcutta  aforesaid,  accorcling  to  the  civil  and  mari- 
time laws  and  customs  of  our  said  High  Court  of  Admiralty  of 
England,  anciently  used,  and  by  all  other  lawful  ways,  means, 
and  methods,  according  to  the  best  of  your  skill  and  knowledge, 
and  all  such  causes  and  contracts,  to  hear,  examine,  discuss, 
and  finally  determine  (saving  nevertheless,  the  right  of  appeal- 
ing to  us  in  Council ;  and  saving  always  the  right  of  our 
High  Court  of  Admiralty  of  England,  and  also  of  the  Judge  and 
Registrar  of  the  said  Court,  from  whom  or  either  of  them  it  is 
not  our  intention  in  anything  to  derogate  by  these  presents). 
And  also  to  arrest,  and  cause  and  command  to  be  arrested,  all 
ships,  persons,  things,  goods,  wares,  and  merchandizes,  for  the 
premises  and  every  of  them,  and  for  other  causes  whatsoever 
concerning  the  same,  wheresoever  the  same  shall  be  met  with  or 
found  within  Calcutta  aforesaid,  and  the  territories  thei-eof 
either  within  liberties  and  franchises  or  without,  and  to  compel 
all  manner  of  persons  in  that  behalf,  as  the  case  shall  require,  to 
appear  and  to  answer,  with  power  of  using  any  temporal  coercion, 
and  of  inflicting  any  other  penalty  or  mulct,  according  to  the 
laws  and  customs  aforesaid,  and  to  do  and  minister  justice 
accordinjj  to  the  right,  order,  and  coui-se  of  the  law,  siimmai^y 
and  plainly,  looking  only  into  the  truth  of  the  fact.  And  we 
empower  you  in  this  behalf  to  fine,  punish,  correct,  chastise,  and 
reform,  and  cause  and  command  to  be  imprisoned  in  any  gaols, 
being  within  Calcutta  aforesaid^  and  tnaritime  places  of  the  same, 
the  parties  guilty,  and  violators  of  the  law  and  jurisdiction  of 
our  Admiralty  aforesaid,  and  usurpers,  delinquents,  and  contu- 
macious absenters,  masters  of  ships,  mariners,  rowers,  fishermen, 
shipwrights,  and  other  workmen  or  artificers  whatsoever,  exer- 
cising any  kind  of  maritime  affairs,  as  well  according  to  the  civil 
and  maritime  laws  and  ordinance  and  customs  aforesaid,  and 
their  demerits,  as  according  to  the  statutes  and  ordinances  afore* 
said,  and  those  of  our  United  Kingdom  of  Great  Britain  and 
Ireland,  for  the  Admiralty  of  our  said  United  Kingdom,  made 
and  provided  in  that  behalf,  and  to  deliver  and  absolutely  dis* 
charge,  and  cause  and  command  to  be  discharged,  whatsover, 
persona  imprisoned  in  such  cases,  who  are  to  be  delivered,  and  to 
promulgate  and  interpose  all  manner  of  sentences  and  decrees, 
and  to  put  the  same  in  execution  ;  with  cogniasance  and  jurisdic- 
tion of  whatsoever  other  causes,  civil  and  maritime,  which  relatea 
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to  the  sea,  or  which  in  any  manner  or   ways   respect   or  concern  as  to  all  other 
the   sea   or   passage   over  the  same,  or  naval  or  maritime  voyages  «»«•••• 
performed,  or  to  be  performed,  or  the  maritime  jurisdiction  above 
said,   with   power   also   to   proceed  in  the  same,  according  to  the 
civil  and  maritime  laws  and  customs  of  our  said   Court,  anciently 
used,   {vs   well    those   of   mere  otiicc  mixed  or  promoted,  as  at  the 
instance  of  any  party,  as  the  case   shall   require   and   seem   con- 
venient.    And  we  do  by  these  presents,    which   are    to   continue 
during   our  royal    will   and  pleasure  only,  further  give  and  grant 
unto  you  Sir  Lawrence  Peel,  and  the   Chief  Justice   of    Calcutta 
for   the    time   being,  and  the  person  executing  the  duties  of  that 
office,  our  said  commissary,  the  power  of  taking  and  receiving    all  Powcr  to 
and  every  the  wages,  fees,   profits,   advantages,   and  commodities  the  Chief 
whatsoever,  in  any  manner  due,  and   anciently    belonging   to   the  i****^^^*  *** 
said  office  according  to  the  customs  of  our  High  Court  of    Admi-  to  receive 
ralty    of   England,  committing  unto  you  our  power  and  authority,  fees  of  office, 
concerning  all  and  singular   the  premises   in    the   several   places 
above   expressed    [saving   in   all    things    the   prerogative   of  our 
High    Court  of    Admiralty   of  England  aforesaid],  together  with 
the  power  of  deputing   and   surrogating   in   your   place   for  and  To  depute 
concerning     the     premises,    one   or   more   deputy   or  deputies :  ^^^  surrogate 
Provided  always  that   the   power   of  deputing   and   surrogating  ^^"®*^^™^'^ 
one   or  more   deputy   or   deputies  in  your  place  and  stead,  shall  deputies, 
only  be  exercised  on  good   and  sufficient   cause   shown,  and   the  Subject  to 
cause  to  be  approved  by  the  Governor  of  Fort  William  in  Bengal,  approval  of 
Further,   we   do   in   our   name  command,  and  firmly  and  strictly  ^^^^^^^^^^ 
charge  all  and  singular,  our  Governors,  Commanders,  Justices   ofwiiuani. 
the   Peace,   Mayors,   Sheriffs,   Marehals,  Keepers   of  all  our  gaols 
and  prisons,  constables,  and  all  other   our   officers   and   ministers,  Mandate  for 
and   faithful  and  liege  subjects,  in  and  throughout  Calcutta  afore-  »U  perromi  to 
said  and  the  territories  thereunto  belonging,  that   in   the   execu-  *^" 
tion   of    this   our   commission,  they  be,  from  time  to  time  aiding, 
assisting,  and  yield  obedience  in  all  things  as  is  fitting  to  you   or 
your   deputy   whomsoever,   under   pain    of  the  law,  and  the  peril 
which  will  fall  thereon.     Given  at  London  in  the  High   Court   of 
our  Admiralty   of    England,   under   the   Great  Seal  thereof,  the 
twenty-first    day    of    August,    in*  the  year    of    Our  Lord  one 
thousand  eight  hundred  and  forty-three,  and   of   our  reign  the 
twenty-fourth. 


APPENDIX    V. 

[Referred  to  at  p.  360,  «t*pra,  not€(l)i] 

Resolution  (JuillcUil),  Xo.  171o,  dated  13th  Odohei^  1871. 

At  the  instance  of  the  Military  Department,  the  several   Local  Fee  forcer* 
Governments  and  the   Calcutta  High  Court  were  asked  to  state  tifioate  of 
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Act 


conviotfon  whether  any,  and  if  SO  what,  fees  were  charged  for  certificates 
under  Mutiny  of  conviction  furnished  to  the  Military  Authorities  under  s.  39 
of  the  Mutiny  Act.  It  api)eai*s  from  the  replies  that  in  Madras 
the  fee  charged  is  Re.  1-8  for  each  certificate,  and  in  Bombay 
Rs.  3 ;  while  in  Bengal,  the  North-Western  Provinces,  and  the 
Punjab,  no  fee  is  levied. 

2.  The  practice  prevailing  in  Madras  of  charging  for  each 
certificate  Re.  1-8,  the  equivalent  of  3  shillings,  is  in  accordance 
with  the  provisions  of  the  Mutiny  Act,  and,  as  it  is  desirable  to 
maintain  uniformity  in  this  respect  in  the  several  provinces, 
should  be  generally  adopted. 


APPENDIX    W. 

[Referred  to  in  the  uote  as  to  a  Military  Officer's  pay,  supra^  p.  188.] 


How  military 
officer's  pay 
m  Ay  be 
stopped  and 
applied  ia 
satisfaction 
of  decree. 


Cirvuhw,  Xo.  317,  dated  Id  July,  1878, 

The  following  opinion  of  the  Advocate-General  on  the  subject 
of  the  attachment  of  a  Military  Officers  pay  by  civil  process, 
having  received  the  sanction  of  Government,  is  circulated  for 
information  and  guidance  : — 

Advocate-General's  Opinion. 

The  99th  section  of  the  Mutiny  Act,  amongst  other  things, 
provides  as  follows: — *  That  it  shall  be  competent  for  any  Civil 
Court,  &c.,  upon  finding  or  awarding  any  debt  or  damage, 
either  to  award  execution  thereof  generally,  or  to  direct  specially 
that  the  whole  or  any  part  thereof  shall  be  stopped  and  paid 
over  to  the  plaintiff  out  of  any  part  not  exceeding  one-half  of 
any  pay  or  allowance,  or  out  of  any  other  public  money,  which 
rpay,  respeotively  be  coming  to  the  defendant  in  the  current  or 
any  future  month  or  months,  or  to  direct  the  same  to  be  so  paid 
by  instalments.' 

,  Uiider  this  section  an  order  may  be  made  by  a  Civil  C^urt 
directing  the  regimental  paymaster  to  stop  any  portion  of  a 
military  officer's  pay  or  allowance  not  exceeding  one-half 
coming  to  him,  &c.  Pay  due  on  the  first  of  the  month,  and  not 
issued  or  drawn  out,  is  I  consider,  pay  coming  to  the  particular 
officer  [defendant  in  the  civil  suit]  in  the  current  month,  and, 
consequently,  the  half  or  other  portion  of  it,  not  exceeding  one- 
half  directed  by  an  order  of  a  Civil  Court,  dated  the  second  of 
the  month,  may  be  stopped. 

The  regimental  paymaster  should  be  careful  to  see  that  the 
attachment  is  not  one  under  the  provisions  of  Act  Vlll  of  1<*?59, 
but  a  direction  to  him   in  the   terms  of   s.   99   of   the  Mutiny 
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Act ;  and  I  think  that,  as  a  precautionary  measure,  whenever  a 
regimental  paymaster  makes  any  deduction  from  an  officer's 
salary,  under  an  order  of  a  Civil  Conrt  passed  in  pursuance  of 
the  99th  section  of  the  Mutiny  Act,  he  should  report  the  same 
to  the  Judge  of  the  Civil  Court  issuing  the  order. 


APPENDIX    X,  No.  1. 

[Referred  to  at  p.  404,  »«pra,  note  (2).] 

From  A  M.  Monteith,  Esq.,  Under-Secretary  to  the  Government 
of  India,  Home  Department  ^Judicial),  to  the  Clerk  of  the 
Crown,  No.  2892,  dated  Fort  William,  the  24th  March,  18G6. 

Sir, 

It   having   been   decided    that   warrants  for  the   removal  By  whom 
of  military  convicts  shall,  in  future,  be  signed    by   the   Secretary  warranu  for 
to   the   Government   of  Bengal,   I   am   directed    to  request  that  cultody  to  be 
these  warrants  may,  in  future,  be  sent  direct  to  that  Government,  counter- 

I  have,  &c..  "«"'^- 

A,  M.  MONTEITH, 

Under-Secy.,  Govt,  of  InOia. 


APPENDIX    X,  No.  2. 

[Referred  to  at  p.  403,  fmpm,  note  (3).] 
•  

From  LiBUT-CoLONKL  G.  Cliffe  Hatch,  to  the  Judge-Advocate 
General,  London,  No.  665B,  dated  Head-Quarters,  Simla,  the 
22nd  June,  1868. 

Sir, 

I  have  the  honour  to  request  the  favour  of  information 
as  to  how,  in  India,  the  provisions  of  s.  19  of  the  Mutiny 
Act,  1868,  are  to  be  carried  out. 

2.  That  section  directs  that  to  carry  out  a  sentence  of  penal 
servitude,  it  shall  be  notified  "  to  the  Chief  Judge  or  any  Judge 
of  the  Chief  Civil  Court  of  the  Presidency  or  Province  in 
which  the  Court-martial  shall  have  been  held." 

3.  There  is  a  High  Court  at  Calcutta  for  the  Provinces 
under  the  Lieutenant-Governor  of  Bengal,  there  is  a  High 
Court  at  Agra  (1)  for  the  territories  under  the  Lieutenant- 
Governor  of  the  North-Western  Provinces,  and  there  is  at 
Lahore  a  Chief  Court  for  the  territories  under  the  Lieutenant- 
Governor   of  the    Punjab.     In     these     Provinces     no     difficulty 


will  occur. 


(1)  Now  AnahftWl. 
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By  whom 
order  for 
intermediate 
custody 
ahnuld  be 
made. 


4  But  there  are  other  Provinces  in  which  British  troops 
are  stationed^  viz,,  Oiidh  and  the  Central  Provinces,  which 
are  not  under  any  Presidency,  and  in  neither  of  which  is  there 
a  "  Chief  Civil  Court  "  with  criminal  jurisdiction  over  European 
British  subjects,  the  chief  judicial  authority  being  a  Com- 
missioner with  appellate  powers  in  civil  suits,  or  in  cases  of 
natives.  There  are  also  the  troops  at  Gwalior,  which  are 
serving  in  the  foreign  territory  of  the  Maharajah  Scindia.  ' 

5.  An  early  reply  is  requested  as  to  what  Judge  notifica- 
tions of  penal  servitude  passed  in  the  three  latter  States  are 
to  be  made,  that  I  may  be  prepared  to  advise  His  Excellency 
the  Commander-in-Chief  in  India  how  to  proceed  when  the 
Mutiny  Act  of  1868  is  brought  into  operation. 

I  have,  &c., 

G.  CLIFFE  HATCH,  Lieut^Col, 

Jiiilge-AdviKute  Geiieixd. 


From 


Sir, 


APPENDIX    X,  No.  3, 

[Referred  to  at  p.  403,  tupra,noie  (3).] 

the     Judge- Advocate     General,    London,     to    Lieut.-Coloxel 
G.  C.  Hatch,  No.  300,  dated  the  9th  September,  1868. 


In  reply  to  your  letter  of  the  22nd  June  last  TNo.  665B, 
of  1868),  I  have  now  the  honor  to  state  to  you.  that,  in  the  case 
of  a  sentence  of  penal  servitude  being  awarded  by  a  Court- 
martial  held  in  Oudh,  or  the  Central  Provinces,  the  oi-der 
appointed  by  the  19th  section  of  the  Mutiny  Act,  1868,  should  be 
made  by  the  Commissioner 

If  the  Court-martial  be  held  in  Gwalior,  the  oixler  should  be 
made  by  the  Commander-in-Chief  under  the  latter  part  of  the 
section. 

I  have,  &c., 

(Sd.)    J.  R.  MOWBRAY, 
APPENDIX     X,  No.  4. 

[Referred  to  at  p.  404,  siiprn^  note  (3).] 

From  Colonel  J.  Smith,  Commftiiding  at  Fort  William,  to  the  Regis- 
trar of  the  High  Court,  No.  QboG^  dated  Presidency  District  Office, 
Fort  Williara,  the  18th  September,  1873. 

Sir. 

In  reply  to   yonr   letter   No.   86   of  yesterday's   date,     I 
have  the  honor  to  forward  hcrcAvith  a   copy   of  the   entire   letter 
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(of  which  I  before  sent  only  an  extract)  from  the  Adjutant- 
General  to  the  Secretary  to  the  Government  of  India  in  the 
Military  Department,  by  which  you  will  understand  that  the 
instructions  therein  conveyed  are  not  applicable  merely  to 
the  case  of  one  prisoner  but  to  all  military  convicts  who  may 
arrive  in  Fort  William. 

It  has  been  decided  by  Government  that  all  convicts  sen- 
tenced to  penal  servitude  in  India  are  to  work  out  their 
sentence  at  the  Penitentiary  at  Hazareebagh,  and  are  in  every 
instance  to  be  forwarded  in  military  custody  to  Fort  William, 
when  they  are  to  be  handed  over  to  the  civil  power. 

The  three  convicts  under  reference  arrived  at  Fort  William 
on  the  17th  Februarj^  1873,  and  were  detained  in  military 
custody  until  the  receipt  of  their  High  Court  waiTants.  It  was 
not  till  the  end  of  April  that  it  was  ascertained  that  these  had 
been  sent  to  Hazareebagh  to  the  oflScer  commanding  there, 
and  there  being  a  strict  order  that  no  movements  of  troops  are 
to  take  place  between  the  15th  April  and  15th  October,  the 
convicts  in  question  were  detained  in  the  railitary  prison.  Fort 
William.  On  the  receipt,  on  the  8th  August,  of  the  Adjutant- 
Geifemrs  letter  containing  the  amended  instructions  for  the 
disposal  of  military  convicts,  application  was  made  to  the 
officer  commanding  at  Hazareebagh  to  transmit  here  the  High 
Court  wan^ant  for  these  men,  and  on  its  receipt,  application 
was  made  to  you  for  the  order  required  in  view  to  the  convicts 
being  made  over  to  civil  custody  here  in  accoixlance  with  the 
Adjutant-General's  instructions. 

I  have,  &c., 
J.  SMITH,  CoU 
Cmnimnuling  at  Foii  WlUiavi. 


APPENDIX    X,    No.  5. 

[Referred  to  at  p.  404,  supra^  note  (1).] 

Copy  of  a  letter  from  the  Adjutant-General  to  the  Secretary  to  the 

Government    of  India,   Military   Department,   No.  2335   D,   dated 

4th  August,  1873. 

I  have  had  the  honor  to  submit  to  the  Right  Hon'ble  the 
Commander-in-Chief  your  office  docket  No.  1525  "  Prisonera' 
warrants,"  dated  22nd  Mai'ch,  1873,  requesting  an  opinion  on 
certain  proposals  made  by  the  Bengal  Government  regarding 
the  procedure  to  be  observed  in  applying  for  warrants  and  for 
the  disposal  of  soldiere  sentenced  to  penal  servitude. 

2.  In  leply  I  am  directed  to  state  for  the  information  of 
Government  that,  with  reference   to   the  accompanying  copy   of 


Digitized  by 


58 

Google 


458 


APPENDIX. 


Procedure 
for  the  dis- 
posal of 
persons 
senteuced  to 
penal  servi- 
tude under 
the  Mutiny 
Act 


ft  letter   from   the   Registrar  of  the   High   Court   at   Calcutta, 
these  proposals  could  not  legally  be  carried  out. 

3.  Mr.  Belchambers  points  out  that,  according  to  the  19th 
section  of  the  Mutiny  Act,  unless  the  prisoner  is  actually  in 
the  Province  of  Bengal,  it  is  not  competent  for  the  High  Court 
of  Calcutta  to  make  the  necessary  order ;  and  under  this  cir- 
cumstance Lr^rd  Napier  of  Magdala  considers  that  the  follow- 
ing rules  for  the  disposal  of  men  senteuced  to  penal  servitude 
would  meet  all  requirements,  and  His  Excellency  trusts  that 
the  Government  will  be  pleased  to  sanction  them. 

4.  When  a  soldier  is  sentenced  to  penal  servitude  to  be 
uvfhrgrme  in  India,  appWcatioii  will  be  made  from  the  Adjutant- 
General's  office  for  the  sanction  of  Government  to  the  sentence 
being  carred  out  in  accordance  with  the  Commander-in- 
Chiefs  confirmation  thereof, 

5.  On  receipt  of  this  sanction,  instructions  will  be  given  for 
the  prisoner  to  be  sent  to  Fort  William  under  military  escort. 

6.  The  Commander-in-Chief  will  then  notify,  through  his 
Military  Secretary,  to  the  Chief  Justice  of  the  High  Court  of 
Judicature  in  Calcutta,  the  charge,  finding,  and  sentence  pass- 
ed upon  the  prisoner,  witli  the  usual  request  that  order  be 
made  to  carry  into  eflfect  the  sentence ;  and  with  the  further 
request  that  the  warrant  may  be  nuxde  over  to  the  officer 
commanding  the  Presidency  District. 

7.  The  officer  commanding  the  Presidency  District  will,  on 
receipt  of  the  order,  make  over  the  convict  and  warrant  to 
civil  custody  at  the  Presidency  Jail. 

8.  Simultaneously  with  the  application  for  the  warrants, 
a  copy  of  the  charge,  finding  and  sentence,  and  copy  of  the 
Government  letter,  senctioning  the  sentence  being  carried  out 
in  India,  will  be  forwarded  from  this  office  to  the  Bengal 
Government  for  information. 

9.  In  the  case  of  convicts  to  be  sent  to  England  to  undergo 
their  sentence,  the  prisoners  will,  immediately  after  the  publica- 
tion of  their  sentence,  be  ordered  to  Allahabad  as  the  place 
of  intermediate  custody  most  convenient  for  removal  to  the 
port  of  embarkation  ;  and  on  arrival  there,  the  Commander-in- 
Chief  will  apply,  through  his  Military  Secretary,  to  the  High 
Court,  North-Western  Provinces,  for  the  necessary  order  for 
intermediate  custody. 

10.  His  Excellency  will  at  the  same  time  request  that  the 
warrant  be  made  over  to  the  general  officer  commanding  the 
Allahabad  Division,  who  will  be  instructed  to  hand  the  prisoner 
over,  on  its  receipt,  to  civil  custody  at  that  station. 

11.  A  copy  of  the  charge  finding,  and  sentence  in  such 
cases  will  be  submitted  for  the  information  of  Government. 

12.  A  further  communication  will  be  made  hereafter  con- 
veying the  views  of  the  Commander-in-Chief  as  to  the  course 
to  be  followed  in  the  further  disposal  of  this  class  of  convicts. 


Digitized  by 


Google 


APPENDIX.  45^ 

13.  I  am  directed  to  add,  with  reference  to  paragraph  4  ,  * 
of  the  letter  from  the  Bengal  Government,  that  Lord  Napier 
fully  concurs  in  the  opinion  therein  set  forth,  but  there  are 
military  reasons  for  sending  military  convicts  via  Fort  William 
to  Hazareebagh,  the  chief  of  these  being  that  there  are  no 
proper  means  of  subsisting  prisoners  and  their  escorts  by  the 
Dinapore  route. 


APPENDIX    Y. 

[Referred  to  at  p.  391,  supraj  note  (1).] 


Notes  of  cases  rekiting  to  the  a<l  valorem  fee  payable  under   the 
Court  Fees  Act,  1870,  nclied.  i,  cl  11. 

As  a  rule   in   all    cases  general   letters  of  administration  of  a  ^d  valorem 
Hindu's  estate  must  be  taken  out  for  the  immoveable  as    well    as  ^^  A^^i^^* 
the   moveable   property,   and   duty  must  be  paid  on  the  value  of  of  the  whole 
the  whole  (1).  estate. 

When   property   in    respect   of  which  letters  of  administration  Less  the 
are    granted    is  subject  to  a  raort'jage,    the    ad   valorem  fee  is  ^'"/l"'*^  ^L^i 
chargeable  on  the  value  of  the  property,  less  the  amount   of    the  ^y  mortgage, 
incumbrance  (2). 

The   fee  payable   on   a  grant  of  letters  of  administration  is  to  But  without 
be  calculated  on  the  amount  or  vahie   of    the   property,   without  ^^'^^^^"^ 
deducting  therefrom  the  debts  due  by  the  deceased  (3). 

The   uncertainty   of    recovering   a   debt  due  to  the  esfate  of  a  Even  though 
deceased  person  is  not   a   sufficient   giound   for   a  proportionate  *^^®  *^^" 
reduction    of    the  duty  payable  in  respect  of  letters  of  adminis-  may  be^*^ 
tration  to   such  estate  (4).     But   debts  are   now  allowed   to   be  uncertain, 
deducted — See  Act  XI  of  1819  Schedule  3,  Annexure  B.  Debt*  now 

allowed  to  be 
deducted. 

Where   letters   are   granted    for   the  purpose  of  collecting  the  Payable  04 
rent  of  a  house  the  duty  is  to  be  assessed    on   the   value   of   the  value  of 

grant  limited 
to  collecting 
rent 

.  On  the  death  of  one  of  two  brothers,  joint  in  estate,  in    whose  q^  payable 
name   alone    the  joint   property   stood,   the   surviving  brother's  on  share  of 
half-share  was  treated  as  trust  property  and  exempted   from   the  ^^eceased  in 
payment  of  duty  C6).  P^P'»- 

(1)  In  the  fjooiU  of  Orees  Chunder  Mitter,  I.  L  R ,  6  Cal.  483. 

(2)  In  rt  Innes,  S  B.  L.  R.,  App.,  43,  16  Suth.  253.     See  In  the  nicUter  of  Ham- 
ehtindra  Laksnuinjee,  I.  L.  R.,  1  Bom.  118. 

(3)  In  the  goodt  of  Ram  Chundra  Das,  9  B.  L.  R.,  30. 

(4)  In  the  goods  of  Beakc,  13  B.  L.  R.,  App.,  24,  21  Suth.,  397  ;  In  the  goods  of 
Ham  Chunder  Ohosc,  I.  L.  R.,  24  Cal.  567. 

f5)  In  the  goods  of  Ham  Chundra  Das,  9  B.  L.  R.,  30, 

(6)  In  the  goods  of  Brindabun  Ghose^  11  B  L.  R.,  App.,  39, 


Digitized  by 


Google 


460 


APPENDIX. 


Or  on  half 
share  of  tnarri 
ed  man  under 
Code 
Napoleon. 

Payable  on 
estate,  lesa 
value  of  life 
annuity. 
Mode  of  as- 
oertaining 
value  of 
annuity, 

Payable  on 
deceased's 
share  in  part- 
nership pro- 
perty, 
although 
value  ac- 
counted for 
to  executor 
in  Euglaud. 


Where  the  deceased,  a  married  man,  held  property  under  the 
Code  Napoleon,  only  half  the  property  was  charged  with  the 
(ul  valorem  duty,  the  other  half  being  held  as  trust  property  be- 
longing to  the  wife  (1). 

When  property  is  bequeathed  subject  to  the  payment  of  an 
annuity  for  life,  the  <td  valorem  fee  ought  to  be  levied  upon 
the  value  of  the  property,  less  the  capitalized  value  of  the 
annuity  (2). 


Payable  on 
assets  ob- 
tained from 
England. 


Section  19c  of 
the  Court 
Fees  Act  in- 
applicable. 

Payable  on 
second  srant, 
although  fee 
under  Indian 
Succesnon 
Act  was  paid 
on  first  grant. 

Not  payable 
on  trust  pro- 
perty. 


Testator's  share  in  partnership  properties  taken  over  by  the 
firm,  and  value  accounted  for  to  one  of  the  executors  in  England 
who  paid  probate  duty  thereon  in  England.  Certain  immoveable 
properties,  included  in  the  partnership  properties  so  taken  over, 
conti*acted  to  be  sold.  Probate  obtained  in  this  country  only 
because  without  it  an  effectual  transfer  of  such  properties  could 
not  be  made.  Exemption  from  probate  duty  claimed  on  the 
ground,  first,  that  duty  had  been  already  paid  in  England,  and, 
next,  that  there  was  no  amount  or  value  in  respect  of  which 
probate  was  granted  in  this  country.  Held,  that  duty  was 
payable  (3). 

The  executrix  having  proved  the  test.ator's  will,  both  in 
England  and  in  this  country,  died  here,  leaving  Indian  assets 
and  assets  obtained  from  England.  Held,  on  the  application  of 
the  Administrator-General  for  lettera  of  administration  de  bonis 
noil  of  the  testator's  unadministered  property  and  effects,  that 
s.  19c,  added  to  the  Court  Fees  Act  by  s.  6  of  Act  XIII  of  1875, 
does  not  apply  to  the  assets  obtained  from  England,  and  that 
such  assets  are  liable  to  the  ad  valorem,  fee  (4\ 

The  fee  of  Rs.  10  paid  under  the  Indian  Succession  Act  in 
respect  of  a  first  grant  of  lettera  of  administration  is  not  equi- 
valent to  the  payment  of  the  ad  valorem  fee  under  the  Court 
Fees  Act ;  and,  therefore,  the  latter  fee  is  payable  when  a  second 
grant  is  made  in  respect  of  the  same  property  (5). 

The  term  "property"  in  sched.  i,  els.  11  and  12  of  the 
Court  Fees  Act  includes  not  only  property  to  which  the  deceased 
was  beneficially  entitled  in  his  lifetime,  but  also  all  property 
which  stood  in  his  name  as  trustee,  or  of  which  he  was  pos- 
sessed henami  for  others  (6;.  But  see  Financial  Notification 
No.  2004,  Hupra,  p.  346  ;  and  s.  19cZ  added  to  the  Court  Fees 
Act  by  s.  6  of  Act  XIII  of  1875. 

(1)  In  the  goods  of  Fi'ocschm^n,  I.  L.  R..  21  Cal.  575. 

(2)  In  the  goods  of  Huahton,  I.  L  R.,  3  C.  S.,  736.  See  In  the  matter  of  Ram 
Chunder  L*ik'smanjce,  I.  L.  11.,  1  Bora.  118. 

(3)  In  the  goods  of  Gladstone,  I.  L.  R.,  1  C.  S.,  169. 

(4)  In  the  goods  of  March,  I.  L.  R.,  4  C.  S.,  725. 

(5)  In  the  goods  of  W.  D.  Chalmers,  Q  B.  L  R.,  App.,  J37  ;  In  the  goods  (if 
Gasper,  I.  L.  R.,  3  C.  S.,  733. 

(6)  Jn  the  goods  of  JBercrford  ;  In  the  goods  of  Maddock,  7  B.  L.  R^  57. 
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The  testatrix  had,  by  a  deed,  settled  property  on  her   children,  Or  on  proper- 
reserving   to   herself  the   income   during   her  life,  with  power  to  J-y^^^J^ with 
determine  by  deed  or  will    the    manner   in    which    the   property  exei^Wof 
should,  after  her  death,  be  enjoyed  by  those  for  whom  it  was  held  power. 
in  trust.     This   power   she   exercised   by   will.     Hehly   that    the 
ad   vdlarem   fee   prescribed    by   sched.    i,   cl.    11,   of   the  Court 
Fees  Act  was  not  payable  on  the  value  of  this  property  (1).     But 
see  proviso  in  Financial  Notification,  No.  2004,   14th   July   1871, 
«M^>m,  p.  395,  and  s.  19d  added  to  the  Court  Fees  Act  by  s.  6   of 
Act  Xm  of  1875. 

Where  a  person  having  a  life-interest  in  a  fund,  with  a  general  Or  in  respect 
and  absolute  power  of  appointment  thereover,  exercises  such  oH"nd  dealt 
power  by  Avill,  no  ati  valorem  fee  is  payable  in  respect  of  such  ^* exercise  of 
fund  under  the  Court  Fees  Act  (2).  But  see  proviso  in  Financial  power  of 
Notification,  No.  2004,  14th  July,  1871,  supra,  p.  395,  and  s.  19d  appointment, 
added  to  the  Court  Fees  Act  by  s.  6  of  Act  XIII  of  1875. 

Land  acquired  on  behalf  of  all  the  co-parcenei-s  would  in  a  case  Oron property 
governed  the  Mitakshara  Law  be  treated  as  property  held  in  ^^^^  '"  ^™*t 
trust  for  the  co-parceners  and  not  liable  to  duty  (3).  ceneire^der 

the  Mitak- 
shara Law. 

Where  property  has  not  been  reduced   into   possession   at   the  Or  on  pro- 
time  of    taking   out   probate,   and  the  right  to  it  is  the  subject  ^^l^^i.-  u 
of  a  suit,  it  is  permissible  to  declare  the  value  of  such   property  is^the  subject 
as  not  exceeding  Rs.  1,000  (4).  of  a  suit. 

On    the   death  of  a  Hindu  lady,  her  father's  property  to  which  Or  on  pro- 
she   had   succeeded   for  the  estate  of  a  Hindu  daughter,  became,  P®^y»  ^^^\ 
iu  the  hands  of  her  representatives,   trust  property  in   respect  of  iife.?n^r^°t 
of    which  no  duty  is  payable  under  the  Court  Fees  Act  (6).  of  a  Hindu 

daughter. 

The  cul  valorem  fee  under  the  Court  Fees  Act,  if  paid  in  respect  or  on  second 
of  the  first   grant   of    letters   of    administration,    is    not    again  gran^  ^l^en 
payable   when   a  second  grant   is   made   in  respect  of  the  same  c^urt  f^^ 
property  (6).  Act  was  paid 
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[Referred  to  iu  the  note  to  s.  11  of  the  Letters  Patent,  1S65,  supra,  p.  45. 


on  first  grant. 


Prockuruifioiiyfijchig  thejhyiifi^  of  Calcittfay  issued  by   the   Oov^ 
ernor-Gencral  in  Council  on  the  10th  September,  1794. 
Whereas  in  and  by   the   159th   section,  chap.  52,  of  an  Act 
passed   in   the   33rd   year  of  His  Majesty's  reign,  intituled:  "An 

(1)  In  the  goods  of  George,  6  B.  L.  R.,  138. 

(2)  In  the  goods  of  Oram,  12  B.  L.  R.,  App.,  21. 

(3)  In  the  goods  of  Polcur  Mxdl  Augurwailah,  I.  L.  R.,  23  Cal.  980. 

(4)  In  the  goods  of  Abdool  Aziz,  I.  L.  R.,  23  Cal.  67. 
I  (5)  In  the  goods  of  Joymoney  iJossee,  14  B.  L.  R.,  184. 

(6)  In  the  goods  of  Mosson,  6  B.  L.  R.,  App.,  139  ;  In  the  goods  of  Innes,  8  B,  L. 
K»,  App.,  43.  See  aUo  Financial  Notification,  No.  2G23,  supra,  p.  397  j  and  ».  19c 
added  to  the  Court  Fees  Act  by  s.  d  of  Act  XIII  of  1875. 
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Act  for  continuing  in  the  East  India  Company,  for  a  limited 
time,  the  possession  of  the  British  territories  in  India,  together 
with  their  exclusive  trade,  under  certain  limitations;  for  estab- 
lishing further  regulations  for  the  government  of  the  said 
territories,  and  the  better  administration  of  justice  within  the 
same ;  for  appropriating  to  certain  uses  the  revenues  and  profits 
of  the  said  Company ;  and  for  making  provision  for  the  good 
order  and  government  of  the  town  of  Calcutta,  Madras,  and 
Bombay ;" — It  is  enacted  that  "  if  any  question  shall  arise  touch- 
ing or  concerning  the  true  limits  and  extent  of  the  said  towns- 
and  factories  or  any  of  them,  the  same  shall  be  inquired  into  by 
the  Governor-General  in  Council  at  Fort  William  in  respect  to 
the  limits  and  extent  of  Calcutta,  and  by  the  Governor  in 
Council  of  Fort  St.  George  in  respect  to  the  limits  and  extent 
of  Madras,  and  the  Governor  in  Council  at  Bombay  in  respect 
to  the  town  of  Bombay,  and  that  such  limits  as  the  said  respec- 
tive Governments,  by  order  in  Council,  shall  declare  and  pres- 
cribe to  be  the  limits  of  the  said  towns  and  factories  respec- 
tively, shall  be  held,  deemed,  and  taken  in  law  as  the  true 
limits  of  the  same,  any  custom  or  usage  to  the  contrary  not- 
withstanding." And  whereas  such  question,  as  in  and  by  the 
said  clause  of  the  said  Act  is  meant  and  referred  to,  has  arisen 
and  been  made  with  respect  to  the  limits  of  the  said  town  of 
Calcutta,  and  the  Governor-General  in  Council,  in  pursuance  of 
the  authority  vested  in  him  by  the  said  Act,  has  inquired  into 
the  same,  and  by  an  order  dtily  made  in  Council  has  declared 
and  prescribed  the  limit  of  the  said  town,  and  has  directed  and 
commanded  the  same  to  be  publicly  notified,  in  order  that  the 
said  limits,  so  declared  and  prescribed,  may  be  known  to  the 
inhabitants  of  the  said  town,  and  to  all  persons  whom  the  same 
may  in  anywise  concern, — It  is  hereby  publicly  notified,  that 
the  town  of  Calcutta,  in  respect  to  all  legal  intents  and  pur- 
poses, extends  to,  and  is  bounded  by,  the  sevei-al  lines,  limits, 
and  boundaries  hereinafter  mentioned,  and  described,  that  is 
to  say : — 

The  Nm^thern  Boundary  is  declared  to  commence,  and  does 
accordingly  commence,  on  the  west  side  of  the  River  Hooghly 
at  the  Post  or  Mete  No.  22,  situated  at  the  north  point  of 
Colonel  Robertson's  Garden,  called  Jackapore,  immediately 
opposite  to  the  mouth  of  the  brook  called  Chitpore  Nullah, 
or  Bang  Bazar  Nullah,  and  the  said  northern  boundary  is 
from  thence  declared  to  continue,  and  is  continued  accordingly, 
by  a  line  drawn  across  the  river  from  the  aforesaid  point  to 
the  south  comer  of  the  mouth  of  the  said  nullah,  unto  the  Post 
or  Mete  No.  1,  near  the  foot  of  the  Chitpore  Bridge,  and  from 
thence  by  a  line  drawn  eastward,  and  passing  the  south  end  of 
the'  said  bridge  to  No.  2,  and  from  thence,  along  the  south  side 
of  the  aaid  nullah  or  brook,  to  the  Post  or  Mete  No.  3,  and 
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thence  on  to  the  Post  or  Mete  No.  4,  pjissing  the  Old  Powder 
Mill  Bazar,  until  it  reaches  the  foot  of  the  bridge  leading  to 
Dnra-Dum,  where  the  Post  or  Mete  No.  5  is. 

Tlie  Easfei*^i  Boundary  is  declared  to  commence,  and  does 
accordingly  commence,  at  the  said  Post  or  Mete  No.  6,  and  is 
declared  to  continue,  and  does  accordingly  continue,  by  a  line 
tniced  along  the  west  or  inner  side  of  the  Maharatta  Ditch  or 
-Entrenchment,  and  the  east  side  of  the  road  adjoining  thereunto, 
until  it  reaches  the  Post  or  Mete  No.  6,  at  the  northern  angle  next 
to  the  road  of  an  enclosure  called  Halsee  Bagaun,  which  said  Halsee 
Bagaun  is  included  within  the  said  town  of  Calcutta,  and  from  the 
said  northern  angle  by  a  line  drawn  eastward  along  the  southern 
side  of  the  ditch  or  trench,  which  encloses  the  said  Halsee 
Bagaun  to  the  Post  or  Mete  marked  No.  6,  and  from  thence 
southward,  along  the  western  side  of  the  said  ditch  or  trench, 
to  the  Post  or  Mete  also  marked  No.  6,  and  from  the  said  last- 
mentioned  post  or  mete  western  along  the  northern  side  of 
the  said  ditch  or  trench  until  the  said  line  reaches  the  Mark 
No.  7,  where  there  is  a  thannah,  and  from  the  said  last-men- 
tioned post  or  mete,  by  a  line  drawn  southward,  and  on  the 
western  side  of  the  Mahmtta  Entrenchment  and  the  eastern 
side  of  the  Boytakhanah  Road,  as  far  as  the  remains  of  the  said 
Mahratta  Entrenchment  are  visible  to  the  Post  or  Mete  No.  8, 
at  the  corner  of  Rajah  Ramlochun  s  Bazar,  and  of  the  road 
leading  to  Balleaghaut,  immediately  opposite  to  Narain  Chat- 
terjee's  Road,  and  from  the  said  last-mentioned  Post  or  Mete 
No.  8,  by  a  line  continued  in  a  southern  direction  passing 
through  Mirzapore,  and  drawn  aloncr  the  eastern  side  of  the 
Boytakhana  Road,  and  leaving  the  Portuguese  Burying-ground 
to  the  east  until  it  reaches  the  Boytakhana  Tree,  where  the  two 
posts  or  metes,  marked  respectively  Nos.  9  and  10,  are  fixed 
on  each  side  of  the  road,  opposite  to  the  Bow  Bazar  Road  and 
Boytakhana  Bazar,  and  from  the  last-mentioned  post  or  mete, 
marked  No.  10,  by  a  line  drawn  along  the  eastern  side  of  the 
said  Boytakhana  Road  to  the  Post  or  Mete  No.  11,  opposite  to 
"Gopee  Baboo's  Bazar,  which  Bazar  is  situated  between  the  Jaun 
Bazar  and  Dhurrumtollah  Roa<ls,  and  from  thence  in  the  same 
direction  until  the  said  line  reaches  the  Post  or  Mete  No.  12,  at 
the  point  or  turning  of  the  said  road  towards  the  west,  leaving 
Dhee  Sreerampore  on  the  east,  and  thereby  including  within 
the  limits  of  Calcutta  the  Protestant  Burying-ground,  Chowrin- 
ghee,  and  the  lands  thereunto  belonging  called  Dhee  Birjee. 

The  Southern  BoumJury  is  declared  to  commence,  and  does 
accoi*dingly  commence,  from  the  last-ujentioned  Post  or  Mete 
No.  12,  and  is  declared  to  continue,  and  does  accordingly  continue, 
by  a  line  drawn  from  thence  to  the  westward,  with  a  little  inclin- 
ation to  the  southward,  along  the  southern  side  of  the  public  road, 
excluding  Dhee  Chuckerbeer  and  including  Bunneapokah,  other- 
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wise  called  Arreapokah,  in  Dhee  Birjee,  until  the  said  line  reaches 
the  beginning  of  the  Russapagla  Road  immediately  opposite  to 
Chowringhee  High  Road,  where  the  Post  or  Mete  No.  1;^  is  fixed, 
and  from  the  said  Post  or  Mete  No.  13,  by  a  hne  running  to  the 
westward  along  the  southern  side  of  the  public  road  to  the 
Post  or  Mete  No.  14,  fixed  between  the  Tannah  and  the  General 
Hospital,  and  passing  on  westerly  to  the  Post  or  Mete  No.  15, 
at  the  foot  of  Alipore  Bridge,  and  excluding  the  General  Hospi- 
tal aforesaid,  the  Hospital  for  Insanes,  and  the  Hospital  Burying- 
ground,  situat»ed  in  Dhoe  Bobanipore,  and  from  thence  and  from 
the  south  side  of  the  said  Alipore  Bridge,  by  a  line  drawn  and 
continued  along  the  south  side  of  the  nullah  commonly  called 
Talley*s  Nullah,  at  high-water  mark,  to  the  Post  or  Mete  marked 
No.  16,  and  from  thence  passing  the  foot  or  south  end  of  Sur- 
mon's  Bridge,  commonly  called  Kiddorpore  Bridge,  and  extend- 
ing to  tlie  mouth  of  the  said  nullah,  where  it  enters  the  River 
Hooghly,  excluding  Watson  s  Dock,  and  to  the  Post  or  Mete 
marked  No.  17,  and  then  proceeding  from  east  to  west  across 
the  said  River  Hooghly  to  the  south-east  point  of  Major  Kyd  s 
Garden,  and  excluding  the  said  garden  and  village  of  Sheeb- 
pore,  at  which  point  a  Post  or  Mete  marked  No.  18  is  directed 
to  be  fixed  ;  and 

The  Westeim  Boundary  is  declared  to  commence,  and  does 
accordingly  commence,  at  the  said  point  where  the  said  Post  or 
Mete  marked  No.  18  is  fixed,  and  is  declared  to  continue,  and 
does  accordingly  continue  from  thence  by  a  line  drawn  at  low- 
water  mark  along  the  western  side  of  the  said  River  Hooghly, 
but  excluding  the  ghauts  of  Ramkissenpore,  Howi*ah,  and  Sul- 
keah,  where  posts  or  metes  are  fixed,  marked  respectively 
Nos.  19,  20,  and  21,  until  the  said  line  reaches  the  northern 
point  of  Colonel  Robertson's  Garden  or  Jackapore  afoi*esaid, 
where  a  post  or  mete  is  fixed  marked  No.  22,  and  immediately 
opposite  to  the  Post  or  Mete  No.  1  at  Chitpore  Bridge. 

Declared  and  proclaimed  by  order  of  the  Govenior-General 
in  Council  of  Fort  William  in  Bengal,  this  10th  day  of  Septem- 
ber, 1794. 

E.  HAY, 

Seci^etain)  to  the  Oovernment 


Note. — By  55  Geo.  Ill,  c.  81  [the  only  unrepealed  section  of  that  Statute],  the 
Governor-General  in  Council  is  authorized  to  extend  the  limits  of  the  Presi- 
dency-towns, subject  to  the  sanction  of  the  Court  of  Directors  and  Board  of 
Coraini8sionei*e.  By  28  Vict.,  c.  13,  s.  3,  supra,  p.  36,  the  local  limit's  of  the 
jurisdiction  of  the  High  Court  may  be  altered  by  the  Governor-General  in 
Council.  See  also  Letters  Patent,  1865,  s.  11,  p.  45.  The  limits  of  Calcutta 
fixed  by  this  proclamation  has  hitherto  remained  unaltered. 
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[RefeiTed   to  in   the  note  to  rule  81,  $upra,  p,   98,  ftml  iu  tlie  note  to  rule  IG;' 

supra,  p,  180,] 

Special  Appeal  No.  2507  of  1868. 

K  AMTAPROSHAD  MlSSER  ...  ...A  ppfillmi  /, 

Ramlal  SooKooL  ...  ...     Rei^pomJenf. 

Biirristei's  who  take  precedence,  inter  se,  from  the  date  of  l>eing  called 
to  the  bar  in  England,  have  the  right  of  pre-audience  before  vakeels, 
and   take  precedence  over  attornies,  both  ytia-attornies  and  qua-xc^eeX^i 

Vakeels  take  precedence,  tn^*  w,  from  the  date  of  admission. 

Peacock,  C  J. — The  question  which  has  been  raised  in  this 
case  appears  to  me  to  be  a  very  important  one, — not  merely  as 
a  particular  question  between  the  two  gentlemen,  one  of  whom 
claims  the  right  of  preaudience  as  a  bamster,  and  the  other, 
as  a  vakeel,  denies  that  right,  but  as  a  general  ouestion  between 
tyo  counsel,  whether  the  barrister  or  the  vakeel  snould  be  allowed 
to  plead  first  in  a  case.  It  is  exceedingly  important  that  a 
client  should  know  whieli  of  two  counsel  selected  by  him 
should  first  address  the  Court.  If  wo  constantly  "change  the 
rule  of  practice  on  this  point,  the  client  will  not  know  whom  he 
is  to  employ ;  and  I  think  it  very  important  that  the  existing 
practice  should  be  followed  until  it  is  altered. 

I  know  of  no  strict  rule  of  law  which  says  that  an  advocate  in 
this  Court  shall  take  preaudience,  not  from  the  date  of  his  being 
admitted  iu  this  Court,  but  from  the  date  of  his  being  called 
to  the  bar  in  England.  Whether  that  practice  is  g(X)d  or  not, 
we  found  it  existing  in  the  late  Supreme  Court,  and  followed 
it  in  this  Court,  and  until  there  is  some  notification  given  to 
persons  interested  in  bringing  suits  in  this  Court,  it  would  be 
injudicious  on  the  part  of  this  Court  to  change  the  practice  and 
say  that  the  right  of  preaudience  depends  upon  the  date  of 
admission  in  this  Court. 

It  was  a  well  established  rule  iu  England  that  bamsters; 
took  precedence  over  attornies,  and  when  the  late  Supreme 
Court  was  established,  in  which  English  law  as  a  general  rule 
was  to  be  administered,  there  can  be  no  doubt  that  the  pmctice 
in  England  continued  there,  and  barristers  ^id  take  precedence. 
The  rule  is  so  well  known  in  England  that  it  can  scarcely  be 
im.agined  that  the  Legislature  in  England,  or  the  Secretary  of 
State  for  India,  could  be  ignorant  of  that  nde. 

We  find  that  barristers  were  allowed  by  Act  I  of  1846  to 
practise  in  the  Sudder  Court,  subject  to  the  rules  "  applicable 
to  pleaders  relating  to  the  language  in  which  the  Court  is  to 
be    addressed  or   to  any   other  matter."     By   the    terms   "any 
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other  matter,"  I  should  say  the  Legislature  meant  any  other 
matter  of  the  same  description.  I  do  not  think  that  the  Act 
intended  to  lay  down  any  rule  in  the  matter  as  to  preaudience  : 
nor  am  I  aware  that  there  was  any  express  rule  in  the  late 
Sudder  Court  that  the  right  of  preaudience  among  vakeels 
should  depend  upon  the  autea  of  their  obtaining  sunnuds.  It 
was  established,  no  doubt,  by  practice,  and  it  may  be  said  pos- 
sibly by  concession,  but  it  was  only  a  concession  of  that  kind 
"which  was  considered  as  of  right  according  to  the  practice  of 
the  Court.  By  the  subsequent  Act  of  1853,  passed  almost  in 
ainiilar  words,  attornies  were  allowed  to  practise  in  the  Sudder 
Court  in  the  same  manner  as  banistei's  ;  but  I  am  not  aware  of 
any  case  in  which,  when  an  attorney  and  a  barrister  happened 
to  be  employed  on  the  same  side  to  conduct  a  suit,  the  attoiney 
was  allowed  to  take  precedence  of  the  barrister. 

We  find  that,  in  laying  down  the  qualifications  for  Judges  of 
the  High  Court,  the  Legislature  treattrd  a  barrister  of  five  years' 
standing  as  qualified,  whereas  the  term  as  regards  the  qualifica- 
tion of  a  vakeel  was  laid  down  to  be  ten  years.  There  was  a 
diflFerence,  therefore,  made  by  the  Legislature  as  regards  qualifi- 
cation between  the  standing  of  a  barrister  and  the  standing  of 
a  vakeel. 

Attornies  having  been  allowed  by  the  Act  to  which  I  have 
referred  to  practise  in  the  Sudder  Court,  it  wa«  considered  rea- 
sonable and  just  that  those  who  were  at  liberty  to  practise  as 
attornies  should  be  admitted  as  vakeels,  and  therefore  every 
attorney  of  the  late  Supreme  Court,  who  had  been  admitted  an 
attorney  previous  to  the  establishment  of  the  High  Court, 
was  admitted  as  a  pleader  of  the  High  Court.  Vakeels  were 
expressly  authorized  by  rules  of  this  Court  to  practise  at  the 
Original  Side  of  the  Court  in  cases  of  extraordinary  original 
civil  jurisdiction.  It  can  hardly  be  supposed  then  that,  with 
the  well-known  practice  before  it,  the  Court  intended  that  if 
a  barrister  and  an  attorney,  who  is  newly  made  a  vakeel  iu 
consequence  of  his  being  an  attorney,  should  happen  to  be 
employed  on  the  same  side,  the  attorney  should  take  precedence 
of  the  barrister  either  with  reference  to  the  date  of  his  being 
enrolled  as  a  vakeel,  or  to  the  date  of  his  original  enrolment  ii) 
the  late  Supreme  Court.  I  think  it  was  intended  that  the 
practice  should  be  continued,  and  that  if  an  attorney  and  a 
Darrister  should  happen  to  appear  together  on  the  Original  Side, 
the  barrister  should  take  the  lead. 

Sir  Charles  Wood,  in  his  letter  which  accompanied  the  first 
Charter  under  which  the  High  Court  was  established,  says  : — 

"In  regard  to  the  admission  of  advocates,  vakeels,  and  attor- 
"  nies,  the  recommendations  of  the  Law  Commissionei^  have 
"been  follow^ed.  Under  the  existing  practice,  the  advocate 
"  pleads,  and  attorney  acts,  for  the  suitors  of  the  Supreme  Court  ; 
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"  and  the  vakeel  both  pleads  and  acts  for  the  suitor  of  the 
"  Sudder  Court,  of  which  Court  the  advocate  and  attorney  of 
"  the  Supreme  Court  are  ex  officio  vakeels.  These  terras  are 
"  employed  in  the  Charter  sihiply  to  express  the  functions  of 
"  these  several  classes  of  practitioners.  The  advocate  and  attor- 
"  ney  will  respectively  plead  and  act  in  the  High  Court,  and  the 
"vakeel  will  both  plead  and  act  in  the  High  Court  as  he 
"  did  in  the  Sudder  Court.  Any  person  may  apply  to  be  admit- 
"  ted  either  as  an  advocate,  or  vakeel,  or  attorney,  under  the  rules 
"  which  the  Court  is  authorized  by  the  Charter  to  make  ;  and 
"  there  is  nothing  in  the  Charter  to  prevent  the  admission  of 
"  advocates  and  attoniies  to  be  also  vakeels  of  the  High  Court, 
"  should  the  Judges  consider  such  a  coui-se  to  be  expedient. 

"  The  provision  in  the  Act,  s.  2,  cl.  4,  which  declares 
'*  that  pleaders  of  the  Sudder  Court  who  shall  have  been  admit- 
"  ted  as  pleaders  of  the  High  Court  shall  be  eligible,  under  cer- 
**  tain  conditions,  to  the  Bench  of  the  Court,  implies  that  a 
*'  discretionary  power  may  be  exercised  as  to  the  admission  of 
"  the  present  pleiulers  of  the  Sudder  Court  to  the  bar  of  the 
*'  High  Court.  This  enactment  will  account  to  you  for  the  omis- 
*'  sion  from  the  Charter  of  any  provision  appointing  all  the 
*'  present  practitionera  of  the  Supreme  and  Sudder  Courts.  I  con- 
**  elude,  however,  that,  unless  in  any  special  cases  there  are  strong 
"  reasons  to  the  contrary,  the  Court  will  admit  the  whole  of  the 
"  practitioners  in  the  abolished  Courts,  at  the  date  of  their 
"  abolition,  to  be  the  first  advocates,  vakeels,  and  attornies  of 
"  the  High  Court. 

"  With  reference  to  the  concluding  sentence  of  cl.  10,  it 
"  is  to  be  observed  that  the  Letters  Patent  contain  no  provision 
"  reserving  to  the  attornies  of  the  present  Supreme  Court  the 
'*  right  of  pleading,  after  the  issue  of  this  Chai-ter,  in  the  Insol- 
"  vent  Court  as  newly  regulated  by  cl.  17.  No  such  provi- 
"  sion,  however,  is  necessary,  as  the  Insolvent  Court  is  a  separate 
"  tribunal,  not  affected  by  the  Act  authorizing  the  Letters  Patent, 
"and  will  continue  a  separate  Court,  though,  for  the  future, 
**  presided  over  by  a  Judge  of  the  High  Court.  The  attornies, 
*"  therefore,  will,  as  heretofore,  practise  in  accordance  with  the 
*'  rules  of  the  Insolvent  Court  itself." 

I  apprehend  that  Sir  Charles  Wood  never  intended  that,  as 
between  advocates  and  attoinies,  both  practising  in  Indian 
Courts,  the  attornies  should  take  precedence  of  the  advocates. 

There  is  no  rule  that  I  am  aware  of  which  says  that  an  ad- 
vocate or  a  vakeel  of  the  High  Court,  both  of  whom  are  allowed 
to  practise  in  the  Mofussil  Courts,  is  entitled  to  precedence  over 
the  vakeels  of  those  Courts  ;  but  no  doubt  exists  that,  if  a  bar- 
rister goes  to  plead  in  the  Munsiff's  Court,  h§  takes  precedence 
over  the  pleaders  of  the  Munsitt'^s  Court,  and  also  over  pleaders 
of   the    Judge's  Court,  and  over  the  several  revenue  agents, 
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agents  of  the  Criminal  Courts,  and  other  law  agents.  There  is 
no  express  law  on  this  point,  but  the  pratice  regulates  it. 

It  appeai-s  to  nie  that  the  practice  regulates  the  law  in  this 
matter  in  this  Court  also,  and  it  is  a  practice  which  I  never 
heai-d  questioned  in  any  way  during  the  seven  years  since  the 
Court  was  established,  except  in  the  case  referred  to,  and  which 
I  do  not  recollect  myself,  in  which  a  vakeel  of  this  Court  may 
have  claimed  precedence  over  a  banister. 

For  my  own  part,  I  always  considered  that  the  right  of  pre- 
audience existed  with  the  barristej-s,  and  I  have  always  made 
it  my  practice  to  call  upon  the  advocates  to  move  the  Court  by 
way  of  precedence  to  the  vakeels  if  I  saw  them  in  Court,  and  I 
have  generally  called  upon  the  vakeels  according  to  the  several 
dates  of  their  being  enrolled  in  this  Court. 

As  the  rule  at  present  exists,  it  appears  to  me  that  barristers 
have  the  right  of  preaudience.  I  do  not  say  that  I  think  it  to 
be  the  best  rule,  or  that  it  is  a  rule  which  may  not  be  altered,  or 
that  any  regulation  may  not  be  made  to  prevent  pleaders  of  long 
standing  from  beiiig  preceded  in  the  matter  of  addressing  the 
Court  by  advocates  of  shorter  standing.  I  only  decide  the  case 
accoi-ding  to  what  I  believe  to  be  the  prevailing  practice  of  this 
Court,  where  clients  have  their  own  choice  of  selecting  their 
counsel. 

The  IJth  March,  ISfW. 


APPEDIX  ZZ.,  1. 


FORMS  OF  JURAT. 
NO.  1. 

To  AN  Affidavit  by  one  deponent. 
Sworn  [or  affirmed]  at         ,  this  day  of 

Before  me. 


A  Commissioner  to  administer  ofttks  under 
Act  X  of  187.'i,  8.  149,  and  Act  X  of  1877. 
».  197  {or  und^  eitfier  of  those  ActSj  as  the 
case  may  be). 


No.  2. 

To   AN   AFFIDAVIT   BY   TWO   OR   MOUE   DEPONENrs. 

Sworn  [or  affirmed]  by   the  deponents   A.     B.    and   C.    D.  (1) 
at  ,  this  day  of 

Before  me. 

A  Commissioner  [as  in  Form  /]. 

(1)  If  tbe  deponents  are  not  fiwom  or  affirmed  at  the  same  time,  then  m 
separate  jurat  must  be  written  for  each  occasion  on  which  tbe  oath  or  affiruM* 
(ion  is  administered. 
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No.  3. 

To   AN   AFFIDAVIT  BY   A  "MaRKSMAN." 

Sworn    [or    affirmed]    at  ,  this  day  of        ,  the 

witness  to  the  mark  of  the  deponent  (1)  having  been  first 
sworn  [or  affirmed]  that  he  had  truly,  distinctly,  and  audibly 
read  over  the  contents  of  the  above  affidavit  (2)  to  the  said 
deponent,  and  that  he  saw  him  make  his  mark  thereto. 

Before  me. 

A  Commissioner  [as  in  Form  1]. 
No.  4. 

To  AN  Affidavit  explained  13Y  an  Interpreter. 
Sworn  [or  affirmed]  at  ,  this  day  of  ,  through 

the   interpretation   of  C.  D.  (3),  of  ,  the  said  C.  I),  having 

been  first  sworn  [or  affirmed]  that  he  had  truly  and  faithfully 
interpreted  the  contents  of  the  affidavit  to  the  deponent,  and  that 
he  would  truly  and  faithfully  interpret  the  oath  [or  affirmation] 
about  to  be  administered  unto  the  said  deponent. 

Before  me. 

A  Commissioner  [as  in  Form  No,  1]. 
No.  6. 

To  AN  Affidavit  by  a  Purdah  Lady. 
Swom  [or  affirmed]  at  ,  this  day  of  , 

through  the  interpretation  of  (1)  [as  in  Form  No,  4  to  the  end, 
ami  add] ;  and  the  said  deponent  having  previous  to  the  said 
oath  [at*  affirmation]  been  identified  by  Q.  H.  (4). 

(1)  Tlie  witness  must  be  first  sworn  [or  affirmed]  as  folio nrs  : — 

*'  You  do  swear  [or  affirm]  that  you  have  truly,  distinctly,  and  audibly  read 
over  the  contents  of  this  affidavit  to  the  deponent  A.  B.,  and  that  you  saw  the 
isaid  A.  B.  make  his  mark  thereto." 

If  the  affidavit  is  i*ea<l  over  to  the  deponent  by  the  commissioner  himself, 
and  not  by  another  person,  omit  such  parts  of  the  form  as  refer  to  the  oath 
[or  affirmation]  of  the  witness,  and  instead  thereof  say,  "  I,  having  first  truly, 
distinctly,  and  audibly,"  &c.,  and  conclude  thus— "who  made  his  mark  thereto 
in  my  presence." 

(2)  Wliere  exhibits  are  referred  to  in  an  affidavit  made  by  a  "  marksman,'* 
add,  "and  explained  the  nature  and  effect  of  the  exhibits  therein  i-eferred  to." 

(8)  If  the  Interpreter  be  a  sworn  interpreter  of  the  Court,  add  after  his 
name,  "  a  swom  interpi-eter  of  the  Court :  "  and  omit  in  every  such  case  the 
rest  of  the  jurat   from  the  words  "  the  said  B.  C.  having  Ijeen  sworn,  &c." 

Any  other  person  acting  as  interpreter  must  either  make  an  affidavit,  or  be 
swom  [or  affirmed]  as  follows — "  You  do  swear  [or  affirm]  that  you  well 
understand   the   English   and  languages,   and   that  you  have  truly,  distinctly, 

and  audibly  interpreted  the  contents  of  this  affidavit  to  the  said  deponent 
A.  B.,  and  that  you  will  truly  administer  the  oath  [or  affirmation]  about  to 
be  administered  unto  him." 

(4)  An  affidavit  of  a  purdah  lady  cannot  be  used  without  an  affidavit  of 
identification. 
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ifo.  e. 
To  AN  Affidavit  by  a  deponent  who  is  bund. 

Sworn   [or  aftirinccl]   by   the   deponent  A.  B.  this  day  of 

,  the  witness  to  the  mark  (1)  [or  signature,  as  the  case 
may  he]  of  the  said  deponent  having  been  first  sworn  [or  affinned] 
that  he  had  truly,  distinctly  and  audibly  read  over  the  contents 
of  this  affidavit  to  him  the  said  deponent,  he  being  blind,  and 
that  he  saw  him  make  his  mark  thereto  [or  sign  his  name 
thereto,  a^  tits  vase  nuiy  be]. 

Before  me. 

A  Commissioner  [«»  in  Form  No,  1]. 


APPENDIX   ZZ.,    2. 

[Ileferred  to  at  p.  227,  supra.] 


In  the  High  Court  of  Judicature  at  Fort   William  in  Bengal, 

Ordinary  Original  Civil  Jurisdiction. 

ToB. 

Notice  under  Whereas     A    has,   under  section   8.3   of  Act  IV   of     1882, 

8.  83.  deposited  in  Court  Rs.  1,00,000  as  the  amount  remaining  due  on 

the   mortgage  to  you,  dated  the  day  of  188     ,  and 

Ks.  100  for  the  Commission  and  charges  of  the  Accountant- 
General  and  the  Bank  of  Bengal,  and  Rs.  500  to  provide  for 
such  necessary  costs  and  expenses  as  yon  may  incur,  and 
whereas  it  is  alleged  that  a  sufficient  tender  was  previously 
made  to  you  : — You  are  hereby  informed  that  the  Court,  upon 
being  satisfied  that  you  have  retransferred  the  property  com- 
prised in  ther  said  mortgage  and  [where  B  is  in  possession] 
delivered  up  possession  thereof  to  the  said  A,  and  have  also 
delivei-ed  up  to  the  said  A,  or  deposited  in  Court,  or  accounted 
for,  all  documents  in  your  possession  or  power,  or  for  which  you 
are  responsible,  relating  to  the  said  property,  the  Court  will 
make  such  order  as  to  it  shall  seem  fit  for  the  payment  to  you 
of  the  said  sum  of  Rs.  1,00,000  [less,  where  a  tender  was  made,  the 
commission  and  charges  of  the  Accountant-Qeneral  and  the 
Bank  of  Bengal]  with  all  costs  and  expenses  to  which  you  may 
be  entitled. 
Dated  ihis  day  of  188    . 

Registrar. 

(1)  Tlie  witiie«Hi  must  Ije  sworn  [or  affirmed]  as  follows  : — 

*•  You  do  swear  [or  affirm]  that  you  have  truly,  difrtiuctly,  and  audibly  reftd 
over  the  contents  of  this  affldnvit  to  tlie  deponent  A.  B.,  and  that  you  saw  him 
sign  his  name  thereto  [or  make  his  mark  thereto,  us  the  case  may  be»] 

See  direction  following  form  of  oath  in  note  (2)  to  Form  of  Jurat  Ko.  8« 
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APPENDIX   ZZ.,    3. 

[Referfed  to  in  rule  729,  iupra,  p.  302.] 

List  of  Assessors  framed,  tmth  the  approval  of  the  Honourable 

the  Chief  Justice,  under  Rule  I  of  the  Rules  passed  under 

the  provisions  of  section  6 46 A  of  Act  XIV  of  18S3, 


Revised  List. 

Branch  Pilots. 


Mr.  G.  M.  Atidci'son. 

„  E.  F.  Hndsou. 

„  J.  Christie. 

„  W.  K.  Williams. 


Mr.  0.  C.  CoUingwood. 
„     A.  J.  Gillnmn. 
„     C.  G.  Stock. 
,,     H.  Bent. 


Mr.  H.  M.  Cox. 

,.  M.  H.  Beattie. 

„  F.  T.  Paine. 

„  A.  W.  J.  Tamer. 

„  R.  A.  Hopkins. 

„  W.  L.  Consens. 

„  L.  A.  B.  Mackinnon. 

„  E.  W.  J.  Bartlett. 

„  W.  H.  Ridler. 

„  J.  C.  M.  Skinner. 

„  1.  S.  Wells. 


Mr.  J.  D.  D.  Kirkman. 
Master  Pilots. 

Mr.  H.  V 


Allen. 
J.  J.  Pago. 
J   Sherman. 
E.  O.  Manning. 
G.  U.  Mellard. 
H.  S.  Tozer. 
W.  Bryant. 
H.  E.  Mackenzie. 
J.  H.  Lindgnist. 
G.  F.  Alexander. 
S.  J.  K.  Chase. 


Surveyors  of  Shipping. 

Captain     W.  Corkhill. 
„  H.  De  Smith. 

„  D.  S.  Lardner,  \ 


Captain  W.  Macgregor. 
Mr.  D.  H.  Mitchell. 
„     W.  H.  Norman. 


Captain  W.  R.  Wright. 
British  India  Steam  Navigation  Company. 

Mr.  J.  H.  Atkinson. 
Asiatic  Steam  Navigation  Company,  Limited. 
Mr.  W.  R.  Wright. 
R.  Beixjhambers,  Registrar,  High  Com%  Calcutta, 
Original  JurisiHction,  the  8th  July  1809. 

CalcuU'i  Gazette,  22nd  July  1899,  Part  I,  p.  952. 
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APPENDIX    Z  Z,  4 

[Referred  to  at  p.  77.] 

Fonu  of  Oilier  appointing  Receiver,  approved  by  the  Judges 
in  February  1889. 


It  is  ordered  that  the  Receiver  of  this  Court  (or  that  A  B)  be 
and  he  is  hereby  appointed  the  Receiver  of  the  moveable  property, 
and  of  the  rents,  issues  and  profits  of  the  immoveable  property, 
belonging  to  the  estate  of  C  D,  the  intestate  in  the  pleadings  in 
the  suit  named,  with  power  to  get  in  and  collect  the  outstanding 
debts  and  claims  due  to  the  estate  of  the  said  intestate,  and  with 
all  the  powers  provided  for  in  Section  503,  Clause  {d)  of  the 
Civil  Procedure  Code,  except  that  he  shall  not,  without  leave  of 
the  Court,  (1)  grant  leases  for  a  turn  exceeding  three  years,  or 
(2)  bring  suits  in  a  District  Judge's  Court  or  a  Subordinate  Judge's 
Court  except  suits  for  rent,  or  (3)  institute  an  appeal  in  any  Court 
(except  from  a  decree  in  a  rent  suit)  where  the  value  of  the  appeal 
is  over  Rs.  1,000,  or  (4)  expend  on  the  repairs  of  any  property  in  any 
period  of  two  years  more  than  half  of  the  net  annual  rental  of  the 
property  to  be  repaired,  such  rental  being  calculated  at  the  amount 
at  which  the  property  to  be  repaired  would  let  when  in  a  fair  state 
of  repair.  And  it  is  further  ordered  that  the  defendants  and  all 
persons  claiming  under  them  do  deliver  up  quiet  possession  of  the 
said  property,  moveable  and  immoveable,  of  the  said  intestate,  to- 
gether with  all  leases,  agreements  for  lease,  kabuleuts,  accounts, 
books,  papers,  memoranda  and  writings  relating  thereto,  to  the  said 
Receiver.  And  it  is  further  ordered  that  the  said  Receiver  do 
take  possession  of  the  said  property,  moveable  and  immoveable, 
and  collect  the  rents,  issues  and  profits  of  the  said  immoveable 
property,  and  that  the  tenants  and  occupiers  do  attorn  and 
pay  their  rents  in  arrear  and  growing  reikis  to  the  said  Receiver. 
And  it  is  further  ordered  that  the  said  Receiver  shall  have  power 
to  bring  and  defend  suits  in  his  own  name,  and  shall  also  have 
power  to  use  the  names  of  the  plaintiffs  and  defendants  who  are 
to  be  indemnified  out  of  the  estate  and  eflfects  of  the  said  in- 
testate. And  it  is  further  ordered  that  the  receipt  or  receipts  of 
the  said  Receiver  shall  be  a  sufficient  discharge  for  all  such  sum 
or  sums  of  money  or  property  as  shall  be  paid  or  delivered  to  him 
as  such  Receiver  as  aforesaid.  And  it  is  further  ordered  [where 
an  additional  office  establishment  is  required]  that  the  said 
Receiver  shall  be  allowed  to  charge  to  the  estate,  in  addition  to 
his  own  office  establishment,  the  following  further  establishment. 
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ABSTRACT  OF  TITLE.    See  Sales  hy  Registrar. 

ACCOUNT— 

passing  of,  of  Court  Receiver,  75. 

of  other  Receivers,  76. 

of  committee  of  lunatic,  76. 

of  manager,  76. 
of  the  Interpreters,  79. 
of  the  Official  Trustee,  ^5,  86. 

by  representative  of  deceased  person  in  avoidance  of  execution,  19U 
by  Sheriff  of  money  applied  in  satisfaction,  197. 

of  subsistence-money,  201. 
of  remitted  fees,  321. 
citations  to  file,  318. 

executors  or  administrators  neglecting  to  file,  318. 
copies  of,  of  executors  or  administrators  to  be  sent  to  Indid  Office,  926. 

See  Administrator,  Decrees  and  Orders^  Oficial  Trnsiee,  H^fer&nees. 

ACCOUNTANT-GENERAL- 

same  officer  to  be,  bnth  of  High  Court  and  Insolvent  Ooutt)  274. 

not  to  meddle  with  funds,  273. 

extent  of  responsibility  of,  273. 

security  to  be  given  by,  274. 

in  case  of  doubt,  may  require  application  to  be  nlade  U>  CoUrt,  974. 

Bank's  receipt  for  money  paid  into  Court  to  be  filed  with,  S774 

order  affecting  any  previous  payment  to  be  produced  to,  i78. 

to  examine  powers  of  attorney  for  paytnent  of  money  out  of  Court,  882, 

to  countersign  Registrai-'s  cheques,  79. 

to  countersign  Official  Assignee's  cheques,  283. 

to  furnish  certificate  of  state  of  suitor's  fundi^  289. 

to  fimiish  copies  of  accounts,  283. 

fines  to  be  paid  to,  and  accounted  for  by,  280. 

commission  of,  279. 

to  be  transferred  to  Grovernraent  account,  279. 

transfer  of  to  be  notified,  280. 
books  of,  to  be  oi>en  to  inspection,  283. 

See  Decrees  and  Orders^  Mofiey  Rides. 

ACKNOWLEDGMENT  OF  MARRIED  WOMEN.    See  Commissioners. 
ADJOURNMENT—, 

costs  occasioned  by,  342. 
See  Refi^eshers. 

ADMINISTRATION— 

as  under  an  intestacv,  or  when  executor  absent,  12. 
now  granted  under  the  Indian  Succession  Aci^  13. 
effect  of,  in  respect  to  Hindus,  314. 
application  for,  308. 
by  creditor,  310. 

by  attorney  of  absent  executor  or  ndminicrtrator,  81 1. 
petition  for,  to  show  how  value  of  estate  arrived  at,  322. 
affidavit  of  particular  and  valuation,  322. 
first  petition  for,  to  be  presented  to  Registttvi*,  818. 
practice  discontinued,  318. 
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ADMINISTRATION-rcon^mworf). 
citation,  300 

to  be  issued  bj  R^strar,  318. 

practice  discontinued^  319. 

when  application  by  widow,  or  next-of-kin,  309. 

when  application  by  creditor,  309. 
,  special,  to  Administrator-General,  310. 
.        to  see  proceedings,  308. 

effect  of  308,  note  (13). 

to  file  accounts,  318. 

when  returnable,  310. 

where  to  be  posted  up,  311. 

when  advertised,  308,  309,  325. 
power-of-attomey  to  obtain,  to  be  verified,  311. 
administration-bond,  310,  312,  313,  324. 
justifying  security,  313,  316. 
affidavit  of  justifying  sureties,  315. 
caveat,  316,  317. 
form  of,  308. 

form  of,  to  Admin ifttrator-General,  323. 
limited  to  Bengal,  322,  323. 
extension  of  limited  grant,  324 
unlimited  gr^nt,  323. 

with  a  copy  of  a  French  will  annexed,  311. 
with  a  copy  of  will  proved  in  Persia,  312. 
commission  to  take  affidavit  in  verification  of  petition  for,  319. 
when^ourt^fees  for,  remitted,  320. 
undertaking  to  pay  fe^s  if  estiite  undervalued,  320. 
estates  excluded  from  benefit  of  rule  as  to  remission  of  fees,  321. 
estates  no  longer  excluded,  321. 
account  of  remitted  fees,  321. 

provision  for  recovering  remitted  fees,  when  estate  undervalued,  322. 
when  grant  relates  to  revenue-paying  estate  outaide  Calcutta,  325. 
duty  on  interest  accrued  after  death,  391,  note  (1). 

See  Administration-Bond,  Inventory, 

ADMINTSTRATION-BOND- 
special,  310,  314. 

formerly  confined  to  personalty,  313. 
now  extends  to  whole  estate,  313, 
form  of,  13,313,429. 
in  what  sum  to  be  given,  13. 
to  whom  to  be  given,  13,  71,  312,  313,  429. 
how  and  before  whom  to  be  executed,  13,  314. 
how  to,  put  in  suit,  14,  314. 
penalty  reduced,  314. 
sureties  dispensed  with,  314. 
sureties  now  indispensable,  314. 
substitution  of  securities  inadmissible,  316. 
justifying  security,  313,  315. 

ex  dehitOy  315. . 

specially  ordered,  316. 
affidavit  of  justifying  sureties,  315. 
further  bond,  324. 
fee  payable  on,  391. 
further  fee  payable  on,  391,  note  (2) 

ADMINISTRATION-SUIT— 

usual  directions  in  decree  in,  181. 
See  Decrees  and  Orders, 
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ADMINISTRATOR- 
security,  13. 

Court  may  demand,  allow,  or  reject  accounts  of,  12. 
neglecting  to  file  inventory  or  account,  318. 
when  not  bound  to  comply  with  order  to  pay  costa,  175. 

See  Account^  Administration^  Administration' Bond^  Inventory. 

ADMINISTRATOR-GENERAL— 
special  citation  to,  310. 
form  of  administration  to,  323. 

ADMIRALTY  OR  VICE-ADMIRALTY— 

jiuisdiction,  civil,  under  Letters  Patent,  54  to  57. 

criminal,  57. 

imder  the  Colonial  Courts  of  Admiralty  Act,  57. 
affidavits  or  affirmations  in  the  Admiralty  Court,  18. 
suit  in  rem  in  what  list  to  be  placed,  172. 
list  of  assessor,  302. 

See  Fees^  Jurisdiction,  Afariner^s  Wages,  Procedure,  Vice- Admiralty. 

ADMISSION  OF  ADVOCATES.    ^^  Advocate. 
ADMISSION  OF  ATTORNIES.    See  Attorney. 
ADMISSION  OF  VAKEELS.    See  Vakeel 

ADVERTISEMENT— 

for  creditors,  181,  411. 

for  claims,  254,  411. 

of  notice  of  allowance  of  claims,  256,  413. 

of  citation,  271,  282. 

See  Decrees  and  Orders,  References. 
ADVOCATE- 

admission  of,  4,  30,  44,  94,  97. 

powers  to  make  rules  for  admission  of,  30,  44. 

qualification  for  admission  of,  97. 

certificate  of  call  to  the  bar,  97. 

testimonials  to  character,  97. 

mode  of  applying  for  admission,  97. 

certificate  of  admission,  97. 

enrolment  fee,  354. 

certificate  of  being  on  the  rolls,  97. 

fee  for  certificate,  97. 

oath  of  allegiance,  98. 

rank  and  precedence  of,  95. 

preaudience  before  vakeels,  98,  465. 

before  attornies,  except  in  chambers,  123,  242,  465. 
inter  se,  98. 

right  of  under  Charter  14  Geo.  Ill,  4. 

right  of,  to  appear  and  plead,  30,  44,  95. 

right  of,  to  appear  and  plead,  but  not  to  act,  98. 

may  be  authorized  to  appear,  plead,  and  act,  44. 

when  procurable,  no  suitor  to  be  heard  by  attorney,  122. 

cannot  be  bail,  70. 

(»nnot  file  an  appeal  in  the  Coiurt^s  office,  93. 

cannot  make  a  contract  for  hiring,  98. 

cannot  sue  for  fees,  except  for  extra-professional  services,  98,  99. 

cannot  a[)pear  without  intervention  of  attorney,  except  in  appeal  from 
mofussil,  99. 

when  liable  to  be  sued  for  refund  of  fees,  99. 

improper  for,  to  threaten  an  appeal,  99. 

petitions  of  course  to  be  received  without  signature  of,  73. 

appeal  to  be  certified  by,  73. 
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ADVOCATE— (cott/tnu^O.  ' ~  ' 

application  for  review  to  be  certified  by,  73. 

fee  of,  for  drawing  petition  73. 

fee  of,  for  application  relatu^  %o  execution,  201. 

fee  of,  in  mo^ga^  «uits  not  exoeodii\g  I^.  1,000,  p.  344,  34S. 

fe^  fi«^  fcM;>  apuB^npg  in  ohambera,  242. 

fees  of,  how  to  be  r^ulated,  331. 

number  of,  to  be  allowed,  331,  332. 

refreshers,  332,  333,  342. 

})auper  not  liable  to  pay  fees  to,  unless  specially  ordered,  342. 

fee  of,  on  a  reference  from  the  Calcutta  Court  of  Small  Causes,  232. 

only  one  to  be  heard  on  each  side  iu  such  ref^srenee,  290. 

by  whom  roll  of,  to  be  kept,  97. 

removeable  for  reA£tf)nable  cause,  4,  30,  45. 

See  Barrist^  CakuUa  Oauri  of  SmaU  Caiises,  Re/reaAev, 

ADVOCATE-GENERAL— 
^titled  to  preaudience,  98. 
certificate  of,  in  criminal  cases,  32,  51. 

AFFIDAVIT— 
on  oath,  18. 

affirmation  of  quaker,  18. 
before  whom  to  be  taken,  83  to  85. 
to  be  filed  with  articles  of  clerkship,  105,  125. 

with  assignment  of  articles,  106,  126. 

with  fresh  articles,  106, 126. 

with  application  for  admission  to  final  examinatiopj  109. 
when  to  be  filed  in  support  of  application,  235. 
of  discovery,  157. 
first  application  for,  242. 

as  between  plaintiff  and  defendant,  157. 

as  between  co-defeudants,  157,  15a 

in  the  case  of  a  claimant  in  an  administration-suit,  157. 

on  behalf  of  corporation  or  public  company,  158, 

by  a  thiixl  party,  159. 

must  be  made,  although  good  reasons  against  pjro<tuc^ion,'15di 

description  of  documents  in,  159. 

objections  to  be  raised  by,  159. 

no  answer  to,  to  be  received,  159. 

when  sufficiency  questioned,  160.  ' 

when  insufficient,  further  required,  160. 

further  time  to  make,  159. 

when  further  time  not  allowed,  liability  of  deponent  who  has  ipade 
insuffioient  aildavit,  16a 

setting  out  list  of  customers  without  mentioning  books  of  business, 
160. 

omitting  document  referred  to  m  written  stateaaent,  160. 
in  support  of  application  for  discovery  (k4  required,  except  as  between 

co-defendants,  157, 158. 
in  support  ot  applioatioa  for  inspection  in  Court,  when  satisfigustovy^  ins- 
pection out  of  Court  not  obtained,  161. 
in  support  of  application  lor  leave  to  seal,  161. 

See  Documents,  Fw'im,  NoHce,  Juurat,  MagvUrateM^  Tmntfer  ofi  Pro- 
peifUf  Act. 

AFFIRMATION.    8e6  AMdavit. 
AFRICA— 

offences  committed  within  limjits  of  Company's  trade,  9. 
AMERICA—  . 

offences  committed  within  limits  of  Company's  tva4^»  ^ 
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APPEALS,  Supi^eme  Court— 
in  civil  cases,  19. 

when  to  be  preferred,  and  value,  20. 
allowance  of,  19,  20. 
security  by  appellant,  19. 

by  respondent,  19. 

when  execution  pending  appeal,  19. 
in  criminal  cases  discretionary,  19. 
reservation  of  power  to  Crown,  19. 
execution  of  judgments  and  orders  on  appeal,  19. 
transmission  of  proceediug8>  19, 

transmission  of  copy  of  rule  conducing  to  decision,  234. 
to  be  certified  by  counsel,  73. 

APPEALS,  Hiffh  Court— 

from  Original  Civil  Jurisdiction  to  Appellate  Jurisdiction,  31,  47. 

from  what  judgment,  47. 

from  order  refusing  to  commit  for  contempt,  232. 

within  what  time  to  be  preferred,  231. 

application  to  enlarge  time  for,  231. 

time  to  be  excluded,  231. 

time  runs  from  signing  of  decree,  232. 

after  period  of  limitation,  231. 

after  time  not  to  be  received  except  by  order  of  Court,  232. 

extension  of  time  under  s.  114  of  Act  X  of  1866,  p.  282. 

attestation  of  amendment  of  memo,  of,  under  s.  543  of  the  Code,  135. 

when  mav  be  filed  without  copy  of  judgment,  233. 

when  to  be  heard  by  two  Judges,  and  rehearing  in  case  of  difference 
of  opinion,  92. 

when  to  be  heard  bv  three  Jucfees^  92. 
no  appeals  from  Original  Criminal  Jurisdiction,  but  Court  maiy  resoffVe 

points  of  law,  32,  51. 
reference  of  criminal  to  Division  Court,  92. 
from  Presidency  Magistrate,  11. 
from  Provincial  Courts,  civil,  31,  48. 

criopkinal,  32,  51. 
from  Registrar's  directions  as  to  disi>osal  of  documents  of  title,  207. 
from  decision  of  I^aw  Examiners,  113. 

APPEALS  to  Her  Majesty  in  Council^ 

in  civil  cAdes  from  final  judgments,  35,  61. 

from  interlocutory  judgments,  35,  62. 
in  crinkinal  cases,  35,  62. 
transmisMoa  of  proceedings,  35,  62 

of  copy  of  rule  conducing  to  decision,  234. 
execution  of  judgments  of  Her  Majesty  in  Council,  63. 
if  no  appeal,  dociuiaents  to  be  returned,  233. 
if  appeal,  copy  to  be  kept  of  document  ordered  to  be  delivered  out,  234. 

APPEARANCE— 

where  to  be  entered,  148. 
proecipe,  148,  410. 
default,  149. 
without  leave,  149. 
with  special  leave,  149,  242. 
by  husband  and  wife,  150. 

for  an  infant  or  person  of  unsound  mind,  150,  268. 
See  CostSf  Summons, 

APPLICATIONS— 
on  notice,  235. 
grounds  of,  when  to  be  filed^  235.  ^ 
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APPLICATIONS— {c(m<tnu«i). 

by  whom  to  be  made  on  behalf  of  minor,  262. 

for  removal  of  next  friend,  2C3. 

for*appointment  of  new  next  friend,  264. 

when  minor,  on  coming  of  age,  desires  to  repudiate,  266. 

elects  to  proceed  or  withdraw,  266. 
on  behalf  of  minors  for  appointment  of  guardian  ad  litem^  267. 
by  plaintiff  for  api>ointment  of  guardian  ad  liteni^  268. 
for  inspection  of  documents  produced  with  plaint,  156. 

admitted  by  plaint  or  stitement,  166. 

as  between  plaintiff  and  defendant,  157. 

as  between  co-defendants,  157. 

claimed  to  be  protected,  159. 

referred  to  in  written  statement,  but  omitted  in  affidavit  of  docu- 
ments, 160. 
to  consider  sufficiency  of  affidavit  of  documents,  160. 
for  further  time  to  make  affidavit  of  documents,  160. 
for  inspection   in  Court,  when  satisfactory  insi>ection  out  of  Court  not 

obtained,  161. 
for  leave  to  seal  documents,  161. 

to  unseal  documents,  161. 
for  the  delivery  out  of  documents,  161. 
to  enforce  discovery  or  inspection,  162. 
before  a  Judge  sitting  in  chambers,  238. 
before  the  R^istrar,  242. 
under  rule  for  admission  of  attorneys,  116. 

See  Advocatey   A^davitj   Attorney^   Chambers^    DocumenUy    ForfnSy 
Motions,  Notice,  Registrar,  Transfer  of  Property  Act^  Vakeels, 

APPOINTMENT  OF  OFFICERS.    See  Officers. 
ARTICLED  CLERK— 

For  admission  as  an  attorney — 

only  one  allowed  to  an  attorney  at  one  time,  103. 

peri<xi  of  service,  101. 

service  may  be  to  different  attornies,  101. 

service  must  be  to  attorney  practising  on  his  own  behalf,  102. 

for  seven  years,  103. 

not  to  hold  other  office  or  employment,  107,  108. 

requirements  to  be  complied  with,  109,  110. 

formerly  articled  in  England  or  Ireland  to  produce  original  articles, 

111. 
may  attend  final  examination  before  expiration  of  articles,  112. 
cannot  be  admitted  an  attorney  until  after  expiration  of  articles,  112. 

if  under  age,  113. 

if  insolvent,  113. 
cannot  be  admitted  to  any  examination  if  insolvent,  113. 
questions  to  be  answered  by,  as  to  service  or  conduct,  109. 

as  to  fitness  or  capacity,  110. 

testimonials  to  character,  1 10. 
questions  to  be  answered  by  master  of,  110. 
notice  to  be  riven  by,  115. 
fees  to  be  paid  by,  115. 
For  admission  as  a  vakeel — 
period  of  service,  1 24. 
service  may  be  to  diffei-ent  vakeels,  125. 
must  be  to  a  vakeel  practising  on  his  own  behalf,  125. 
to  be  employed  only  in  business  of  a  vakeel,  127. 
requirements  to  be  complied  with,  127. 
testimonials  to  character,  127. 

See  Articles  of  Clerkship,  Examination. 
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ARTICLES  OF  CLERKSHIP- 
For  admission  as  an  attorney — 

who  eligible  to  enter  into,  103, 104,  106. 

persons  educated  in  England,  104,  105. 

partially  educated  in  England^  104. 

to  a  practising  attorney,  practising  on  his  own  behalf,  102. 
fop  at  least  7  years,  103. 

must  be  in  writing,  101. 

when  and  with  what  affidavit  to  be  filed,  105. 

when  copy  may  be  filed,  106. 

period  of  service,  101. 

service  may  be  to  diffei*ent  attornies,  101. 

assignment  of,  106. 

when,  cannot  be  assigneil,  106. 

fresh,  102,  106. 

effect  of  omission  to  file,  107. 

when  filed  after  time,  107. 

stamped  after  time,  107. 

entemi  into  in  England  or  Ireland  to  be  produced.  111. 
For  admission  as  a  vakeel — 

who  eligible  to  enter  into,  124. 

to  a  pi^actising  vakeel,  124,  125. 

to  be  entered  into  with  Court's  approval,  124. 

period  of  service,  124,  125. 

service  may  be  to  different  persons,  125. 

when  and  with  what  affidavit  to  be  filed,  125. 

assignment  of,  126. 

fresh,  126. 

effect  of  omission  to  file,  126. 

See  Articled  Clerk^  Examination. 
ASIA— 

offences  committed  in,  9. 

ASSESSORS.     See  Admiraltif  or  Vice- Admiralty ^  Registrar. 

ASSIGNMENT  OF  ARTI(?LES.     See  Articles  of  Clerkship. 

ATTACHMENT.     See  Exenitiov. 

ATTORNEY— 

attorney  for  the  United  Company,  7. 

when  Court  may  appoint,  7. 

warrant  of  appointment  of,  7. 

to  reside  in  Calcutta,  7. 

process  to  bo  served  on,  7. 
old  rules  for  admission  of,  94. 

to  whom  applicable,  94,  liote. 
admission  of,  4,  30,  44,  95. 

without  examination,  100. 

after  examination,  ICk),  108. 

of  articled  clerks,  95,  103. 

service  qualifying  for,  101. 

candidate  for,  to  appear  and  answer  questions,  110. 

to  be  infoi*med  of  the  days  of  examination,  112. 

appliaition  for,  114, 116. 
admission  of,  certificates  required,  114. 

persons  not  eligible  for,  113. 
oaths  to  be  taken  by,  114. 
fees  payable  by,  on  enrolment,  354. 
entry  of  name  and  address  of,  121. 
warrant  of  attorney,  121. 
written  authority  to,  from  next  friend,  265, 
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ATTORNEY— (con^mwetf). 

rank  and  precedence  of,  95. 

right  of,  to  practise  under  Charter  14,  Geo.  Ill,  4. 

right  of,  to  appear  and  act,  30,  44. 

may  be  authorized  to  appear,  plead,  and  act,  44. 

may  be  heard  in  Court  when  advocate  not  procurable,  IS2. 

entitled  to  be  heard  in  chambers,  240. 

preaudience  in  chambers,  123,  242. 

only  an  attorney  may  use  name  of  another  attorney,  117. 

service  of  prixM^ss  on,  1 44. 

service  of  process  by,  146. 

extent  of  responsibility  of,  123. 

authority  to  compromise,  1 23. 

authority  to  receive  debt  and  costs,  123. 

authority  to  discharge  judgment-debtor  from  arrest  in  execution,  196. 

no  authority  to  discharge  judgment-debtor  before  satisfaction,  196. 

no  authority  to  receive  mortgage-debt,  123. 

no  authority  to  pledge  client's  credit  for  foes  to  counsel,  124. 

of  person  disqualified  frcm  purchasing,  disqiuilified  from  purchasing  on 

his  own  account,  220. 
who  has  practised  in  England  may  have  an  articled  clerk,  103. 
when  eligible  to  have  an  articled  clerk,  103. 
allowed  only  one  articled  clerk  at  one  time,  103. 
cannot  be  bail  except,  &c.,  70. 
ineligible  to  be  sureties,  31 5. 
can  only  make  one  bill  for  several  claimants,  124. 
taxation  of  bills  of,  328. 
to  account  for  advances,  328. 

consequences  if  bills  not  delivered  for  taxation  and  advances  not  ac- 
counted for,  328. 
where  same  attorney  for  two  or  more  defendants,  335. 
may  sue  for  costs  without  delivery  of  bill,  124. 
3  J.  I,  c.  7,  and  2  G.  II,  c.  23,  inapplicable  to,  124. 
when  conducting  sale  to  be  present  at,  211. 
when  hearing  delayed  by  neglect  of,  122. 
when  ca.se  struck  out  by  neglect  of,  331. 
disallowance  of   fee  to,   for  non-attendance  of   competent  pefson    on 

reference  245. 
when  liable  for  costs,  124,  262,  263. 
when  to  pay  offfcer^s  fees,  337. 
Quarterly  list  of  defaulters,  339. 
dafaulters  to  be  prohibited  from  practising,  340. 
defaulters  liable  to  be  attached,  340. 
when  responsible  for  deposition  fees,  353. 
consequence  of  default  in  payment  of  deix)sition  fees,  353. 
removal  of  disability  on  payment  of  fees,  354. 
to  receive  in  respect  of  proceedings   in   insolvency   no  fee   but  those 

specified  in  table,  389. 
pauper  not  liable  to  pay  fees  to,  unless  specially  ordered,  342. 
change  of,  118. 

wifii/Mit  i^toApayment  of  costs,  119. 

rokable  by  client  with  Court's  leave,  118. 
ermined  by  final  decree,  119. 
elieved  from  acting  without  client's  consent,  118. 
withdraw  from  suit  without  leave,  118,  331. 
>loyed  on  a  reference  from  the  Calcutta  Court  of  Btnall 

19. 

eave,  or  ceasing  to  practise,  120. 
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ATTORNEY— (eow^m?^^. 
punishable  negligence,  124. 
removable  on  reasonable  cause,  4, 30,  45. 

when  privilege  of,  under  Act  XX  of  1866,  s.  46,  determined,  96. 
disenrolment  of,  96. 
notification  of  disenrolment,  96. 

^e^  Admission    of  AUomies^  Articled  Clerks^  Articles  of  Clerkship^ 
Calcutta   Court    of  Small    Catises,    Examination^  Fees,    Office 
Copies,  Sales  hi/  Registrar,  Tables  of  Fees,  TaxUion. 
BAIL- 

who  ineligible  to  be,  70,  315. 
application  to  admit  to,  286. 

See  Rides  undm'  s.  148  of  Act  X  of  1875,  Security. 
BANK  OF  BENGAL.  See  Official  Trustee,  Money   Rides. 
BARRISTER— 
definition  of,  29. 

when  liable  to  be  sued  for  refund  of  fees,  99. 
Sec  Advocate. 

BIDDING.  See  Sales  by  RegistJ-ar. 

BILLS.  See  Attorney,  Interp-eters. 

BOND.  See  Ad  ministration- Bond,  Security,  Secunty-Dond. 

BOOKS.  See  Documents. 

CALCUTTA  COURT  OF  SMALL  CAUSES- 
to  be  deemed  a  Court  of  Requests,  10. 
jurisdiction,  10,  341. 
extended  jurisdiction,  10,  341. 
Supreme  Court  Judges  may  act  as  Judges  of,  10. 
powers  of  Supreme  Court  Judges  over,  10. 
questions  to  be  reserved  for  the  High  Court,  10. 
case  from,  to  be  sent  to  the  Registrar,  229. 

to  be  numbered  and  entered  in  a  book,  229. 

to  be  enteretl  in  list  of  appeals,  173. 

to  be  heard  before  two  or  more  Judges,  230. 

day  fixed  for  hearing  to  be  notified,  229. 

to  be  returned  with  order  and  cop/ of  judgment,  230. 

only  one  coimsel  to  be  heard  on  each  side,  230. 

counsel's  fee,  230. 

attornies'  fee,  231. 

See  Appellate  Side  Rules,  Costs,  Mandamus. 

•CASTING  VOTE.  See  Chief  Justice,  Judges. 

CAVEAT— 

who  may  enter,  316. 

to  be  supported  by  affidavit,  316. 

when  not  supported  by  affidavit,  316. 

when  affidavits  to  be  filed,  276.  • 

when  and  by  whom  to  be  set  down,  317. 

resulting  in  order  to  proceed  in  solemn  form,  317. 

CERTIFICATE- 
Judge's,  71. 
of  counsel  in  support  of  appeal,  73. 

in  support  of  rehearing,  73. 
required  to  be  produced  by  a  barrister  applying  for  admission,  97. 

by  an  attorney  of  High  Court  of  Madras  or  Bombay,  100. 

by  an  attorney  of  Superior  Courts  in  England  or  Ireland,  100. 

by  an  articled  clerk,  113,  128. 
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CEUTIFICATE— (co»*^«ntt^rf). 

of  fitness  for  admission  as  a  vakool,  128. 

of  preliminary  examination,  103,  104. 

of  final  examniation,  113. 

of  fitness  to  be  admittenl  an  attorney,  113. 

when  certificate  of  final  examination  to  i>e  stayed,  112. 

of  admission  as  an  advocnte,  or  being  on  roll  of  advocates,  97. 

of  admission  as  an  attorney,  or  being  on  roll  of  attornies,  115,  116. 

fee  for  certificate  of  admission  as  an  advocate,  &c.,  97,  115,  116. 

for  payment  of  counsel's  fee,  201,  242. 

of  Advocate-General  in  criminal  cases,  32,  51. 

of  consent  of  Official  Tnistee,  237. 

of  state  of  suitor's  funds,  184,  283. 

in  support  of  application  for  pavment  of  money   realized   in   execution, 

203. 
of  valuation  of  property  to  be  sold  by  Registrar,  209. 
of  sale,  not  to  be  given  under  the  Civil  Procedure  Code,  217. 
of  sale,  under  the  Transfer  of  Proj>erty  Act,  218,  220. 

to  be  stamped  as  a  conveyance,  218. 

to  be  registered,  218. 
of  approval  of  conveyance,  219. 

of  what  is  due  on  a  mortj^age  to  l>e  countersigned  by  a  Judge,  227. 
of  non -satisfaction  forwarded  to  another  Court,  199,  200. 
of  result  of  execution  when  insufficient  amount  realized,  200. 

when  sufficient  amount  realized,  201. 
that  the  case  is  fit  to  bo  brought  to  the  High  Court,  291. 
for  the  renewal  of  stamps,  394. 
of  conviction  under  the  Mutiny  Act,  360  note  (1). 

See  Sales  hy  Registrar. 

CERTIFICATE  OR  REPORT- 

of  result  of  proceedings  on  reference,  259. 

to  be  settled  on  notice,  259. 

confirmed  by  effluxion  of  time,  260. 

of  Judge  to  be  adjourned  into  Court,  259. 

of  officers,  conclusive  as  to  facts  unless  discharged  or  varied,  260. 

application  to  discharge  or  vary  Judge's,  260. 

to  discharge  or  vary  officers,  or  for  further  time,  260. 

to  vary  officer's,  unnecessary  where  facts  correctly  stated,  260. 

to  re-open,  after  it  has  become  binding,  260. 
when  case  to  be  set  down  for  further  directions  on,  260. 
when  questions  of  law  may  bo  raised,  260. 
of  what  is  due  on  a  mortgage  to  be  countersigned  by  a  Judge,  227. 

CERTIORARI— 

may  be  issued  by  the  Supreme  Court,  9. 
form  of  rule  nisi  for,  10. 
convictions  not  removable  by,  11. 

CHAMBERS— 

one  Judge  to  sit  in,  238. 
applications  to  l)e  taken  in,  238. 

not  to  be  taken  in,  238. 

may  be  adjourned  into   Court,  240. 

in  which  counsel  appears  to  be  taken  last,  242. 
Court  may  refer  any  matter  to  a  Judge  in,  240. 
matters  before  Judge  in,  may  be  adjourned  into  Court,  240. 
summons  to  appear  in,  240. 

form  of,  259,  410. 

by  whom  to  be  prepared  and  signed,  240,  242,  243. 

length  of  service  of,  240. 
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CHAMBERS— (cow^inwerf). 

mode  of  service  of,  240. 

when  copy  of  afl&davit  to  be  served  with,  240. 
notice  of  intention  to  use  affidavit,  240. 

when  adjournment,  parties  to  attend  without  further  summons,  241. 
when  no  adjounnnent,  further  summons  to  issue,  241. 
costs  of  abandoned  summons,  and  payment  how  enforced,  241. 
attornies  to  be  heard  in,  241. 
counsel  not  entitled  to  preaudience  in,  242. 
counsel's  fee  for  appearing  in,  242. 
applications  relating  to  commercial  causes  by  whom  to  be  taken,  176. 

CHARTER- 

13  Geo.  I,  p.  10. 

26  Geo.  II,  pp.  7,  10. 

14  Geo.  Iir,  p.  1. 

re^Hjal  of,  as  to  part  of  ecclesiastical  jurisdiction,  34. 

repeal  of,  so  far  as  inconsistent  with  24  and  25   Vict.,  cap.  104,   and 
Letters  Patent,  pp.  35,  64. 
supplemental  Charter,  p.  29. 
Act  24  and  25  Vict.,  cap.  104,  p.  23. 

ss.  10  and  18  repealed,  36. 
of  1862,  p.  30. 

time  to  grant  fresh,  extendeil,  36. 
of  1865,  p.  38. 

CHEQUES— 

Registrar's,  to  be  countei*signed,  79. 
Official  Assignee's,  to  be  countersigned,  283. 

CHIEF  CLERK.  See  Seal 

CHIEF  JUSTICE— 

of  the  Supreme  Courts  1. 
existing  vote,  1. 

to  be  a  Justice  of  the  Peace  and  Coroner,  1. 
salary  of,  2. 
pension  of,  2. 
rank  and  precedence  of,  2. 
not  liable  to  arrest,  except,  &c.,  20. 
when  proi)ei*ty  of,  liable  to  sequestration,  20. 
oaths  to  be  taken  by,  20. 
attestation  of  writs,  2,  71. 
of  the  Uigh  Court — 

to  be  a  Justice  of  the  Peace  throughout  British  India,  1. 

rank  and  precedence  of,  24. 

casting  vote,  59,  92. 

salary  and  pension  of,  24. 

vacancy  in  office  of,  25. 

to  appoint  officers,  30,  43. 

to  appoint  Law  Examiners,  111. 

appeal  to,  from  Examiner's  decision,  113. 

to  appoint  Judges  to  hear  api)eal  from  Examiners,  113. 

to  determine  what  Judges  shall  sit  alone  or  in  Division  Courts,  27. 

power  to  line  Coroner  or  Deputy  Coroner,  11, 

list  of  assessors  to  be  approved  by,  302,  303. 

CIRCUIT.     See  Judges, 

CITATION.     See  Letters  of  Adminutration. 

CIVIL  CASES.    ^tQ  Procedure, 
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CLAIMS— 

advertisement  for,  to  fix  time  for  adjudication,  254. 

form  of,  411. 

by  whom  to  be  prepared,  settled,  and  signed,  255. 
affidavit  or  attendance  of  claimant  unnecessary  until  notice,  255. 
production  of  security,  255. 
notice  to  produce  documents  or  i)edigree,  255. 

form  of,  412. 

by  whom  to  be  prepared  and  signed,  and  how  served,  256. 
disallowance  of  costs  of  proving,  255. 
adjudication  upon,  256. 
notice  of  allowance  of,  256. 

form  of,  412. 
advertisement  of  allowance  of,  256. 

form  of,  412. 

by  whom  to  be  prepared  and  signed,  and  how  served,  256. 
notice  to  prove  claim,  256. 

form  of,  412. 

by  whom  to  be  prepared  and  signed,  and  how  .served,  256. 
may  be  sent  in  previous  to  adjourned  adjudication,  257. 
when  not  to  be  received  without  special  leave,  257. 
plaintiff  may  be  required  to  prove  his  claim  on  reference,  257. 
costs,  if  proof  unnecessarily  required  from  plaintiff,  257. 
costs  of  creditor  when  plaintif}',  258. 
costs  of  other  creditor,  258. 
costs  of  proof  where  fund  deficient,  258. 
costs  occasioned  by  unsuccessful  claim,  259. 
interest  on  debts,  257. 
interest  on  legacies,  257. 
interest  on  mort«ige-debt,  258. 
See  Chambers,    2*ist  of  causes, 

CLERKS.      See  0ffi<;er8. 

COMMISSION- 

to  examine  witnesses — 
when  returnable,  165. 
practice,  166. 

examination  to  be  conducted  by  counsel,  166. 
when  examination  may  Ije  conducted  by  attorney,  166. 
costs  of,  to  examine  a  party  to  suit,  167,  374. 
costs  of,  to  examine  a  privileged  person,  167. 
no  fee  if  executed  by  judicial  officer,  167,  446,  447. 
to  operate  as  a  stay  of  suit,  171. 

See  Accountant-Oeneraly  Letters  of  Administration^  Oficial 
Trustee,  Registrar. 

COMMISSONER- 

to  take  affidavit,  83,  84. 

Magistrate  has  powers  of,  84. 

Political  Agent,  has  powers  of,  84. 

to  take  acknowledgments  of  married  women,  85. 

fee,  83,  86,  363. 

to  examine  witnesses — 

no  fee  to,  if  a  judicial  officer,  167,  446. 
to  talcs  accounts  has  power  to  examine  witnes-ses,  243 

COMMISSIONER  OF  POLICE.     See  Complainants  and  Witnesses. 

COMMITMENT— 

order  for,  to  fix  rate  of  subsistence-money,  197. 
warrant  of,  197. 
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COMMITTEE  OF  LUNATIC- 

to  pass  accounts  once  a  year,  or  as  directed,  73. 
to  pay  balances  into  Court,  77. 
consequences  of  default,  77. 

COMPLAINANTS  AND  WITNESSES— 

coming  from  the  mofussil  in  criminal  trials — 
in  what  cases  expenses  payable,  398. 
travelling  charges  to  Government  servants,  401. 
travelling  charges  to  others,  398. 
subsistence-allowance,  399,  400. 
professional,  399. 

payments  by  Commissioner  of  Police,  399. 
without  order,  399. 
proviso,  399. 
disallowance    of  expenses    by   Court  to   be  notified  to  Commissioner 

of  Police,  399. 
Commissioner  of  Pt)lice  to   certify  to  Court  has  reason  for  refiising  ex- 
penses, &c.,  400. 
committing  Magistrate  to  classify  and  report  classification,  400. 
Mofussil  Magistrates  to  make  advances  and  report  same,  400. 

to  report  departure  of,  400. 
mode  of  travelling,  400. 
report  on  arrival,  400. 
when   persons  in   Calcutta   to  be  dealt  with  as  if  coming  from   the 

mofussil,  400,  401. 
cases  otherwise  unprovided  for,  401. 
payments  when  ordered  by  the  Court,  401. 
tine  fund,  402,  note. 

COMPEOMISE— 

voidable  if  made  for  minors  or  lunatics  without  leave,  271. 
See  Attorney/,  Poundage. 

CONDITIONS  OF  SALE.    See  /Sales  by  Registrar. 

CONSENT.    See  Dea^ees  and  Orders,  Official  Trustee. 

CONTEMPT- 
SB.  341  and  342  of  Act  XIV  of  1882  inapplicable  to  imprisonment  for,  232. 
appeal  from  order  refusing  to  commit  for,  232. 

CONTINGENT  EXPENSES- 
interpreters'  department,  80. 

CONVEYANCE— 

mutual,  on  imrtition,  179  and  note  (2j. 

by  whom  to  be  prepared,  218. 

delay  in  perusing  and  returning,  218. 

to  be  settled  by  Registrar,  219. 

certificate  of  approval  of,  219. 

when  to  be  executed  by  Registrar,  189,  219. 

in  the  case  of  minors,  189,  190. 

proceeding  to  procure  execution  of,  219. 

and  certificate  of  sale  under  the  Transfer  of  Property  Act,  226. 

COPIES.     See  Office  Copies. 

CORONER— 

Judges  of  Supreme  Court  to  be  Coroners,  1. 
liable  to  be  fined  by  the  Chief  Justice,  11. 
to  make  entry  against  name  of  each  non-defaulting  juror,  302. 
See  Jurors. 

CORPORATION  OR  COMPANY.     See  Plaint,  Proof  of  Service,  Summons^ 
Written  Statement. 
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COSTS- 


power  to  award,  6. 

of  fresh  translation    when  first  incon-ect,  79.  » 

of  commitjsion  to  examine  a  suitor,  167,  374. 

to  examine  a  privileged  person,  167. 
of  suit  improi)erly  entered  in  list  of  suits  for  liquidated  claims,  169. 
when  application  not  made  pursuant  to  notice,  235. 
of  copies  of  plaint  under  s.  58  of   Act  X  of  1877,  when  allowed,  136. 
of  fresh  summons,  130. 
of  application  for  leave  to  enter  api)earance,  149. 

for  order  calling  for  written  statement  fi-om  plaintiff,  152. 
of  more  than  one  application  for  execution,  192. 
of  application  relating  to  execution,  when  made  by  counsel,  201.  j 

to  restore  suit  when  struck  out  of  Ileference  List,  251.  \ 

of  adjournment  of  hearing  when  plaintiff  fails  to  file  written   statement, 

153. 
occasioned  by  adjournment,  342.  . 

of  separate  particulars  of  set-off,  153.  * 

of  voluntary  sUitement,  153.  * 

of  copy  of  defendant's  statement  obtained  by  a  co-defendant,  154.  • 

of  written  statement  in  mortgage  suit  in  which  not  more  than  Rs.  1,000  * 

due  for  principal,  343.  ^ 

of  partition  suit,  and  of  partition,  179.  ; 

of  suit  when  withdrawn  to  be  laid  before  institution  of  fresh  suit,  185. 
when  hearing  delayed,  or  cause  struck  off,  by   neglect  of  attorney,    122, 

331. 
occasioned  by  adjournment,  342. 
of  settlement  of  decree  or  order,  when  disallowed,  186. 
of  verifying  application  for  execution,  193. 
of  execution  to  be  specified  in  warrant  of  arrest,  193. 
of  abandoned  summons.  241. 
of  default  on  a  reference,  244. 

when  directed  to  be  paid  by  a  judge,  245. 

when  directed  to  be  i^aid  by  an  officer,  245. 
when  objections  improperly  made  to  an  account,  248. 
disallowance  of,  of  proving  claims,  255. 
of  proof  unnecessarily  required  from  plaintiff,  257. 
of  a  creditor  when  plaintiff,  258. 
of  other  creditor,  258. 

of  proof  of  claim  whei*e  fund  deficient,  259. 
occasioned  by  unsuccessful  claim,  259. 
of  postponement  of  sale,  213. 
of  certificate  of  result  of  sale,  213. 
of  application  to  compel  delivery  of  abstract,  214. 
of  questions  arising  out  of  objections  or  requisitions,  215. 
of  enquiry  as  to  title,  215. 
of  sale  when  set  aside,  215. 
of  compelling  return  of  draft  conyeyance,  218. 
of  procuring  execution  of  conveyance,  219. 
of  obtaining  i)ossession,  220. 
of  obtaining  leave  to  bid,  220. 

of  infructuous  sale,  when  party  conducting  sale  has  le^ive  to  bid,  221. 
of  confirmation  of  sale  when  suitor  bids  without  leave,  221. 
of  appliciition  by  incumbrancer  to  l)e  made  a  party,  or  to  join  in  sale,  221. 
of  obtaining  substitution  of  names,  222. 
of  defendants  severing  in  defence,  290. 
liability  of  next  friend  for,  261. 
wben  plaint  filed  without  next  friend,  262. 
when  order  obtained  without  next  friend  or  guardian,  262. 
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VO^T^— {continued), 

of  suit  or  proceeding  ftbaiuioned  on  minor  coming  of  age,  2GC. 

of  suit  or  proceeding  shown  by  minor,  on  coming  of  age,  to  l»e  unreason- 
able or  improper,  266. 

when  guardian  removeil  for  breach  of  duty,  269. 

security  for,  when  next  friend  allowed  to  retire,  263. 

reserved,  when  to  be  disposed  of,  337. 

no  coste  in  cases  where  Small  Cause  Court  luis  jurisdiction,  unless  certi- 
fied by  Judge,  341. 

where  less  than  Rs.  100  i-ecovered,  341. 

no  costs  to  i)aui)er  unless  specially  ordered,  342. 

administrator  when  not  bound  to  comply  with  order  to  [my,  191. 

disallowance  of,  to  attorney,  245. 

attorney  wlien  liable  for,  124,  262,  263,  353. 

taxation  of  attorney's  bills  of,  328. 

|)enalty  when  one-sixth  taxed  off,  375. 

expediency  of  restricting  penalty*,  376. 

attorney  may  s^ie  for,  without  delivery  of  bill,  124. 

fees  paid  to  assessoi-s  tu  l>e  <leemed  casts  in  the  cause,  304. 

See    Attoniei/,  Commiminnei'^s   /V.«,    Office   Copies,    Tahhs   of  FeeSy 
Transfer  of  Property  Art,   Vice- Admiralty. 
COUNSEL.     See  Advocate. 

COURT-FEES- 

denoted  by  adhesive  stamp.s,  391. 
See  FeeA,  Letters  of  A djninintrat ion,  Probate,  Stamps,   Serrice  Stamps, 
Table  of  Fees. 

COURT-FEES  ACT.     See  Fees. 

COURT  OF  ECCLESIASTICAL  JURISDICTIOX.     See  Supreme  Court. 

COURT  OF  EQUITV.     See  Supreme  Court. 

COURT  OF  OYER  AND  TERMINER- 
established  by  26  Oeo.  IT— 
abolished,  21. 
pending  proceedings,  21. 
records,  21. 
Supreme  Court  to  be,  8. 

COURT  OF  REQUESTS— 

when  established,  10. 

jurisdiction,  10. 

subject  to  control  of  Supreme  Court,  9. 
See  Calcutta  Court  of  Small  Causes. 
CREDITORS.     See  Advertisements,  Claims,  Decrees  and  Orders, 
CRIMINAL  APPEALS.     Sec  Appeals. 
CRIMINAL  JURISDICTION.     See  Jurisdiction. 
CRIMINAL  PROCEDURE  CODE.     See  Motions, 
CRIMINAL  REFERENCES.     See  Refei-ences. 

CROWN - 

power  of,  to  reject  rules  of  Supreme  Court,  22. 

power  of,  as  to  appeals,  1 9. 

Judges  api)ointea  during  the  pleasure  of,  1,  24. 

process  to  issue  in  the  name  of,  2,  30,  43,  71. 

transmission  of  tables  of  fees,  4. 

power  of,   to  disallow  any  order  of  Coverrment  under  s.  3  of  28  Vict., 

c.  15,  p.  37. 
fines  reserved  to,  18. 
grant  of  fines  by,  for  service  of  Government,  448. 
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DAYS— 

how  to  be  reckoned,  90. 

DEATH— 

of  any  officer'?*  surety,  283. 

DEBTS— 

paid  rateably,  except  wages,  310. 
See  Attoi'nef/,  Interest. 

DECLARATION- 

by  Judges,  20,  30,  42. 
by  i-eader  to  translator,  78. 
See  Oath. 

DECREES  AND  ORDERS- 

note  of  decree,  176.  ^ 

date  of  decree  when  plaintiff  dies,  1 78. 

note  of  order  when  to  be  t^iken  in  minute-book,  178. 

note  of  order  when  to  be  endorsed  on  summons,  1 78. 

on  settlement  of  issues  no  order  to  be  drawn  up,  177. 

copies  of  draft  decree  to  be  issued  for  approval,  1 78. 

recitals  in  final  foreclosure  order,  184,  226. 

recitals  in  other  decrees  and  orders,  138,  184. 

final  foreclosure  order,   although  agent  attended  for  payment  without 

power,  184. 
appointing  receiver  to  contain  power  to  set  and  let,  75. 
money-decree  for  mortgage-debt,  179. 
decree  for  partition,  with  owelty,  &c.,  179. 
for  payment  of  money  into  Court,  180. 
for  payment  of  money  out  of  Court,  180. 
for  payment  of  money  not  to  l^e  made  without  certificate  of  Accountaut- 

General,  184. 
effect  of  direction  in,  for  payment  by  administrator,  191. 
to  direct  payment  to  suitor  himself,  184. 
when  suit  withdrawn,  to  provide  for  payment  of  costs  before  institution 

of  fresh  suit,  185. 
for  payment  of  balance  of  purchase-money  on  sale  by  Registrar  to  include 

direction  for  transfer  of  deposit,  285. 
money  and  securities  to  be  expressed  in  words,  180. 
usual  directions  in  decree  in  administration  suit,  181. 
for  sale  in  execution,  202. 
for  sale  by  Registrar,  181. 

of  property  in  mortgage-suit,  182. 

to  provide  for  payment  of  deficiency,  225. 

of  mortgaged  proi)erty  in  satisfaction  of  money-decree  for  mortgage 
debt,  189. 
oi*der  for  leave  to  bid  obtained  by  mortgagee,  182. 

obtained  by  other  decree- holder,  183. 
order  for  commitment  to  fix  rate  of  subsistence-money,  197. 
how  consent  to,  to  be  signified,  184. 

order  for  discovery  and  production  of  documents  how  enforced,  162. 
order  in  which  infant  or  person  of  unsound  mind  concerned,  if  obtained 

without  next  friend  or  guardian  ad  I  item  y  262. 
day  to  show  against,  not  to  be  given  to  infant,  270. 
settlement  of,  185. 

notice  of  appointment  for,  185. 

service  of  notice,  how  made  and  proved,  185. 

adjournment,  186. 

attendance  with  briefs  and  documents,  185. 

consequences  of  default  in  keeping  appointment,  186. 
time  to  apply  for  variation  of,  186. 
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DECREES  AND  ORDERS— (cow^fwwe^. 
application  to  vary,  186. 
how  varied,  186. 

under  the  Transfer  of  Property  Act,  223,  225. 
costs  of  settlement  of,  when  disallowed,  186. 
ordera  to  be  issued  in  the  name  of  the  Crown  and  under  seal,   2,   30,  43, 

71,  72. 
when  in  favor  of  infant  or  person  of  unsound  mind,  270. 
not  to   l>e  enforced   against  infant   representative  or  person  of  unsound 

mind  without  notice  to  guardian  ad  litem,  269. 
registration  of,  187. 

now  optional,  188. 
satisfaction  of,  to  be  entered  up,  197. 
form   of  order  when   testamentary  proceedings   to  be   in  solemn  form, 

317. 
See  Documents,  FormSy  Mutiny  Act. 

DEFENDED  BOARD.     See  List  of  Causes,  Suit. 

DEPOSITION— 

fees,  when  suitor  appears  in  person,  352. 
when  attorney  responsible  for,  353. 
when  payable,  353. 
mode  of  compelling  payment  of,  353. 
See  Ojlice  Copies, 

DEPUTY  SHERIFF.     See  Sheriff, 

DIET-MONEY.    See  Suhsistmce-mmey, ' 

DIVISION  BENCHES.     See  Divimon  Courts. 

DIVISION  COURTS— 

Chief  Justic-e  to  determine  what  Judges  shall  sit  in,  27. 

powers  of,  34,  59,  91. 

original  civil  jurisdiction,  91. 

appeals  from  Original  Civil  Jurisdiction,  92. 

rehearing  in  case  of  difference  of  opinion,  92. 
appellate  business,  91. 
reference  of  any  matter,  92. 
crimin«fl  appeals  before,  92. 
reference  of  criminal  appeals  to,  92. 

DOCUMENTS- 

produced  under  Act  X  of  1879,  ss.  59  and  62,  pp.  154,  155. 

application  for  copies  and  inspection  of  documents  annexed  to,  or  admit- 
ted by,  plaint  or  written  statement,  155,  156. 

application  for  discovery  and  inspection,  156,  157. 

application  for  leave  to  seal,  or  to  unseal,  161. 

affidavit  in  support  of  discovery  and  inspection  as  between  co-defendants, 
157,  158. 

no  affidavit  in  support  of  application  in  any  other  case,  158. 

affidavit  of  documents  on  behalf  of  corporation  or  public  company,  158. 

affidavit  of  documents  by  third  party,  159. 

affidavit  must  be  made,  although  good  reason  against  production,   159. 

description  of,  must  be  distinct,  159. 

objection  to  be  raised  by  affidavit,  159. 

when  claimed  to  be  protected,  159. 

further  time  to  make  affidavit,  159. 

affidavit  setting  out  list  of  customers  without  mentioning  books  of  busi- 
ness, 160. 

affidavit  omitting  document  referred  to  in  written  statement,  160. 

no  affidavit  in  answer  to  be  received,  159. 

when  sufficiency  of  affidavit  questioned,  160. 

62 
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DOCUMENTS— (con^mweci). 

when  affidavit  held  to  be  insufficient,  160. 
inspection  out  of  C!ourt,  160.  i     •     j   i/j, 

when  satisfactory  inspection  out  of  Coui-t  not  obtained,  161. 
contiiining  irrelevant  ni^ttter,  161. 
when  relevatit  matter  sealed  up,  161. 
copy-order  and  list  to  be  de^wsited  with,  161. 
discovery  and  insi)ection  how  enforced,  162. 
notice  to  admit,  163. 
return  of,  161,  233,  234. 
copy  to  be  kept,  if  rehearing  or  appeal,  234. 
to  be  returned,  if  no  appeal  or  review,  233. 

relating  to  trust  property,  237.  ,^     ^         n         j.    l 

See  Affidamts,  Application,   Forms,  Notice,  Office-Copy,  Paper-book, 
Sales  by  Registrar, 

DOORGA  POOJA—  ^    .       ..o 

Hindus  exempted  fi-om  arrest  on  civil  process  during,  14». 

DOUBLE  OR  CASTING  VOTE.     See  Chief  Justice,  Judges. 

EAST  INDIA  COMPANY.     See  United  Company. 

ECCLESIASTICAL.     See  Supreme  Court, 

ENDORSEMENT— 
on  plaint,  134. 
on  interrogatories,  165. 
on  notice  to  admit,  165. 
on    negotiable    instrument     &c.,    when   required   to  bo  made   by   the 

Court,  189. 
form  of,  on  negotiable  instrument,  189. 
Sec  Conveyance. 

EXCHANGE- 

where  fees  payable  at  rate  of,  373. 

ENROLMENT.     See  Advocate  Attorney,  Fees,  Vakeel, 
EQUITY.     See  Supreme  Court. 
EVIDENCE  OF  COMMISSION  ACTS— 
procedure,  167. 
costs,  167. 
EXAMINATION— 

for  the  admission  of  attornies— 

to  be  held  every  6  months,  112. 
by  whom  to  be  conducted,  101,  111. 
intermediate,  of  articled  clerks,  108. 
subjects  of,  108. 

number  of  marks  to  be  obtained,  108. 
final,  of  attorney  or  solicitor  of  High  Court  of  Judicature  iu  Ireland, 
100. 

subjects  of,  101. 
of  articled  clerk,  108. 
subjects  of,  100. 

number  of  marks  to  be  obtained,  100. 
time  to  inteiTcne  between  intermediate  and,  108. 
requirements  to  be  complied  with,  109,  110. 
unless  dispensed  with,  111. 
testimonials  to  character,  110. 
days  of,  to  be  notified,  112. 
notice  of  intention  to  appear  at,  115. 
to  be  tabulated  and  posted  up,  112. 
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EXAMINATION— (con^»n?/erf). 

fee  to  be  paid,  115. 

admission  of  attorney  or  solicitor  of  Superior  Courts  in   England 
without,  100. 

admission  of  attorney  of  High  Court  of  Madras  or  Bombay  without, 
100. 

insolvent  ineligible  to  be  admitted  to  any,  113. 
See  Attorney,  Examiners^  Notice, 
EXAMINERS-- 

for  the  admission  of  attoniies— 

who  may  be,  111. 

by  whom  appointed,  111. 

number  to  form  a  quorum,  111. 

present  examiners.  111. 

to  appoint  time  and  place  for  examination,  112. 

may  dispense  with  certain  requirements,  111. 

certificates  to  be  issued  by,  113. 

stay  of  certificate  of,  112. 

appeal  from,  113. 

fees  to  be  paid  to,  115. 
EXECUTION— 

pensions,  &c.,  not  liable  to,  188. 

military  officer's  pay,  188. 

interest  cannot  be  realized  in,  if  not  allowed  by  decree,  188. 

of  a  money-decree  for  mortgage-debt,  189. 

against  representative  of  deceased  judgment-debtor,  190. 

against  surety,  191. 

against  minor  or  i^erson  of  unsound  mind,  269. 

application  relating  to,  to  be  made  in  chambei-s,  201. 

application  for  attachment  of  immoveable  property,  191. 

to  be  accompanied  by  extract  from  Collectors  register,  192. 
application  for,  of  deci-ee  of  another  Court,  194. 

decree  of  another  Court  sent  for,  to  be  returned  if  requirements  not  com- 
plied with,  193,  194. 
application  for  possession,  under  order  for  possession  or  sale,  194. 
attestfition  of  amendment  of  application  for,  135. 
costs  of  more  than  one  application  for,  192. 
costs  of  verif^'ing  application  for,  193. 
costs  of  application  for,  if  made  bv  counsel,  201. 
costs  to  bfe  si^ecified  in  warrant  of  arrest,  193. 
procedure  when  previous  notice  to  be  issued,  192. 
date  from  which  limitation  to  be  computed,  192. 
notice  before  execution  of  another  Court's  decree,  194. 
oi-der  for,  and  for  notice  to  be  made  on  same  tabular  statement,  192. 
notice  of  sale  at  foot  of  warrant  for  atta -hment,  193. 
amount  to  be  levied  in,  193. 
procedure  on  arrest  in,  197. 
rate  of  subsistence-money,  197. 
note  of  committal  on  warrant  of  arrest,  197. 
warrant  of  committal,  197. 
discharge  of  persons  arrestetl  in,  196,  197. 
order  from  attorney  or  client  when  sufficient  for  discharge  of  person 

arrested  in,  196. 
attorney  not  authorized  by  retainer  to  discharge  before  satisfaction,  196. 
attorney  not  to  order  discharge  without  client's  consent,  197. 
discharge  of  execution -debtor  after  committal,  196. 
discharge  of  insolvent  execution-debtor,  198. 

defendant  arrested  before  decree  to  be  released,   unless  brought  before 
the  Court  after  decree,  198. 


Digitized  by 


Google 


492  INDEX, 

EXECUTION— (co7i^m«erf). 

negotiable  securities  seized  in,  to  bo  beld  by  shcrift",  195. 
decree  of  this  Court  uot  to  be  sold  in,  195. 
mode  of  applying  for  sale  of  property  in,  202. 
affidavit  in  support  of,  204. 
order  for  sale  in,  202. 
when  sale  ordered  in,  203. 

proclamation,  204. 

search  for  incumbrancers,  204. 
sale  in,  by  whom  to  be  conducted,  198. 
rules  as  to  sales  in  Code  of  Civil  Procedure  only  applicable   to  sales   in, 

205.  : 

application  for  possession  of  immoveable  propei*ty  sold  in,  195. 

application  for  payment  of  money  realized  in,  202.  ' 

wnere  decree-holder  entitled  in  priority,  202. 

entitled  to  a  distributive  share,  202. 
when  property  aflfected  by  attachment  before  judgment,  203. 
account  of  money  applied  by  sheriff  in  satisfaction,  197. 

satisfaction  when  to  be  entered  by  Registrar,  197.  { 

copy  of  decree  for  execution  in  another  Court  to  be  sent  direct,  199. 

contemporaneously  in  two  or  more  districts,  199,  200.  *        i 

certificate  of  non-satisfaction,  199,  200. 

certificate  of  sale  in,  to  be  stamped  as  a  conveyance,  218.  i 

certificate  of  sale  in,  to  be  sent  for  registration,  218.  ' 

release  of  prisoner  suffering  from  disease,  196.  '• 

of  orders  of  Her  Majesty  in  Council,  63. 

See  Conveyance^  Negotiable  Instrument. 

EXECUTOR— 

cannot  obtain  leave  to  bid,  except,  &c.,  220.  ' 

insolvent,  306. 
by  implication,  306. 
See  Probate, 

EXTRAORDINARY    JURISDICTION.       See    Jurisdiction,    Law    to    he 
administered, 

FEES— 

to  be  fixed  with  approval  of  Government,  4,  28. 

table  of,  to  be  transmitted  to  England,  4.  ^ 

to  be  posted  up  in  Court,  4. 
when  difierent  portions  of  khatta-books  are  translated,  357. 
further  fee  on  administration-bonds,  391,  note,  (2). 
to  be  paid  on  the  examination  of  articled  clerks,  115. 
chargeable  by  the  Court  in  its  Original  Jurisdiction  under  the  Court  Fees 

Act,  391. 
in  respect  of  probates  and  administrations,  391. 
on  interest  accrued  after  death,  391,  note  (1). 
payable  on  value  of  whole  estate,  459. 

less  debt  secured  by  mortgage,  459. 

and  other  debts  noiv  allowed  to  be  deducted,  459. 
and  value  of  armuity,  460. 
mode  of  ascertaining  value  of  annuity,  460. 

on   value    of    house,   although  grant  limited   to  collecting 

159. 

only  on  share  of  deceased  in  joint  property,  459. 

ily  on  half  share  of  married  man  under  Code  Napoleon,  460. 

on  deceased's  share  in  partnership  property  although  value 

ited  for  to  executor  in  England,  460. 

issets  obtained  from  England,  460. 

second  grant,  although  fee    under  Indian  Succession  Act, 
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Y^Y^— {continued). 

paid  on  first  grant,  460. 

not  pay  Me  on  trust  property,  460. 

on  property  dealt  with  by  will  in  exercise  of  power,  461. 
but  no  remission  if  trustee  can  confer  beneficial  interest,  395. 
on  property  held  in  trust  for  coparceners  under  the  Mitakshara 

Law,  461. 
on  property  the  right  to  which  is  the  subject  of  a  suit,  461 . 
on    property,    after  determination   of  life  interest  of   Hindu 

daughter,  461. 
on   second  grant  when   fee   under  Court  Fees  Act    imid    on 
first  grant,  461. 
refund  of,  when  paid  in  excess,  396. 
refund  of,  as  to  assets  applied  in  payment  of  debts,  396. 
relief  in  case  of  several  grants,  397. 
notes  of  cases  as  to  payment  of,  459. 

chargeable  hy  the  Court — 
in  mortgage-suits  in  which  not  more  than  Rs.  1,000  is  due   for  princi- 
pal, 342  to  348. 
in  suits  for  partition   of  property  not  exceeding   Rs.    10,000  in  value, 

349  to  350. 
in  its  Original  Civil  Jurisdiction,  350,  354. 
in  its  Testamentary  and  Intestate  Jurisdiction,  350,  351,  354. 
when  to  be  remitted,  320. 

estates  excluded  from  benefit  of  remission  of,  321. 
on  administration-bond,  391. 
in  its  Matrimonial  Jurisdiction,  350,  351,  359. 
in  its  Criminal  Jurisdiction,  350,  359. 

in  admiralty  and  vice-admiralty  proceedings  in  personam^  350,  354. 
in  admiralty  and  vice-admiralty  proceedings  in  rem^  350,  367. 
when  hearing  occupies  more  than  one  day,  391 . 
for  depositions,  352,  353. 

for  certificate  of  conviction  under  the  Mutiny  Act,  360,  note  (1). 
separate  fee  for  translation  of  each  portion  of   khatta-books,   357 
note  (2). 
chargeable  in  the  Insolvent  Court,  371. 
on  process  sent  to  another  Coiu't  for  service,  352. 
of  translators'  department,  79. 
when  payable  in  English  currency,  571. 
payable  by  barrister  or  attorney  under  the  Stamp  Act,  354. 
payable  with  notice  of  examination,  115. 
payable  for  certificate  of  being  on  the  roll  of  advocates,  97. 

for  certificate  of  being  on  the  roll  of  attornies,  116. 
expenses  of  examination  to  be  paid  out  of  fee-fund,  115. 
balance  of  examination,  how  to  be  applied,  115. 
account  of  examination,  116. 
to  counsel  how  to  be  regulated,  331. 

in   mortgage  suits  in   which   not   more   than   Rs.  1,000  is  due  for 

principal,  344,  348. 
in  suits  for  partition  of   property   not  exceeding   Rs.    10,000  in 

value,  349. 
for  special  petitions,  73. 

for  certificate  in  support  of  appeal  or  rehearing,  73. 
for  the  examination  of  witnesses  de  bene  esse,  364. 
in  respect  of  vice-admiralty  proceedings,  386. 
when   employed  in  a  reference  from  the  Calcutta  Court   of  Small 

Causes,  230. 
to  ivssessors,  303. 
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Y'EiE^— (continued), 
to  attorneys — 

ill   mortgage-suits  in   which   not  more  than   Rs.    1,000  is  due  for 

principal,  344,  345. 
in    suits    for  partition  of   property   not  exceeding  Rs.    10,000  in 

value,  349. 
in  the  Admiralty  and  Vice- Admiralty  Jurisdictions,  374,  387. 
in  other  Jurisdictions,  373,  377. 
in  the  Insolvent  Court,  388. 

for  attendances  in  mofussil  to  tiike  instructions  for  affidavit,  375. 
class  in  which  case  falls,  indicated  by  decree,  381,  note  (1). 
when  employed  in  a  reference  from  the  Calcutta  Court  of  Small 

Causes,  231. 

to  the  shei^if  and  hU  officers — 

in  the  High  Court,  345,  347,  360. 

poundage  u^wn  sums  compromised  for,  361,  note  (1). 

for  service  of  process  of  another  Court,  361. 

in  the  Insolvent  Court,  373. 
to  the  marshall,  384. 
to  arbitratoi^s,  351,  364. 

to  commissioners  for  the  examiuAtion  of  witnesses,  363. 
to  commissioners  of  partition,  350,  363. 
to  commissioners  for  taking  affidavits,  83,  84,  85,  364. 
to  surveyors,  350. 
to  clerks,  350,  363. 
to  interpreters,  350,  364. 
to  messenger,  373. 
to  jailor,  373. 
to  broker,  373. 
See  Witnesses, 

FEMME  COVERT,    See  Commissioners. 

FINES— 

reserved  to  Crown,  18. 

mode  of  levying,  18. 

payment  of,  in  compensation,  18,  402,  447  to  450. 

note  on  the  subject  of,  447. 

High  Court  cannot  order  refund  of,  when  impo-^ed  by  Magistrate,  11. 

Coroner  liable  to  be  fined,  11. 

See  Account  int'General,  Money  Rides — 

FOLIO- 

to  consist  of  90  words,  352. 

FORECLOSURE— 

recitals  in  final  order  for,  184,  226. 

absolute,  although  agent  attended  for  paymsnt  without  power,  184. 
See  Decrees  and  Orders, 

FORMS- 

of  notice  of  intention  to  api>ear  at  examination,  116,  406. 
of  notice  of  application  to  be  admitted  an  attorney,  116,  406. 
of  certificate  under  r.  104,  p.  406. 
of  certificate  under  r.  154,  p.  407. 
of  certificate  under  r.  158,  p.  128. 
of  certificate  under  r.  162,  p.  408. 
of  summons  to  appear  and  answer,  137,  408. 
of  prcecipe  to  enter  an  ap^warance,  148,  410. 

of  summons  for  inspection  of  documents  produce^!  with  plaint,  162,  413. 
for  production  and  inspection  of  un produced  documents  admitted  in 
plaint  or  written  statement,  162,  413. 
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fO^^^— {continued). 

for  discovery,  and  inspection  in  Court,  162,  414. 

for  discovery,  and  inspection  out  of  Court,  162,  414. 

for  further  time  to  file  affidavit,  162,  416. 

to  consider  sufficiency  of  affidavit,  16?,  416. 

for  production  and  inspection   of   documents  objected   to  bo   pro- 
duced, 162,  415. 

for  production,  and  inspection  in  Court,  of  documents  ordered  to  be 
inspected  out  of  Court,  162,  416. 

for  leave  to  seal  up  irrelevant  matter,  162,  416. 

for  leave  to  unseal  documents,  162,  416. 

for  return  of  documents,  162,  416. 
of  affidavits  admitting  posseasion  of  documents,  162,  417. 

denying  possession  of  documents,  162,  417. 
of  order  for  inspection  of  documents  produced  with  plaint,  162,  418. 

for  production  and  inspection  of   unproduced  documents  admitted 
in  plaint  or  written  statement,  162,  418. 
of  order  for  discoveiy,  and  itispoction  in  Court,  162,  418. 

for  discovery,  and  insi)ection  out  of  Court,  162,  419. 

for  discovery,  and  inspection  against  a  corporation   or  public  com- 
pany, 162,  419. 

for  inspection  of  documents  held  not  privileged,  162,  419. 

for  enlarging  time  when  affidavit  insufficient,  162,  420. 
of  notice  to  admit,  163. 

of  summons  for  an  order  in  chambers,  240,  410. 
of  summons  to  proceed  on  a  reference,  243,  246,  411. 
of  advertisement  for  creditors,  254,  411. 
of  advertisement  of  allowance  of  claims,  256,  413. 
of  notice  to  claimants  to  produce  documents,  255,  412. 
of  notice  to  creditor  to  prove  his  claim,  255,  256,  412. 
of  notice  to  creditor  of  allowance  of  claim,  256,  412. 
of  return  of  service  by  another  Court,  432  to  436. 
of  conditions  of  sale  of  immoveable  property,  222,  420. 

of  moveable  property,  423. 
of  bidding-paper,  424. 
of  certificate  of  i-esult  of  sale,  423. 
of  execution  of  conveyance,  189. 
of  endorsement  of  negotiable  instrument,  189. 
of  warrant  in  lieu  of  habeas  corpus^  2B9,  425  to  428. 
of  administration -bond,  429. 
of  oaths  and  affirmations,  444. 
of  jurat,  468. 
of  notice  under  s.  8  of  the  Tmnsfer  of  Property  Act,  227,  470. 

FRESH  ARTICLES.    See  Articles  of  CkrhJiip. 

FULL  BENCH— 

appeals  from  Original  Jurisdiction  before,  92,  and  foot-note. 

GENERAL  LIST.     Sec  List  of  Appeals. 
GOVERNMENT  SOLICITOR.    See  Attoi-ney. 

GOVERNOR  AND  COUNCIL— 
definition  of  Governor,  28. 
to  appoint  an  attorney  for  the  United  Company,  7. 

GOVERNOR-GENERAL— 
definition  of,  29. 

not  liable  to  arrest,  except,  &c.,  20. 
property  liable  to  sequestration,  20. 

and  Council  exempted  from  jurisdiction  of  Supreme  Court  in  respect  of 
public  acts,  20. 
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UOVERNOR-GENERAL~(con^/«we^. 

power  of,  ill  Council  to  fill  up  vacancy  on  the  Bench,  25. 
to  sanction  rules,  &c.,  27. 

to  alter  local  jurisdiction  of  High  Courts,  3€|  45,  464,  note, 
to  give  jurisiiiction  over  Christian  subjects  in  Native  States,  37. 
to  authorize  Judges  to  sit  in  any  place  by  way  of  circuit,  33,  53. 
agetit   of,   in   KajpooUma  and   Central    India  not  to  exercise  lowers  of 
High  Court  over  subjects  in  Native  States,  67. 

GUARDIAN- 

of  infants  and  insiine  persons,  and  their  estates,  15. 

commission  or  salary  to,  75. 

to  pixss  accounts  once  a  year,  or  as  directed,  75. 

to  pay  balances  into  Court,  75. 

consequences  of  default,  77. 

GUARDIAN  AD  LITEM— 

applicfition  by,  on  behalf  of  minor  or  i)erson  of  unsound  mind,  262. 

order  obtained  without,  261. 

who  may  be,  268.  ^^ 

to  be  appointed  by  the  Court,  262.         J|^ 

now  to  l)e  appointed  by  the  Registrar,  242. 

appointment  of,  on  application  on  behalf  of  infiint,  &c.,  267. 

at  instance  of  plaintiff,  268. 
appearance  of  infant,  &c.,  by,  268. 
removal  of,  for  neglect  of  duty,  269. 
on  death  of,  new  to  be  appointed,  269. 
cannot  obtain  leave  to  bid,  220. 

no  money  to  be  received  by,   without  leave  of  Court  and  giving  securi- 
ty, 270. 
compromise  by,  without  leave  of  Court,  voidable,  271. 
when  execution  on  notice  to,  269. 

See  Infant,  Person  of  tinsound  mindy  Costs. 

HABEAS  CORPUS  CUM  CAUSA— 

application  for,  to  bring  up  defendant  arrested  before  decree,  198. 
to  1)0  signed  by  a  Judge,  72. 
abolished,  72,  198. 

warrant  in  lieu  of,  72,  198,  286  to  289. 
to  be  countersigned  by  a  Judge,  289. 
forms  of  warrant,  425  to  428. 

See  Rules  under  s.  148  of  Act  X  of  1875. 

HAND-BILLS.     See  Sales  by  Registrar. 

HEARING— 

after  service  of  summons,  139  to  141.  . 

where  8umm(»ns  not  served  on  some  of  the  defendants,  144. 

when  specially  fixed,  case  to  be  entered  in  peremptory  list  next  after  any 

part-heard  case,  172. 
may  be  {uijourned  when  plaintift'  fails  to  file  his  written  statement,  152. 
when  delayed  by  neglect  of  attorney,  122. 
in  case  of  person  not  sui  juris  or  in  default,  177. 
ex  parte,  177. 
when  ex  parte,  defendant   may   in  person  cross-examine  witnesses  and 

address  the  Court,  177. 
fee  for,  after  the  first  day,  352. 
See  Costs,  List  of  Causes," Suit. 

HIGH  COURT— 

power  to  establish,  23. 
established,  30,  41. 
first  Judges,  24,  30. 
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HIGH  CO\5UT-{eontinned), 
continued,  41. 
Judges  of,  contiiuied,  42. 
officei*s  of,  continued,  42. 
jurisdiction  and  ^)owers  of,  26,  37. 

not  extended  by  the  proclamation,  38. 
jurisdiction  of,  over  proceedings  in  abolished  Couits,  26. 
existing  provisions  to  apply  to,  26. 

power  of,  to  admit,  and  make  rules  for  admission  of,  advocates,   vakeels, 
and  attornies,  30,  44. 

to  make  rules  of  procednre,  27,  59. 
to  settle  tables  of  fees,  27,  28. 

to  dispense  with  requirements  of  rules  155  and  163  rcLitingto  admis- 
sion of  vakeels,  1 27,  1 29. 
to  provide  for  exercise  of  jurisdiction  by  single  Judges  or   Division 
Courts,  27. 
single  Judges  and  Division  Courts,  34,  56,  91. 
original  civil  jurisdiction  before  one  or  more  Judges,  and  two  Courts  may 

sit  concurrently,  91.  ^ 

original  criminal  jurisdiction  before  one  Judge,  and  two  or  more  Courts 

may  sit  concurrently,  92. 
mav  refer  matter  to  a  Judge  in  chambers,  240. 

Jucige  in  chambers  may  direct  matter  to  be  brought  on  in  CJourt,  240. 
no  appeal  to,  fi*om  its  Original  Criminal  Jurisdiction,  32,  51. 
apj)eals  to,  from  Criminal  Courts  in  the  provinces,  32,  51. 
reservation  of  points  of  law  in  criminal  cases  for  opinion  of,  32,  51. 
a  Court  of  Reference  and  Revision  from  Criminal  Courts,  33,  51. 
law  to  >>e  administered  in,  31,  49. 

nmy  direct  transfer  of  criminal  cases  from  one  Court  to  another,  33,  53. 
to  superintend  subordinate  Courts,  27. 
to  make  rules  of  practice  for  subordinate  Courts,  27. 
suits  excluded  from  jurisdiction  of,  341. 
suit  brought  in,  in  which  less  than  Rs.  100  recovered,  341. 
powers  of,  under  the  Small  Cause  Court  Act,  10. 
uniler  the  Extension  Act,  10. 
under  the  Amending  Act,  11. 
imder  the  Presidency  Magistrates  Act,  11. 
questions  to  be  reserved  under  the  Small  Cause  Court  Extension  Act,  1 0. 
cannot  oi-der  refund  of  a  fine  imposed  by  a  Presidency  Magistnite,  11. 
appeal  to,  from  a  Presidency  Magistrate,  11. 
reference  to,  by  a  Presidency  Magistrate,  1 2. 
territorial  limits  of,  29,  36. 
l«>cal  limits  of,  30,  45,  461. 

power  to  alter  territorial  or  local  limits  of,  36,  45. 
power  of,  not  to  be  exercised  by  Governor-General's  Agent  in  Rajpootana 

or  Central  India  over  subjects  in  Native  States,  67. 
for  the  North -West  Provinces,  28. 
See  Judges,  Jnrisdictum. 
HINDUS— 

effect  of  letters  of  administration  to,  31 4. 

estate  of,  excluded  from  benefit  of  rule  as  to  remission  of  fees,  321. 
no  longer  excluded,  321. 
See  Doorga  Pooja. 
HOLIDAYS.     See   Vacation. 
HUSBAND.     See  Appoaranee. 
IDIOTS— 

jurisdiction  of  Supreme  (^ourt  as  to,  15. 
of  High  Court  as  to,  31,  48. 

See  Guardian,  (Juardian  ad  litem. 

63 


Digitized  by 


Google 


498  JNDBX. 

INSPECrrON.     See  DocumenU. 

IMMOVABLE  PROPERTY.     See  Execution,  Registration, 

INCUMBRANCES- 

inquiry  as  to,  in  ndminiHtration-suit,  181. 
searcli  for,  prior  to  aale  in  execution,  204. 
nature  and  amount  of,  to  l)e  stated  in  notification  of  sale  by  Registrar,  207. 

INDIAN  LEGISLATURE- 

power  of,  preserved,  31,  33,  34,  63. 

INDIAN  PENAL  CODE.     See  Law  to  he  administered. 
INFANT— 

jurisdiction  of  Supreme  Court  aa  to,  15. 
of  High  Court  as  to,  31,  48. 

must  sue  by  next  friend,  2C1. 

plaint  filed  without  next  friend  to  be  taken  off  the  file,  262. 

costs  when  plaint  taken  off  tlie  file,  262. 

application  on  l)ehalf  of,  must  bo  by  next  friend  or  guardian  ad  liteftiy  262. 

not  required  to  file  written  statement,  154. 

voluntary  written  statement  may  be  filed  by  guardian  of,  154. 

guardian  ad  litem  of,  to  be  a})pointed  by  the  Court,  262. 
now  to  be  appointed  by  the  Registrar,  242. 

order  obtained  without  next  friend  or  guai*dian,  262. 

on  coming  of  age,  course  to  be  followed,  266. 

on  coming  of  age  when  suit  unreasonable  or  improj>er,  266. 

on  coming  of  age  cannot  change  attorney  without  onler,  267. 

on  coming  of  age  cannot  apply,  through  another  attorney,  267. 

day  to  show  caase  not  to  be  given  to,  270. 

when  decree  in  favor  of,  270. 

execution  of  decree  against,  269. 

execution  of  conveyance  on  behalf  of,  189,  219. 

endorsement  of  negotiable  instruments  on  behalf  of,  189. 

See  Appearance,  Guardian  ad  litem,  Next  Friend,  Written  Statement. 
INJUNCTION— 

not  to  be  sealed  unless  countersigned  by  a  Judge,  72. 
INSANE  PERSONS.     See  Idiots,  Lunatics,  Pei'sons  of  unsound  mind, 
INSOLVENT— 

discharge  of,  in  suit,  198. 

cannot  be  admitted  to  any  examination,  or  as  an  attorney,  113. 

when  of&cers'  sureties  become,  283. 

executor,  306. 

See  Taxation. 
INSOLVENT  COURT— 

provision  with  respect  to,  31,  48. 
INSPECTION— 

of  roll  of  advocates,  97. 

of  roll  of  attornies,  116. 

of  writs,  &c.,  delivered  by  sheriff  to  keeper  of  records,  82. 
See  Documents,  Paper-hook, 
INTEREST— 

on  debts,  181,  257. 

on  legacies,  181,  257. 

on  mortgage-debt,  258. 

"on  money  advanced  by  attorney,  380. 

when  decree  silent  as  to,  188. 

when  payment  of,  under  conditions  of  sale  may  be  objected  to,  422, 

probate  duty  on,  391. 
See  Money  Rules. 
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INTERLOCUTORY  APPLICATION.     See  Applications, 

INTERMEDIATE  EXAMINATION.     See  Examination, 

INTERPRETERS— 

department  placed  under  Registrar,  79. 
bills  to  l>e  signed  and  fees  to  be  received  by  Registrar,  79. 
account  to  be  kept  in  Registrar's  name,  79. 
cheques  to  be  countersigned  by  Registrar,  79. 
extra  expenses,  80. 
salaries,  80. 
oath,  65. 

form  of  oath,  474. 
See  Translators. 

INTERROGATORIES— 

two  copies  to  be  tendered  to  Registrar,  &c.,  162. 

endorsement  on  copy  to  be  filed,  165. 

answers  to,  to  be  recorded  as  evidence  contained  in  an  affidavit,  163. 

INVENTORY— 

citation  to  file,  276. 

to  accompany  certificate  to  be  sent   to   every   Court  having  power   to 

make  an  unlimited  ^rant,  324. 
copy  to  be  transmitted  to  India  Office,  326. 

ISSUES  — 

settlement  of,  176. 

amendment  of,   176. 

additional,  176. 

copy  of,  for  Court,  177. 

no  decree  or  oi-der  on  settlement  of,  177. 

JAILS.     See  Presidency  Jail. 

JOINDERS— 

of  several  causes  of  action,  47. 

JUDGES  of  the  Sicpreme  Court— 
number  of,  1. 
first  Judges,  2. 

oaths  and  declarations  by,  21. 
salaries  of,  2. 
pensions  of,  2. 
rank  and  precedence  of,  2. 
tenure  of  office  of,  1 . 

to  be  Justices  of  the  Peace  and  Coroners,  1. 
to  have  like  authority   as  Justices  of  the  King's  Bench,  1. 
acts  to  be  done  by  all,  or  a  majority,  1. 
casting  vote,  1. 
Seal  1,2. 

not  liable  to  arrest  except,  &c.,  20. 
property  liable  to  sequestration,  20. 
certificate  of,  by  whom  to  be  prepared,  71. 

JUDGES  of  the  High  Court— 
who  eligible  to  be,  23. 
number  of,  30,  42. 
first,  23,  29. 
declaration  by,  30,  42. 
salaries  of,  24. 
pensions  of,  24. 
rank  and  precedence  of,  24. 
tenure  of  office  of,  24. 
resignation  of  office  by,  24. 
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JUD0E8  of  the  High  Court— {continued). 
vacaucy  in  office  of,  25. 

to  be  Justices  of  the  Peace  throughout  British  India,  1. 
casting  vote,  59,  92. 
cu8to<1y  of  seal,  30,  43. 
continued,  42. 
Chief  Justice  to  determine  what  Judges  shall   sit  alone    or   in   Division 

Courts,  27. 
may  be  authorized  to  go  on  circuit,  33,  53. 
powers  of  single,  34,  59,  91. 
Court  of  original  civil  jurisdiction  before  one  or  more,  and  two   or  more 

Courts  may  sit  concurrently,  91. 
Court  of  original  criminal  jurisdiction  before  one,  and  two  or  more  Courts 

may  sit  concurrently,  92. 
chamber  business  beff>re,  238. 
Court  may  refer  matters  to  Judge  in  chambers,  240. 
Judge  in  chambers  may  direct  matter  before  him  to    be   brought   on   in 

Court,  240. 
report  in  mortgage  suit  to  be  countersigned  by  a  Judge,  227. 
prerogative  writ  to  be  counteraigncd  by  a  Judge,  72. 
warrant  in   lieu  of    habeu  cor/^w^  to  be  countersigned  by  a  Judge,  72, 

198,  286  to  289. 
certificate  of,  71. 
directions  of,  to  be  taken  in  case  of  doubt  as  to  registration  of  deci-oe  or 

order,  187. 
reference  by  one  to  two,  92. 

i-eference  of  criminal  api>eals  by  otie  Judge  to  Division  Court,  92. 
appeals  from  Original  Jurisdiction  before  two  or  three,  92  and   foot-note. 
api)ellate  business  before,  91. 

criminal  appeals  before  two  or  more,  92  and  foot-note. 
See  Cei'tificate  or  Report,  Chief  Justice. 
JUDGMENT— 
meaning  of,  47. 

given  orally,  note  of,  to  be  corrected  and  fileil,  177. 
dated  nunc  pro  tunc,  1 78. 

when  appeal  may  be  filed  without  copy  of,  233. 
See  Appeals  to  Her  Majesty  in  Council. 
JUDICIAL  OFFICERS— 

no  fee  to  be  taken  by,  for  acting  as  commissioners,  167,  446,  447. 
JUDICIAL  PROCESS.     See  Process. 

JURAT— 

form  of,  to  an  affidavit  by  one  deponent,  468. 

to  an  affidavit  by  two  or  more  deponents,  468. 

to  an  affidavit  by  a  marksman,  469. 

to  an  affidavit  explained,  469. 

to  an  affidavit  by  a  purdah  lady,  469. 

to  an  affidavit  by  a  blind  deponent,  470. 

JURISDICTION- 
Supreme  Court — 

Governor-General  in  Council  exempted  from,  except,  &c.,  20. 
exempted  from  in  resi)ect  of  public  acts,  20. 
At  law — 

in  all  actions,  5. 
exception,  5. 
a^^ainst  inhabitants  of  India  upon  any  contract   in   writing    with    a 
subject,  5. 
Iji  Equity  — 

similar  to  that  of  the  High  Court  of  Chancery,  7. 
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iVVil^DlC'YlO'^ -{continued). 

as  to  infants  and  lunatics,  15. 
ecclesiastical,  12. 

See  Administration  Probate. 
Criminal — 

as  a  Court  of  Oyer  and  Terminer,  8. 

over  all  offences  committed  in  the  provinces,  9. 

committed  in  Asia,  Africa,  &c.,  9. 

committed  in  Native  States,  9. 
reprieve,  9. 
inlei'im  enlargement  on  bail,  9. 

See  Jurorsy  Proclamation^  Sessions. 

Admiralty — 
civil,  15. 
criminal,  17. 

See  Vice- Admiralty. 

High  Court— 

formerly  exercised  by  Supreme  Court  continued,  37. 
ordinary  original  civil,  30,  45. 

as  to  suits,  31,  46. 
ordinary  original  criminal,  32,  50. 

as  to  persons,  32,  50. 

over  subjects  in  Native  States,  50,  64. 
extraordinary  original  civil,  31,  46. 
extraordinary  original  criminal,  32,  50. 
as  to  infant  and  lunatics,  31,  48. 
may  be  exercised  elsewhere  than  in  the  ordinary  place  of  sitting, 

33,  53. 
admiralty  and  vice-admiralty,  civil,  33,  54. 

criminal,  33,  57. 
testamentary  and  intestate,  34,  58. 
matrimonial,  34,  68. 
local  limits  of,  30,  45. 
suits  excluded  from,  341. 
appellate  civil  as  to  appeals  from  Original  Jurisdiction,  31,  47. 

as  to  appeals  from  Courts  in  the  provinces,  31,  48. 
appellate  cnminal  as  to  ap[)eals  from   Courts  in  the  provinces, 

32,61. 
original  and  api)ellate  criminal,   over  subjects  in  Native  States, 

50,  64. 
as  to  hearing  of  refeiTed  cases  and  revision  of  criminal  trials,  52. 
rcvisional,  52. 
to  direct  transfer  of  a  case  from  one  Court  to  another,  32,  53. 

See  Law  to  he  administered^  Officers^  Supreme  Court. 

JURORS— 

powers  to  make  rules  as  to  qualification  of,  8,  note  (\). 

who  eligible  to  serve  as,  8,  note  (1). 

qualification  of,  290. 

disqualification  of,  291. 

persons  exempted  from  serving  as,  291. 

jKsrsons  whose  names  on  list  of,  liable  to  serve  subject  to  objection,  295. 

lists  of,  to  be  summoned  for  each  session  when,  by  whom  and  how  to  be 

prepared,  295,  296. 
mode  of  proceeding  to  draw  names  of,  296. 
names  of  deceased  person,  or  persons  not  liable  to  serve  or  excused   from 

service,  to  be  set  aside,  297. 
names  of  persons  excused  from  service  to  be  entered  for  futiu^    service 

297,  298, 
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J  URORS — (co;i<t«?e«flO- 

order  in  which  names  of,  to  be  arranged,  with  additions  and  places  of 

alKxie,  297. 
when  to  be  summoned,  298. 

precept  to  summon  jurors  in  numerical  order,  297. 
service  of  summons  or  process  when  by  post,  298. 

when  personally,  299. 
Sheriffs  return,  299. 

to  be  immediately  laid  before  a  Judge,  299. 
if  sufficient  number  not  served,  further  names  to  be  drawn,  300. 
additional  precept,  with  supplementary  lists,  300. 
Sheriffs  return,  300. 
^how  to  be  drawn  and  impanelled,  300. 
proceedings  if  deficient,  301. 

after  each  session  entry  to  be  made  against  name  of  each  non-default- 
ing juror,  302. 
after  each  inquest  similar  entry  to  be  made,  302. 
only  persons   in   list  of  common  jurors  eligible  to  serve  on  an  inquest, 

302. 
not  liable  to  serve  on  a  Coroner's  inquest  oftener  than  once  a  year,  302. 
punishment  of  contempt  for  non-attendance,  8. 

JURY— 

grand,  8. 

abolished,  8,  note  (1). 
petit,  8. 

See  Jurors. 

JUST  ALLOWANCES.    See  References. 

JUSTICES  OF  THE  PEACE— 

Judges  of  the  Supreme  Court  to  be,  1. 

Judges  of  the  High  Court  to  be  throughout  British  India,  1. 

appointment  of,  11. 

subject  to  control  of  Supreme  Court,  9. 

writs  issuable  to,  9. 

liable  for  disobedience,  10. 

convictions  no  longer  removable  by  cei'twrari,  1 1 . 

empowered  to  commit  for  trial  subjects  in  Native  States,  67. 

KEEPER  OF  RECORDS- 

.how  records  to  be  kept  by,  70. 
sheriflPs  books,  &c.,  to  be  delivered  to,  82. 

LAW  EXAMINERS.     See  Ea:a7n{ners. 

LAW  TO  BE  ADMINISTERED  IN  HIGH  COURT— 
ordinary  original  civil  juri.sdiction,  31,  49. 

criminal  jurisdiction,  32,  50. 
extraordinary  original  civil  jurisdiction,  31,  49. 

criminal  jurisdiction,  32,  50. 
appellate  civil  jurisdiction,  31,  50. 

criminal,  32,  51. 

LEAVE  TO  BID- 
by  mortgagee,  182. 
•  by  other  decree-holder,  183. 
Sec  Sales  by  Registrar. 

LEGACIES.     See  Interest. 

LEGISLATURE,     ^qq  Indian  Legislature. 

LETTERS  OF  ADMINISTRATION.    See  Administration. 

LETTERS  PATENT.     See  Charter. 
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LIFE  ANNUITY— 

not  liable  to  the  duty  payable   in   respect  of  probates   and  letters  of 

administration,  460. 
mode  of  fitscertaining  value  of,  460. 

LIMITATION— 

affecting  execution,  192. 

LIST  OF  APPEALS - 
to  the  High  Court,  162. 

appeals  from  Original  Side  to  be  entei*ed  in,  173. 

Small  Cause  Court  References  to  be  entered  in,  173. 

peremptory  list  of  api)eala,  173. 

up  to  what  time  cases  may  be  entered  in,  173. 
to  Her  Ma  jetty  in  Council — 

when  appeals  to  be  entered  in,  173. 

progress  of  appeal  to  be  noted  in,  174. 

LIST  OF  CAUSES— 

when  suit  to  be  set  down  in  the  undefended  list,  149. 

when  snit  to  be  set  down  in  the  defended  list,  150. 

transfer  of  suit  from  one  list  to  another,  150. 

suits  and  proceedings  to  be  entered  in  proper  list,  168. 

general  list  of  causes,  169. 

general  list  of  suits  for  liquidated  claims,  169. 

cases  in  list  of  causes  may  be  transferred  to  other  list,  169. 

priority  of  transferred  cases,  169. 

transfer  of   cases  improi)erly  entered   in    list   of  suits   for   liquidated 

claims,  16.9. 
costs  of  cases  improperly  entered  in  such  list,  169. 
cases  to  be  entered  in  list  of  causes,  169. 
when  one  peremptory  list  to  be  pi-epared,  170. 
what  cases  to  be  entered  in  such  list,  170. 
when  two  peremptory  lists  to  be  prepared,  170. 
what  cases  to  be  entered  in  each  of  such  lists,  170.    ^ 
cases  to  be  excluded  from  peremptory  lists,  170. 
number  of  cases  to  be  entered  in  each  j)eremptory  list,  170. 
rule  under  Specific  Relief  Act  to  be  entered  in  peremptory  list  of  defen- 
ded cau.ses,  171. 
when   suit  stayed  by   injunction,   &c.,  to   be   entered   in    i>eremptory 

list,  171. 
suit  omitted  by  consent  from  peremptory  list  to  be  transferred  to  end  of 

general  list,  171. 
except  as  provided,  no  cases  to  be  omitted  from  peremptory  list,  171. 
when  hearing  specially  fixed,  cases  to  be  entered  in  peremi)tory  list  next 

after  any  postponed  case,  172. 
on  motion  days  two  peremptory  lists,  in  addition  to  daily  lists,  172. 
suits  or  matter  to  be  entered  in  peremptory  list  of  undefended  causes,  172. 
admiralty  or  vice-admiralty  suit  in  rem  in  what  list  to  be  placed,  172. 
suits  or  matters  to  be  placed  in  special  peremptory  list,  173.  y 

three  genenil  cause  lists  to  be  kej)t  called  general  list  of  causes,  general 

list  of  suits  for  liquidated  claims  and  general  list  of  commercial 

causes,  174. 
what  cases  to  be  entered  in  general  list  of  commercial  causes,  174. 
when  to  be  determined  whether  case  to  be  placed  in  list  of  commercial 

causes,  174. 
either  party  may  apply  for  transfer  of  case  from  list  of  causes  to  list  of 

commercial  causes,  or  tn'ce  versa,  175. 

proviso,  175. 
when  two  or  more  Courts  sit  concurrently  number  of  peremptory  lists  to 

be  prepared,  175. 
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LIST  OF  CXV^Y.^— {continued). 

when  only  one  Court  sitn,  one  [peremptory  liht  to  be  pre^mred  containing 
what  cases,  175,  176. 

applications  relating  to  commercial  causes  by  whom  to  be  beard,  176. 

former  rules  to  what  extent  confirmed,  176. 
See  List  of  AppeaU,  References. 
LUNATICS - 

jurisdiction  of  Supi-eme  Court  as  to,  15. 

jurisdiction  of  High  Court  as  to,  31,  48. 

inquiry  by  inspection  of  person  of,  or  otherwise,  15. 

committee  of,  to  pass  accounts,  77. 
pay  balances  into  Court,  77. 
consequences  of  default  on  jmrt  of  committee,  77. 
See  Persons  of  unsound  mind. 
MAGISTRATES- 

definition  of  term,  11. 

subject  to  control  of  Suprem3  Court,  9. 

writs  issuable  to,  9. 

conviction  not  removable  by  certiorari^  11. 

transfer  of  cases  from  Presidency,  11. 
on  the  notes  of  evidence  of,  11. 
procedure,  11. 

High  Court  cannot  order  refund  of  fine  imposed  by,  11. 

appeal  from  Presidency,  11. 

reference  by  Presidency,  12. 

may  take  affidavits,  48. 

See  Complainant  and  IVitnesses. 
MAHOMEDAN— 

estate  of,  excluded  from  lienefit  of  rule  as  to  remission  of  fees,  321. 
no  longer  excluded,  321. 
MANACERS- 

com  mission  to,  75. 

to  pass  accounts  once  a  year,  or  n-s  directed,  75. 

to  pay  balances  into  Court,  75. 

consequences  of  default  on  i)art  of,  75. 

to  be  appointed  realize  decrees  attached  in  execution,  195. 
MANDAMUS— 

may  be  issiied  by  the  Supreme  Court,  9. 

requiring  Small  Cause  Court  to  hciir  a  High  Court  vakeel,  130. 
MANDATE— 

of  obedience  to  Supreme  Court,  22. 
to  Vice- Admiralty  Court,  453. 
MANDATORY  PROCESS.     Sec  Process. 
MARINER^S  WAGES- 

any  number  of  mariners  may  joint  in  suit  for,  94. 
MARRIED  WOMAN.     See  Appearance,  Commissioners. 
MATRIMONIAL.     See  Jurisdiction,  Procedure,  Taxation 
MAYOR'S  COURT- 

abolished,  21. 

pending  proceedings  in  21. 

records  of,  21. 
MEMBERS  OF  COUNCIL- 

not  liable  to  arrest,  except,  &c.,  20. 

pr(»perty  liable  to  sequestration,  20. 

exempted   from  jimsdiction  of  Supreme  Court  in   resiiect  of   public 
acts,  20,  *  ♦ 
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MILITARY  CONVICT.    See  Mutiny  Act. 
MILITARY  OFFICERS.     See  Execution. 

MINORS^ 

execution  of  conveyance  on  behalf  of,  189,  219. 
endorsement  of  negotiable  instruments  on  behalf  of,  189. 
Sec  Infants. 

MINUTE-BOOK,     ^o^  Refei^ences.  ■ 

MISCELLANEOUS  APPEALS.    See  Appeals  from  Orders. 

MONEY  RULES- 

uule?s  otherwise  ordered,  payment  to  1x3  made  to  parties  only,  169. 
deposits  to  l»e  transferred  to  Comptroller-! tenoral,  272. 
bringing  money  into  Court  in  its  Civil  Jurisdiction^  272,  276. 

in  its  Criminal  Jurisdiction,  280. 
taking  money  out  of  Court  in  its  Civil  Jurisdiction,  277. 

in  its  Criminal  Jurisdiction  280. 
where  accounts  to  be  kept,  273. 
name  of  cause  to  be  endorsed  on  securities,  273. 
investment  of  cash,  274. 
securities  for  money  to  l>e  credited,  275. 
interest  on  securitias  to  be  drawn  and  credited,  275. 
Bank's  percentage,  275. 
periodical  payment**,  278. 

decree  affecting  any  payment  previously  directed,  278. 
sale  or  subdivision  of  securities,  279. 
fines  to  whom  to  be  paid,  280. 

to  be  accounted  for,  280. 
quarterly  accounts  of  Crown  deposits,  281 . 
order  for  investment  pf  Crown  deposits,  281. 
payment  to  partners,  281. 

to  personal  representative,  281. 

to  a  person  or  his  pei*sonal  representative,  282. 

under  a  power-of-attorney,  282. 
insufficient  I'epresentation,  282. 
certificate  of  state  of  suitors'  funds,  283. 
copy  of  accounts  of  suitors'  funds,  283. 
Official  Assignee's  cheques,  283. 
report  as  to  officers'  suretias,  248. 

See  Accountant'Oeneral,  Registrar. 

MORTGAGE- 

money-decree  for  amount  secured  by,  179. 
sale  of  property  comprised  in,  182.  * 

pro|>erty  comprised  in  not  to  be  attached  in  execution  of  money -decree 
obtained  on,  189. 
may  now  be  attached  under  Transfer  of  Property  Act,  189. 
property  comprised   in,  not  liable  to  the  duty  payable  in  respect  of  pro- 
bates and  letters  of  administration,  459. 
See   Decrees  and  Orders^  Foreclosure,  Interest,  Sale,  Transfei*  of  Pro- 
perty Act. 

MORTGAGEE— 

leave  to  bid  obtained  by,  182.. 

MORTGAGE-SUITS— 

in  which  not  more  than  Rs.  1,000  is  due  for  principal,  only  fees  set  forth 
in  table  of  fees  to  be  allowed,  342. 
costs    of  written  statement  not  allowed   as   between   mrt^'  and 
partv,  343.  ^ 

when  allowed  as  between  attorney  and  client,  343. 

64 
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MORTGAGE-SUITS— (cow^iMwerf). 
sale  to  be  advertised,  343. 

See  CoBUy  Tables  of  Fees^  Transfer  of  Property  Act. 

MOTIONS- 

on  notice,  235. 

costs  of,  when  not  made  pursuant  to  notice,  235. 
Sec  Applications. 
MUTINY  ACT— 

procedure  under  s.  19,  p.  402. 

military  custody  of  convict,  402. 

no  order  for  intermediate  custody  unless  convict  within  the  province,  402. 

order  for  intermediate  custotly  by  whom  to  be  made,  403. 

countersigned  by  Secretary  to  Local  Government,  403,  404. 
forwarded  to  officer  commanding  Presidency  District,  404. 
convict  sent  to  Penitentiary  at  Hazareebagh,  404. 
fee  for  certificate  of  conviction  under,  360,  note  (1). 

NATIVE  STATES— 

offences  committed  in,  9. 

power  to  give  jurisdiction  over  Christian  British  subjects  in,  37. 

jurisdiction  over  European  Christian  British  subjects  in,  50,  67. 

NEGOTIABLE  INSTRUMENT- 

endorsement  of,  on  behalf  of  minors,  189,  190,  219. 
See  InfantSy  Execution^  Sheriff. 

NEXT  FRIEND— 

suit  or  application   on   behalf  of  infant  or  persons  of  unsound  mind 

must  be  by,  261. 
suit  filed  without,  262. 
application  without,  262. 
wno  may  be,  263. 

removable  for  neglect  of  duty,  or  having  adverse  interest,  263. 
conditions  on  which,  allowed  to  retire,  263,  264. 
stay  of  proceedings  on  death  or  removal  of,  264. 
application  for  appointment  of  new,  264. 
fitness  of  new,  must  be  shown,  264. 
who  mav  apply  for  new,  264. 
name  of  new,  to  be  used  in  proceedings,  265. 
authority  from,  must  be  filed,  265. 
not  to  compromise,  or  receive  money  or  property,  without  leave  of  Court, 

270,271. 
See  Infanty  Person  of  umotind  mindy  Costs. 
NON-JUDICIAL  ACTS.     See  Registrar. 

NORTH-WESTERN  PROVINCES— 
High  Court,  28. 

NOTICE— 

of  intention  4o  appear  at  examination  for  admission  of  attornies,  115. 

to  be  tabulated  and  posted  up,  112. 

form  of,  116,406. 
of  application  to  be  admitted  an  attoniey,  112. 

indispensable,  113. 

forms  of,  116,  406. 
of  intention  to  apply  for  admission  as  a  vakeel,  128. 
to  inspect  documents  annexed  to  plaint,  155,  156. 

annexed  to  written  statement,  156. 
to  admit — 

form  of,  163. 

two  copies  to  be  delivered  to  Registrar,  one  to  be  returned  with 
directions  for  service,  165. 
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"NOTICE— {continued), 

endorsement  on  copy  filed,  165. 
applications  on,  235. 
of  grounds  of  application  not  to  be  given,  236. 

exception,  236. 
of  execution  to  guardian  of  infant  or  person  of  unsound  mind,  269. 
of  appeal  under  s.  114  of  Act  X  of  1866,  p.  232. 
See  Tramfer  of  Property  Act, 
NOTIFICATION— 

of  Letters  Patent,  1865,  p.  38. 

giving  jurisdiction  over  European,  British,  Christian  subjects  in  Native 

States,  64,  67. 
as  to  the  supply  and  use  of  adhesive  stamps,  391  to  394. 
as  to  the  values  of  stamps,  392. 
as  to  service  stamps,  393. 
as  to  the  renewal  of  stamps,  394. 

as  to  the  remission,  refund,  &c.,   of  stamp-duty  in   respect   of  probates 
and  letters  of  administration,  395,  396,  397. 
See  Sales  by  Registrar, 
OATH-  ^      ^ 

to  be  taken  by  Judges,  20. 
sheriff  2. 
oflScers,  69. 
interpreters,  69. 

form  of  to  be  taken  by  interpreters,  444. 
advocates,  98. 
attorneys,  114. 
official,  abolished,  69. 
See  Declaration. 
OBJECTIONS— 
to  taxation,  327. 
to  officer's  fees,  338. 
See  Appeals  to  Iler  Majesty  in  Council,  Paper-hook,  References. 
OFFICE  COPIES— 

by  whom  to  be  prepared,  73. 

when  to  be  furnished  on  requisition,  73. 

when  not  to  be  furnished  without  special  order,  74. 

of  depositions,  74. 

required  for  another  Court,  74. 

stamp  how  to  be  defaced,  74,  and  foot-note, 
mistakes  in,  74. 

of  certificates  not  to  be  filed  as  grounds  of  application,  236. 
application  for  under  s.  217,  of  the  Civil  Procedure  Code,  p.  242. 
of  accounts  of  suitor's  funds,  283. 

OFFICES— 

hours  of  business,  69.  • 

OFFICERS  OF  COURT— 

appointment  of,  4,  30,  43,  44. 

salaries  of,  43,  44. 

continued,  42. 

oaths  to  be  taken  by,  69. 

to  reside  within  jurisdiction,  4,  44. 

hours  of  attendance  of,  69. 

cannot  be  bail,  except,  &c.,  70. 

security  to  be  given  to  an  officer,  70,  71. 

security  to  be  given  by  Accountant-General,  274 

process  to  be  signed  and  sealed  by,  71,  72. 

office  copies  to  be  prepared  by,  73. 


Digitized  by 


Google 


508  INDEX. 

OFFICERS  OF  COURT--(ct>«/mMecf). 

respousible  for  mistakes  in  office  copies,  74. 

may  be  appointed  ixxieiver,  75. 

to  rejwrt  when  attorney  absent  without  leave,  120. 

attendances  of,  how  to  be  charged,  333. 

only  one  attendance  in  one  day,  333. 

no  attendance  on  motion  days,  333. 

fees  of,  to  be  fixed,  4,  27. 

fees  due  to,  when  to  be  paid,  337. 

to  receive  in  insolvent  matters  only  fees  specified  in  table,  389. 

accounts  of,  to  be  delivered  for  taxation,  327,  337. 

result  of  taxation  to  be  notified,  338. 

to  realize  fees  on  taxation,  338. 

fees,  as  realized,  to  be  paid  intf)  Bank,  338. 

total  fees  to  l>e  transferred  to  Government  with  an  account,  338. 

to  deliver  to  Taxing  Officer  quarterly  lists  of  attornies  in  default,  339. 
.  to  rejKirt  quarterly  as  to  sureties,  283. 

to  report  immediately  on  death  or  insolvency  of  any  surety,  283. 

officer  acting  as  referee  has  power  to  examine  witnesses,  243. 
OFFICIAL  ASSIGNEE— 

cheques  of,  to  be  countersigned,  283. 
OFFICIAL  TRUSTEE— 

petition  for  the  appointment  of,  236. 

papers  to  accompany  petition,  236. 

consent  of,  to  be  certified,  237. 

to  be  served  with  petition,  and  to  cause  same  to  be  produced  in  Court  or 
transmitted  to  Registrar,  237. 

accounts  to  be  kept  by,  85,  86. 

investment  of  cash-balance,  87. 

cash  in  excess  of  R«.  100,  p.  87. 

payments  to  be  vouched,  87. 

remittances  to  Europe,  87. 

securities  how  to  be  endorsed,  87. 

accounts  to  be  audited,  89. 

expenses  of  audit,  89. 

Government  seciu'ities  where  to  be  deposited,  89. 
how  to  be  withdrawn,  89. 

securities  held    by,  may   be  ordered  to   l>e  sold  and    proceeds    re-in- 
vested, 238. 

costs  of  application  for  appointment  of,  238. 

commission  of,  238. 

ORDERS.     See  Decrees  and  Ordeis,  Service. 

ORIGINAL    JURISDICTION.     See  Appeal,  Jurisdiction,  Laxo  to  he  ad- 

ministered. 
OWELTY— 

to  equalize  partition,  179. 
See  Decrees  and  Orders, 

PAPER-BOOKS- 

m  appeals  from  original  decrees — 

when  and  by  whom  to  be  delivered,  209. 
See  Appeal. 
PARTICULARS  OF  SET-OFF - 

to  be  given  in  written  statement,  153. 
if  no  written  statement  called  for,  153. 

when  to  be  filed,  153. 
application  for  leave  to  file  after  time,  153. 
costs  of  separate,  153. 
See  Tvi'iiten  Statement. 
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PARTITION.     Sec  Dea^ees  and  Orders,  Partition  Suits, 
PARTITION  SUITS— 

in  respect  of  property/  not  exceeding  Hs.  10,000  in  value — 
estimated  value  to  be  stated  iii  plaint,  349. 
only  fees  set  forth  in  table  to  be  allowed,  349. 
commission  of  partition  to  whom  to  be  issued,  349. 
See  Tables  of  Fees. 

PENAL  CODE— 

offenders  to  be  pimished  under,  33,  53. 

PENITENTIARY.     See  Mutiny  Act. 

PENSIONS- 

of  Judges,  2,  24,  25. 
not  liable  to  attachment,  188. 
See  Execution, 

PEREMPTORY  LIST.     See  List  of  Causes,  List  of  Appeals, 

PERSONS  OF  UNSOUND   MIND  NOT  SO   FOUND- 
must  sue  by  next  friend,  261. 
plaint  filed  without  next  friend,  262. 
application  on  behalf  of,  262. 
guardian  ad  litem  of,  to  be  appointed  by  the  Court,  262. 

now  to  be  appointed  by  the  Registrar,  242. 
order  obtained  without  guardian  or  next  friend,  262. 
when  decree  in  favour  of,  270. 
execution  of  decree  against,  269. 

See  Qxuirdiany  Next  Friend,  Idiots,  Lunatics. 

PETITION- 

of  course  to  be  received  without  counsel's  signature,  73. 

PETITIONS  AND  ORDERS  UNDER  ACT  XVII  OF  1869. 
See  Official  Trustee. 

PLAINT— 

suit  to  be  commenced  by,  132. 

to  be  in  writing,  and  divided  into  numbered  paragraphs,  133. 

what  to  contain,  133. 

by  whom  presented,  132. 

date  of  admission  of,  134. 

alterations  to  be  authenticated,  134. 

attestation  of  amendment  of,  135. 

affidavit  in  verification  of  attestation  when  verified  out  of  Court,  135, 

no  longer  required,  135. 
verification  of,  on  behalf  of  corporation  or  company,  134. 

in  other  cases,  134. 
for  infant  or  person  of  unsound  mind,  261. 

if  filed  without  next  friend,  261. 
when  estimated  vahie  of  proi)erty  in  partition  suit  to  be  stated  in,  349. 
order  calling  for  written  statement  to  be  endorsed  on,  152. 
copies  of,  under  s.  58  of  Act  X  of  1877,  p.  136. 
costs  of  such  copies  when  allowed,  136. 
taken  off  the  file,  136. 
restored  to  the  file,  136. 
fresh,  136. 
POLITICAL  AGENT.     May  take  affidavits,  84. 
See  Commisioners, 

POSSESSION - 

application  for,  of  immovable  property  under  decree  for  possession  or 
sale,  194. 
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POSSESSION— (conanM<?(f). 

of  immovable  property  sold  in  execution,  195. 
of  movable  property  sold  by  Registrar,  217. 
of  immovable  pro^wrty  sold  by  Ilegiatrar,  219. 

POSTPONEMENT.     See  Adjournment,  Refresfiers. 

POUNDAGE— 

provided  for  in  order  for  leave  to  bid  obtained  by  execution-credi- 
tor, 183. 
on  sums  levied,  361. 
on  sums  compromised  for,  361,  note  (I). 

POWER-OF-ATTORNEY— 
verification  of,  282,  283,  312. 

verification  of,  by  mere  registration  not  sufficient,  283,  312. 
See    Accaimtant-General,    Letters  of  Administration. 

PREAUDIENCE- 

Advocate-General  entitled  to,  98. 
barristers  before  vakeels,  98,  465. 

before  attomies,  except  in  chambers,  123,  242. 

inter  se,  98,  465. 
vakeels,  inter  «e,  130,  465. 
attomies  before  barristei*s  in  chambers,  123,  242. 

PRECEDENCE.     See  Preaudience,  Rank  and  Precedence. 

PRECEPT- 

See  Jurors. 

PRCECIPE.     See  Appearance. 

PRELIMINARY  EXAMINATION.    See  ExaminaHon, 

PREROGATIVE  WRITS- 

to  be  countersigned  by  a  Judge,  72. 

PRESIDENCY  JAIL- 

when  officer  in  charge  of,  may  discharge  execution-creditor,  197. 
subsistence-money  paid  to  Sheriflf  to  be  sent  to,  202. 

PRESIDENCY  MAGISTRATES.     See  Magistrates. 

PRIVILEGED  PERSON— 

costs  of  commission  to  examine,  167. 

PRIVY  COUNCIL— 

rules  of  Supreme  Court  to  be  transmitted  to,  22. 
See  Appeals  to  Her  Majestt/  in  Council. 

PROBATE— 

when  and  how  to  be  granted,  11,  12. 
application  for,  305. 

in  the  case  of  a  British  subject,  305. 

in  other  cases,  305. 
l)etition  for,  to  show  how  value  of  state  arrived  at,  322. 
affidavit  of  valuation,  305,  322. 

when  verified  translation  of  will  to  be  annexed  to,  307. 
form  of,  305. 
limited  to  Bengal,  322. 
extension  of  limited  grant,  324. 
unlimited,  323. 
of  holograph  will,  306. 
to  insolvent  executor,  306. 
to  executor  by  implication,  306. 
to  shebait  when  executor  by  implication,  306. 
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PROBATE~-((?on/mMccO- 

to  trustee  when  executor  by  implication,  306. 

of  copy  of  A  foreign  will  not  proved  in  any  Court,  307,  308. 

pi*actice  under  the  French  law,  307. 

only  one  motion  for,  and  to  swear  in  executor,  320. 

when  court-feea  for,  remitted,  320. 

undertaking  to  pay  fees  if  estate  undervalued,  320. 

estates  excluded  from  benefit  of  rule  as  to  remission  of  fees,  321. 

no  longer  excluded,  321. 
account  of  remitted  fees,  321. 

when  estate  undervalued,  how  remitted  fees  may  be  recovei-ed,  322. 
on  interest  accrued  after  death,  291. 

See  Caveat^  Inventory. 

PROBATE  AND  LIITTERS  OF  ADMINISTRATION— 
petition  to  show  how  value  of  estate  arrived  at,  322. 
affidavit  of  particulars  and  valuation,  322. 
limited  to  Bengal,  322. 
extension  of  limited  grant,  324. 
unlimited  grant,  323. 
form  of  to  Administrator-General,  323. 
inventory  to  accompany  certificate  to   bo  sent   to  every   Court  having 

power  to  make  an  unlimited  grant,  324. 
application  for  administration  to  be  advertised,  325. 

practice,  325. 
when  grant  relates  to  revenue-paying  property  outside  Calcutta,  325. 
quarterly  returns  to  India  Office,  326. 

See  Administration^  Probate, 

PROCEDENDO- 

writ  of,  may  be  issued  by  the  Supreme  Court,  9. 

PROCEDURE— 
at  law,  5. 

in  suit  by  or  against  United  Company,  7. 
in  equity  as  in  the  High  Court  of  Chancery,  7. 
in  civil  cases,  34,  57,  93. 
criminal,  8,  33,  57. 

testamentary  and  hitestate,  12,  13,  93. 
admiralty  or  vice-admiralty^  civil — 

according  to  course  of  admiralty,  15,  16. 

in  personam,  93. 

in  rem,  93. 
admiralty,  criminal,  16. 
matrimonial,  93. 
in  chambers,  240. 
on  references,  243. 
under  Act  XVII  of  1869,  p.  236. 
under  the  Specific  Relief  Act,  228. 

under  s.  148  of  the  High  Court's  Criminal  Procedure  Act,  286. 
under  s.  19  of  the  Mutiny  Act,  402. 
to  enforce  orders  of  Her  Majesty  in  Council,  63. 

PROCESS- 

in  name  of  the  Crown  and  under  seal,  2,  30,  43,  70.  72. 

how  and  by  whom  to  be  issued  and  signed,  2,  71,  72. 

attestation  of  Chief  Justice,  71. 

by  whom  to  be  served,  3,  5,  144,  146. 

return,  3,  147. 

awarded  against  sheriff,  3. 

service  on  Government  solicitor,  7. 

service  on  attorney,  144. 
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PROCESS— (con^wiwcO- 

prerogative  writs  to  be  countersigned  by  a  Judge,  72. 
warrant  in  lieu  of  hahea$  corpus  to  be  countersigned  by  a  Judge,  72,  289. 
not  to  be  sent  to  another  Court  for  service  without  prepayment  of  fees 
352. 

See  Doorga  Pooja^  Service  of  Process^  Zenana. 

PROCLAMATION— 

continuing  jurisdiction  formerly  exercised  by  Supreme  Courts,  37. 
fixing  local  limits  of  jurisdiction,  45,  461. 
See  Sales  in  execvtion. 

PROCTORS— 

appointment  of,  by  the  Supreme  Court,  15. 

PRODUCTION  OF  DOCUMENTS.    See  Documents, 

PROOF  OF  SERVICE- 

of  summons  to  appear  and  ansicer — 

when  appearance  entered,  141. 

on  defendant  personally,  141. 

on  an  agent,  141. 

on  a  partner,  141,  note  (2). 

on  a  male  member  of  the  family,  142. 

by  fixing  a  copy  on  the  door  of  the  dwelling-house,  142. 

under  an  order  for  substituted  service,  142. 

on  an  agent  in  charge  of  immovable  proixirty,  143. 

on  a  corporation  or  company,  143. 

when  declined,  143. 

by  examination  of  the  serving-officer,  144. 
of  summons  on  a  reference,  244. 
of  process,  145. 

by  another  Court,  141  note  (1),  430  to  436. 
See  Process^  Samce  of  Process, 

PROPOSAL.     See  References.- 

PROTHONOTARY— 

duties  of,  transferred  to  Registrar,  72. 

PROVINCIAL  COURTS.    See  Appeals. 

PUISNE  JUSTICES.     See  Jtidges. 

PURCHASER.    See  Sales  by  Registrar. 

PURDA-NASHIN  LADY— 
power-of-attomey  from,  282. 

QUAKER-  ,    .    ,     ^      ^   ^^ 

affirmation  of,  in  the  Admiralty  Court,  18. 

QUARTER  SESSIONS— 
when  established,  11. 
by  whom  to  be  held,  11. 
subjects  amenable  to,  11. 
subject  to  the  control  of  the  Supreme  Court,  0. 

OCM^/.JUDICIAL  ACTS- 

to  be  done  by  the  Registrar,  189,  190,  203,  242. 

RANK  AND  PRECEDENCE- 
of  Judges,  2,  24. 
of  advocates,  95. 
of  vakeels,  95. 
of  attornies,  95. 

See  Preaudience. 

READER.    See  Translator. ' 
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KECEIVER— 

commission  of,  76.  / 

Court,  to  account  half-yearly,  75.  ^    / 

to  pay  balances  into  Court,  76.^  / 

default  of,  in  these  respects  to  be  reported,  75.  ^         / 
other  receivers  to  account  once  a  yeaj>,  or  as  directed,  77.^ 

to  pay  balances  into  Court,  77^ 

default  of,  to  be  reported,  72X  / 

couseqiiences  of  default  in  these  respects,  77k 
officera  of  Court  eligible  to  be,  71,  note  (1). 
\.o  be  empowered  to  set  and  let,  75. «^ 
proposal  to  let,  76.  ^  / 

when  to  obtain  special  provision  to  let,  76.*^  , 

lease  accepted  by,  ordered  to  be  executed  after  dismissal  of  suit,  76.  •^ 
4^  of  property,  the  subject  of  suit  oivAinder  attachment,  195. 
cannot  obtain  leave  to  bid,  220*/ 

to  obtain  payment  or  possession  under  decree  in  favour  of  infant  or  person 
of  unsound  mind,  270.  ^ 
^  form  of  order  appointing,  77,  note,  472. 

sale  of  immovable  property  outside  Calcutta  to  be  notified  by,  78.  "^ 
RECORDS— 

of  abolished  Courts,  21,  25,  26. 
how  and  by  whom  to  be  kept,  70. 
production  of,  on  requisition,  70. 
requisition  from  Government  for,  35,  63. 
provision  for  destruction  of,  21. 

See  Doctiments. 

REFERENCES - 

by  one  Judge  to  two  Judges,  92. 

of  criminal  appeals  to  Division  Coiurt,  92. 

to  a  Judge  in  chambers  or  an  officer,  243. 

an  officer  acting  as  commissioner  has  power  to  examine  witnesses,  243. 

copy  of  decree  or  order  of,  when,  whei-e,  and  by  whom  to  be  filed,  246. 

summons  to  proceed  on,  243,  246. 

form  of,  259,  411. 

by  whom  to  be  prepared  and  signed,  243. 

length  of  service  of,  243. 

by  whom  to  be  served,  244. 

on  whom  to  be  served,  243. 

proof  of  service  of,  244. 
proceeding  on  default  of  party  summoned,  244. 
costs  occasioned  by  default,  244. 

when  directed  to  be  [>aid  by  a  Judge,  245. 

when  directed  to  l>e  paid  by  an  officer,  245. 
disallowance  of  fee  for  non-attendance  of  attorney,  &c.,  245. 
notice  of  intention  to  use  affidavit,  245. 
minute-book,  245. 
list  of,  246. 
general  list  of,  251. 

daily  list  of,  divided  into  urgent  and  ordinary,  251.  I 

urgent,  what  to  include,  252. 
transferable  from  one  list  to  another,  252. 
no  refei*ence  to  be  placed  in  list  of,  until  rii>e  for  hearing,  252. 
application  relating  to,  when  to  be  heard,  253. 
urgent,  to  be  heard  in  priority,  253, 
each  reference  to  be  taken  in  its  turn,  253. 
may  be  recalled,  253. 

how  opinion  of  Court  on  any  question  may  be  obtained,  254. 
costs  of  obtaining  opinion,  254. 

65 
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REFERENCES— (cow^inw^ti). 
preliminary  directions,  256. 
directions  now  enforced,  247. 
account  to  be  verified,  247. 

form  of,  247. 

taking  of,  247. 

objection  to,  247. 
statement  and  counter-statement  of  facts,  247,  248. 

to  bo  verified,  248. 
proposal  with  statement  of  facts,  248. 

further  affidavit  in  verification  of  account  or  stAtcment  of  facts,  248. 
costs  when  objections  impro^Kirly  made,  248. 
proceedings  to  be  continued  consecutively,  248. 
rules  applicable  to,  248. 
before  whom  to  be  prosecuted,  248. 
when  prosecuted  before  Judge  exercising  original  jurisdiction,  249. 

before  any  other  Judge,  249. 
books  of  account  primd  facie  evidence,  subject  to  objection,  249. 
just  allowances,  249. 

when  conduct  of,  committed  to  another,  249. 
suit  dismissed  for  want  of  prosecution  of,  249. 
application  to  restore  suit,  251. 
costs  of  application  to  restore  suit,  251. 
restored  after  3  yearns,  251. 
when  suit  to  be  struck  out  of  list  of,  250. 
effect  of  striking  out,  250. 
advertisement  for  claims  to  fix  time  for  adjudication,  254. 

by  whom  to  Ixj  prepared,  settled  and  signed,  255. 
affidavit  of  claimant  unnecessary  until  notice,  255. 
plaintiff  may  be  required  to  prove  his  claim  on  a  reference,  257. 
claims  may  be  sent  in  previous  to  adjourned  adjudication,  257. 
when  claim  not  to  be  received  without  special  leave,  257; 
creditors  to  produce  security,  255. 
notice  to  creditors  to  produce  other  documents,  255. 

to  heir-at-law  to  produce  pedigree,  t'^c,  255. 
disallowance  of  costs  of  proving  claims,  255. 
adjudication  upon  claims,  25G. 
notice  of  allowance  of  claim,  25(). 
advertisement  of  such  notice,  256. 
notice  to  prove  claims,  256. 

by  whom  to  be  prepared  and  signed,  256. 

how  ser\'ed,  257. 

See  Calcutta  Court  of  Small  Causes. 

REFRESHERS— 

no  refresher,  unless  case  adjourned  for  more  than  one  month,  342. 
no  refresher  when  evidence  is  all  written,  332. 

when  witnesses  examined,  and  case  occupies  more  than  one  day,  332,  333. 
See  Advocate. 

BEQISTRA.R— 

power  to  appoint,  15. 

application  to  be  admitted  as  an  iidvocate  to  be  left  with,  97. 

to  be  circulated  to  the  Judges,  97. 
certificate  of  iuimission  and  of  being  on  the  roll  of  advocates,  97. 
to  have  the  care  of  the  roll  of  advocates,  97. 
a  law  examiner  for  the  examination  of  persons  desiring  to  be  admittod 

as  attorneys,  111. 
documents  to  bo  left  with,  before  final  examination,  109,  111. 

to  be  filed  with,  116. 
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REaiSTRAR~(co?i^iw?<<?rf). 

notice  of  intention  to  undergo  examination  to  be  given  to,  115. 

to  be  tabulated  and  posted  up  by,  112. 
to  notify  days  of  examination,  112. 
notice  of  intention  to  apply  for  admission  as  an  attorney  to  be  given 

to,  112. 
petition  for  admission  as  an  attorney,  to  be  left  with,  114. 

to  be  submitted  to  the  Court  by,  114. 
to  issue  certificate  of  admission  and  of  being  on  the  roll  of  attorneya 

115,  116. 
to  receive  all  fees,  115. 
to  pay  expenses,  115. 
to  divide  balance  of  fees,  115. 
to  file  account  of  fees,  116. 
to  have  care  of  roll  of  attorneys,  116. 
to  notify  disenrolment  of  attorneys,  96. 
security  to  be  given  to,  71. 
seal  to  be  fixed  on  authority  of,  71,  72. 
cheques  of,  to  be  countersigned,  79. 
attestation  of  amendment  of  plaint  by,  135. 
authority  from  next  friend  to  oe  filed  with,  265, 
when  to  settle  conveyance,  209. 
to  certify  approval  after  settling  conveyance,  209. 
when  to  execute  conveyance,  189. 
endorsement  of  negotiable  instrument  by,  189,  190. 
when  to  enter  up  satisfaction,  197. 
j-Mcwt'-judicial  acts  to  be  done  by,  189,  190,  203,  242. 
power  to  summon  witnesses,  190. 
proclamation  of  sale  to  be  settled  by,  204. 
report  of,  in  mortgage  suit,  to  be  countersigned  by  a  Judge,  227. 
deposits  on  sales  with,  284. 
other  deposits  with,  284. 
what  deposits  to  be  made  with,  285. 
taking  out,  or  transfer,  of  money  deposited  with,  285. 
order  for  payment  of  balance  of  purchase-money  to  include  direction  for 

transfer  of  deposit  with,  285. 
commission  of,  285. 

transfer  of  commission  of,  to  be  notified,  285. 
to  render  quarterly  accounts,  286. 
order  for  investment  of  deposits  with,  286. 
to  issue  citations,  318. 
when  to  send  copy  of  inventory  of  the  property  and  effects  of  deceased  • 

persons  to  other  Courts,  324. 
when  to  give  notice  of  grant  of  probate  on  administration  to  Collector,  325, 
to  transmit  to  India  Office  copies  of  wills,  326. 

copies  of  inventories  and  accounts,  326. 
action  to  be  taken  by,  for  the  recovery  of  deposition-fees,  353. 
when,  may  act  as  proctor,  318. 
applications  before,  242,  243. 
to  have  custody  of  instruments  under  Powers  of  Attorney  Act  and  to 

keep  register,  271. 
to  frame  Ust  of  assessors  to  act  in  any  admiralty  or  vice-admiralty 

cause,  303. 
to  receive  in  deposit  fees  payable  to  assessors  and  dispose  of  same,  303, 

304. 

See  Accounts^  Calcutta  Court  of  Small  Causes,  Decrees  and  Orders, 
Interpreters^  Interrogatories,  Notice  to  admit,  Oj^ers,  Bules 
under  Forcers  «/  Attornet/  Act,  Sales  by  Registrar,  Vice* 
Admiralty. 
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REGISTRATION- 

of  decrees  and  orders,  187. 

now  optional,  188. 
directions  of  the  Judge  to  be  taken  in  caBcs  of  difliculty,  187. 
of  certificate  of  sale  in  execution,  218. 

REHEARING - 

to  be  certified  by  counsel,  73. 

in  case  Judges  sitting  on  appeal  diftbr  in  opinion,  92,  and  foot-note. 

REPORT.    See  Certificate  or  Report. 

RETAINER— 

not  determined  by  final  decree,  119. 
continuance  of  its  authority,  119. 
for  purposes  of  appeal,  119. 
for  sanction  to  prosecute,  119. 
does  not  authorize  an  attorney   to  discharge  execution  debtor  from 
custody,  196. 
REVIEW— 

in  criminal  cases,  32,  51. 
of  taxation,  327. 
application  for,  232. 

to  enlarge  time  for,  232. 

ROLL.     See  Advocate,  Attorney. 

RULES- 

power  of  Supreme  Court  to  make,  22. 

to  be  transmitted  to  the  Privy  Council,  22. 

power  of  High  Court  to  make,  27,  28,  59,  CO. 

for  admission  of  advocates,  vakeels,  and  attornies,  30,  45. 
of  procedure,  27,  59,  60. 
as  to  fees,  28. 
for  the  regulation  of  criminal  proceedings,  60. 
of  Supreme  Court  continued,  90. 

repealed^  90. 
of  Sudder  Court  continued,  91. 

repealed^  91. 
in  force  on  31st  December  1865,  continued,  90. 

repealed^  90. 
under  Acts  VIII  of  1859  and  XXIII  of  1861  continued,  91. 

rei)ealed,  91. 
imder  Act  XVII  of  1864,  pp.  85,  236. 
under  s.  51  of  the  SiKJcific  Relief  Act,  228. 
under  s.  148  of  the  High  Court's  Criminal  Procedure  Act,  286. 
under  the  Court  Fees  Act,  392. 
under  Act  X  of  1882,  p,  398. 
relating  to  the  supply  of  stamps,  392. 
renewal  of  stamps,  394. 
service  stamps,  393. 
under  s.  4,  cl.  (c),  of  the  Powers  of  Attorney  Act,  271. 
Re^strar  to  have  custody  of  instnmients,  271. 
register  to  be  kept,  271. 
fees,  271. 

See  Specific  Relief  A ct^  Table  of  Contents. 
SALARY— 
'  of  the  Judges,  2,  24. 

of  officers,  4,  43,  44. 
of  interpreters,  80. 

SALES.    See  Decrees  and  Ordei's    Sales  yt   Execution,  Sales  by  Registrar 
Securities, 
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SALES  BY  REGISTRAR— 


rules  in  Code  of  Civil  Procedui*e  inapplicable  to,  205. 

section  287  of  Act  X  of  1877,  and  rules  382  to  386,  inapplicable  to,  205. 

where  property  out  of  Calcutta  Registrar  may  be  authorized   to  appoint 

agent  to  sell,  205. 
where  mortgaged  property  out  of  Calcut  ta,  deci*ee  may,  under  Transfer  of 

Property  Act,  be  transferred  to  District  Court,  206. 
in  mortgage-suits  in  which  not  more  than   Rs.  1,000  is  due  for  principal, 

297,  342,  343. 
of  mortgaged  property  in  satisfaction  of  money-decree,  with   mortgagor's 

consent,  189. 
copy  of  decree  or  order  for  sale  to  be  filed,  205. 
by  public  auction,  206. 
by  private  contract,  222. 
through  a  broker,  206. 
to  the  best  pm'chaser,  206. 
conduct  of,  206. 

to  be  regulated  by  conditions,  207. 
documents  of  title  to  be  left  with,  and  disposed  of,  by  Registrar,  subject 

to  api^eal,  207. 
abstract  of  title,  by  whom  to  l>e  prepared,  207. 

settlement  of,  209. 

copy  of,  to  be  filed,  210. 

application  to  compel  delivery  of,  214. 
conditions  of  sale,  by  whom  to  be  prepared,  207. 

what  to  contain,  208. 

settlement  of,  209. 

copy  of,  to  be  filed,  210. 

copy  of,  with  translation,  to  be  posted  up,  210. 

when  to  be  published,  211. 

to  be  read  out  on  day  of  sale,  211. 

form  of,  of  immovable  property,  420. 
of  movable  property,  423. 

when  payment  of  interest  under  may  be  objected  to,  461. 
notification  of  sale,  by  whom  to  be  prepared,  207. 

what  to  contain,  207. 

of  Calcutta  property,  207. 

of  mofussil  property,  207. 
notification  of  sale,  settlement  of,  209. 

copy  to  be  filed,  210. 

copy  of,  with  translation  to  be  posted  up,  214. 
•  of  mofussil  property  how  proclaimed,  214. 

to  be  read  out  on  day  of  sale,  211. 
reserved  bidding,  209. 

not  to  be  divulged,  214. 
valuation,  209. 

mode:  of  certifying  and  verifying,  209. 
handbills,  211. 

attorney  conducting  sale  to  be  present  at,  211. 
when  property  sold,  form  of  entry  to  be  made,  211. 
if  deposit  not  paid,  property  to  be  again  immediately  put  up,  212; 
proceeding  on  sale,  postponed  sale,  or  resale,  211. 
leave  to  bid — 

who  may  obtain,  220. 

who  cannot  obtain,  220. 

how  obtained,  220. 

when  obtained  by  a  mortgagee,  182. 

uftien  obtained  by  a  decree-holder  other  than  a  mortgageei  183. 
biddings  to  be  entered,  211. 
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SALES  BY  REGISTRAR— (con^inwerf). 

not  to  be  opened,  220. 
exception^  220. 
when  postponed,  211,  213. 

a  new  day  to  be  fixed,  213. 
certificate  of  valuation,  209,  210. 
certificate  of  sale,  213,  226. 

of  sale  under  the   Transfer  of  Property  Act,  226. 

of  sale,  not  to  be  given  under  the  provisions  of  the  Code  of  Civil 
Procedure,  217. 

of  sale,  to  be  stamped  as  a  conveyance,  218. 

of  sale,  to  he  registered,  218. 

of  sale  confirm^  by  effluxion  of  time,  214. 
certificate  of  approval  of  conveyance,  219. 
special  certificate  when  a  suitor  purchases  without  leave,  221. 

confirmation  of,  221. 
incumbrancer  may  join  in  sale,  221. 
substitution  of  name  of  purcha^^r,  221. 

application  for,  222. 

allowed,  subject  to  payment  into  Court  of   price  obtained  from 
sub-purchaser,  or  grant  of  certificate  of  sale,  222. 

not  allowed  after  conveyance,  222. 
title  questions  as  to,  215. 

inquiry  as  to,  215. 

when  deemed  to  bo  accepted,  217. 
purchase  money  if  not  paid,  property  to  be  resold,  212. 

application  by  purchaser  for  leave  to  pay,  216. 

apulication  against  defaulting  purchaser  for  payment  of^  216. 

to  be  returned  when  sale  set  aside,  215. 

directions  for  investment  of,  216. 

not  to  be  invested  without  order,  217. 

not  to  be  paid  out  without  notice  to  purchaser,  217. 
possession  of  movable  proi)erty  sold  by  Registrar,  217. 

(rf  immovable  property  sold  by  Registrar,  219. 
transfer  of  securities  and  shares  sold  by  Registrar,  217. 
conveyance,  217. 

by  whom  to  be  prepared,  218. 

delay  in  penising  and  returning,  218. 

to  be  settled  by  Registrar,  219. 

certificate  of  approval  of,  219. 

when  to  be  executed  by  Registrar,  219. 
of  mofussil  property  to  be  notified  to  Collector  of  district,  223. 
by  private  contract,  222. 
provision  for  performance  of  duties  during  Registrar's  absence,  223. 

See  Conveyance,  Costs,  Registrar, 
SALES  IN  EXECUTION- 

of  mortgaged  pn)perty  in  satisfaction  of  money-decree  for  mortgage-debt, 

189. 
notice  of,  at  foot  of  warrant  of  attachment,  193. 
apnlication  for,  202. 
to  be  supported — 

by  affidavit,  204. 

by  certificate,  203. 
order  for,  202. 
application  for  payment  of  monejr  realized  in  execution,  202* 

where  decree-holder  entitled  in  priority,  202. 

where  entitled  to  a  distribution  share,  202. 
wh^re  property  affected  by  attachment  before  judgment,  2C3^ 
^H£Mt-judicial  acts  to  be  done  by  Registrar,  203. 
proclamation  of,  204. 
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SALES  IN  EXECUTION-(con^mwc^.) 
settlement  of  proclamation,  204. 
search  for  incumbrances,  204. 

rules  as  to  sales  in  Code  of  Civil  Procedure  applicable  oulj  to,  205. 
certificate  of,  to  be  stamped  as  a  conveyance,  218. 

to  be  registered,  218. 
to  be  conducted  by  the  sheriff,  198. 
See  Sales  by  Registrar, 

SATISFACTION— 

when  to  be  entered  up  by  Registrar,  197. 

SEAL- 

of  the  Supreme  Court,  1. 
of  the  High  Com^,  29,  43. 
to  be  affixed  on  process,  2,  29,  43,  71,  72. 
to  be  affixed  on  authority  of  Registrar  or  Chief  Clerk,  72. 
not  to  be  affixed  to  pi^erogative  writs,  unless  countersigned  by  a  Judge,  72. 
not  to  be  affixed  to  warrant  in  lieu  of  habeas  corpus,  unless  countersigned 
by  a  Judge,  72,  289. 

SEARCH- 

for  writ  or  process  in  Sheriff's  office,  81: 

for  incumbrances  when  property  to  be  sold  in  execution,  204 

SECURITIES- 

held  by  Official  Trustee  may  be  ordered  to  be  sold  and  proceeds  re-invest- 
ed, 238. 
to  be  deposited  in  bank  and  not  withdrawn  without  order,  89. 
transfer  of,  by  Registrar,  217. 

SECURITY— 

to  be  given  to  an  officer,  and  not  to  a  Judge,  70. 

exception,  71. 
production  of,  by  claimant,  255. 
for  costs  when  next  friend  alloweti  to  retire,  263,  264. 

See  Accountant- General,  Admhiisti'ation-Bondy  Security' Bond, 

SERVICE  OF  PROCESS— 

by  whom  to  be  made,  3,  5,  145,  146. 

by  another  Court,  141,  note  (1). 

on  (Government  solicitor,  7. 

on  a  partner,  141,  note  (2). 

on  attomies,  144. 

by  attorneys,  145. 

on  a  party  who  has  no  attorney,  145. 

translation  of  process,  148. 

of  summons  to  api)ear  and  answer  when  not  made  on  all  the  defendants, 

193. 
of  order,  when  original  to  be  shown,  148. 
of  summons  in  chambers,  240. 
of  summons  on  a  reference,  244. 
of  notice  to  admit,  165. 
of  notice  to  claimant,  256,  257. 

of  notice  of  hearing  of  reference  from  the  Small  Cause  Coiurt,  229,  230. 
of  notice  to  settle  decree,  185. 
of  notice  of  execution  against  infant,  &c.,  269. 
under  s.  51  of  the  Specific  Relief  Act,  229. 
under  s.  148  of  the  High  Courts'  Criminal  Procedure  Code,  289. 
under  the  jury  rules,  298,  299. 
See  Proof  of  Service. 
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SERVICE  STAMPS— 

when  to  be  used,  393. 

to  be  entered  in  i^egister  under  a  separate  head,  393. 

mode  of  procuring,  393. 

account  of,  394. 

SESSIONS— 
criminal,  21. 

number  of,  discretionary,  22. 
nine  now  held  every  year,  22. 

SET-OFF.    See  Particulars  ofset-of. 

SHERIFF— 

mode  of  appointing,  2. 
term  of  office,  2. 
oath  of  office  and  allegiance,  2. 
r  determination  of  office  by  effluxion  of  time,  2. 
by  death  or  departure  from  jurisdiction,  3. 
by  insolvency,  4. 

Provision  in  case  of  death  of,  3. 
ow  to  perform  duties,  3. 
when  under  disability,  3. 
power  to  fix  fees  for,  4,  27,  28. 
subject  to  Supreme  Court,  9. 
attendance  of,  69. 

or  deputy  cannot  be  bail,  except,  &c.,  70. 
deputy  sheriff  to  post  up  his  name  and  address,  8a 
not  to  make  out  warrant  in  anticipation,  80. 

nor  blank  warrant,  80. 
liable  for  misconduct,  80. 
search  for  writ  or  process  in  office  of,  81. 

to  furnish  on  requisition  copy  of  inventory  of  goods  attiichcd  in   execu- 
tion, 81. 
retiring,  what  to  deliver  to  his  successor,  81,  82. 

and  to  Keeper  of  Records,  82. 
subsistence-money  to  be  paid  to,  201. 
to  account  for  subsistence-money  if  judgment-debtor  not  arrested  or 

committed,  201. 
to  send  to  Presidency  Jail  sums  paid  for  subsistence-money,  202. 
to  keep  an  account  of  subsistence-money,  202. 
process  to  be  issued  to,  146. 

and  served  and  returned  by,  3,  147. 
not  to  receive  summons  after  time,  137. 
fee  for  special  return  of  summons  to  be  prepaid   to,  and  accounted   for 

by,  137. 
to  mark  date  of  delivery  of  writ,  and  endorse  date  of  execution,  147. 
liability  of,  on  default,  146. 
not  to  enter  zenanas  without  leave,  147. 

not  to  arrest  Hindus  on  civil  process  during  the  Doorga  Pooja,  148. 
to  hold  negotiable  securities  seized  in  execution,  195. 
may,  on  payment  of  full  amount,  discharge  execution-debtor,  197. 
to  file  account  of  money  applied  by  him  in  satisfaction,  197. 
,  to  conduct  sale  in  execution,  198. 
poundage  on  sums  compromised  for,  361,  note  (1). 
See  FeeSf  Jurors,  Siif^sistence- Money,  Zenana, 

SMALL  CAUSE  COURT— 

See  Calcutta  Court  of  Small  Causes, 

SOLICITOR.    See  Attomies, 
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SPECIAL  CERTIFICATE.    Soe  Sales  hy  Regiitrar. 

SPECIAL  CITATION.     See  Administration, 

SPECIFIC  RELIEF  ACT— 

application  under  s.  46,  p.  228. 

order  under  s.  46  to  bo  set  down  in  peremptory'  list,  228. 

adjournment  for  examination  of  witnesses,  228. 

summons  to  witnesses,  228. 

procedure,  228. 

now  proceeding  under,  to  be  entituled,  228. 

against  whom  rule  to  be  taken  out,  228. 

service  of  process,  209. 

STAMP  DUTY- 

on  articles  of  clerkship,  107. 

STAMPS- 

adhesive,  for  court-fees,  39L 
of  the  values  specified  to  be  supplied,  392,  393. 
provision  for  sale  of,  392. 
number  of,  393. 
register  to  be  kept,  393. 
renewal  of,  394. 

certificate  of  renewal  refused,  395. 
on  oflBce  copias  for  another  Court,  how  to  be  defaced,  74. 
See  Feesy  Service  Stamps, 

STANDING  COMMISSIONERS.    See  Commissioners. 

STATEMENT  OF  FACTS.     Soe  References. 

SUBJECTS  OF  EXAMINATION.    See  Examinatioiu 

SUBPCENA.     See   }yitne88es. 

SUBSISTENCE-MONEY- 

to  be  fixed  by  order  of  committal^  197. 

to  be  specified  in  warrant  of  committal,  197. 

to  be  paid  to  sheriff,  201. 

to  be  accounted  for  if  debtor  not  arrested  or  committed,  201. 

when   debtor  committed,  how  balance  of,  paid  prior  to  arrest  to  be  dealt 

with,  201. 
sums  paid  to  sheriff  to  be  forwarded  to  Presidency  Jail,  202. 
account  of,  to  be  kept,  202. 

SUDDER  COURT- 
abolished,  25. 
records  of,  26. 
rules  of,  repealed^  90. 

SUIT— 

how  to  be  commenced,  132. 

may  be  permitted  to  proceed,  though  summons  not  served  on  all  the 

defendants,  144. 
when  liable  to  be  heard  ex  parte^  149. 
when  to  be  set  down  on  undefended  list,  149. 
when  to  be  set  down  on  defended  list,  150. 
when  transferred  to  defended  list,  149. 
may  be  transferred  from  one  list  to  the  other,  150. 
when  withdrawn,  185. 
dismissed  or  struck  out  of  reference  list  for  want  of  prosecution,   249, 

250. 
effect!  of  striking  out,  250. 
how  restored  to  reference  list,  250,  251. 
to  be  set  down  for  final  disposal  after  certificate  or  report,  260. 

66 


Digitized  by 


Google 


522  INDEX. 

BVlT^icontinued,) 

on  behalf  of  infant  or  person  of  unsound  mind,  must  be  in  the  name  of 

next  friend,  261. 
on  infant  coming  of  age,  adopted  or  abandoned,  266. 

See  List  of  Cmises^  Mm*tgage  Suits,  Partition  Suits,  Plaint. 

SUITOR- 

entry  of  name  of,  when  acting  in  person,  121. 

may  be  heard  in  person  or  by  counsel  or  attorney,  122. 

may  act  for  himself  and  co-suitor,  122. 

against  whom  case  heard  ex  parte  may  in  person  cross-examine  witnesses 

and  address  the  Court,  177. 
deposition  fees  payable  by,  when  acting  in  person,  352. 
costs  of  examination,  otherwise  than  in  open  Court,  of  purda-ncuheen 

suitor,  374. 

of  other  suitor,  374. 

SUMMONS— 

to  appear  and  answer — 

form  of,  137,408. 

directions  at  foot,  138. 

to  require  appearance  to  be  entered,  137. 

date  of  filing  plaint  to  be  noted  on,  136. 

to  indicate  time  for  filing  written  statement,  139. 

to  be  signed  and  sealed,  72. 

when  returnable,  138. 

time  for  return  of,  how  computed,  138. 

extension  of  return  of,  138. 

fee  for  special  return  of,  to  be  prepaid,  137. 

when  fresh,  may  issue,  139. 

costs  of  fresh,  139. 

when  to  be  taken  out  and  lodged  with  sheriff,  136. 

consequences  of  default,  136. 

application  for  substitution  of  service  of,  144. 

service  of,  on  some  of  the  defendants  may  bo  dispensed  with,  144. 
as  to  chamber  applicaiioTis — 

to  be  issu^  by  the  Registrar,  242. 
to  witnesses — 

to  be  issued  by  the  Registrar,  242. 

names  of  all  witnesses  to  be  in  one,  334. 

otherwise  good  reason  to  be  shown,  334. 

See  Chambers,  Proof  of  Service,  References,  Semce,  Taxation, 

SUPREME  COURT- 
established,  1. 
proclaimed,  21. 
number  of  Judges  of,  1. 
first  Judges  of,  20. 
seal  of,  1. 
power  of,  to  nominate  sheriff,  2. 

to  appoint  officers,  4,  15. 

to  admit  and  enrol  advocates  and  attomies,  4. 

to  appoint  proctors,  15. 
when  may  appouit  attorney  to  United  Company,  7. 
when  may  issue  writs  of  mandamus,  certiorari,  &c.,  9. 
when  may  stay  proceedings  in  other  Courts,  and  itself  determine  matter 

in  dispute,  7. 
to  have  control  over  Justices,  sheriff,  &c.,  9. 
power  of,  to  appoint  law  days  and  sessions,  21. 

to  make  rules  of  practice,  22. 

to  fix  and  vary  fees  to  be  allowed  to  sheriff,  officers,  and  attorneys,  4. 
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SUPREME  C0URT--(c(m^inu6rf). 

power  of,  under  the  Small  Cause  Court  Act,  10. 
records  of  abolished  Courts  transferred  to,  21. 
mandate  of  obedience  to,  22. 
abolished,  25. 
records  of,  26. 

See  Appeals^  Fines^  Jurisdiction^  Witnesses. 

SURCEASE— 

order  as  to  proceedings  in  Provincial  Courts,  7. 

SURETIES— 

attomies  ineligible  to  be,  315. 

death  of,  283. 

cannot  be  discharged,  315. 

See  Administration' Bondy  Execution^  Officers^  Secunty, 
TABLES  OF  FEES— 

to  he  received  in  the  Hiqh  Court  in  its  Original  Jurisdiction — 

in  mortgage  suits  in  which  not  more  than  Bs.  1,000  is  due  for  prin* 

cij)al,  342. 
in  suits  for  partition  of  property  not  exceeding  Rs.  10,000  in  value^ 

349. 
first  to  fourth  schedules  to  what  proceedings  applicable,  351. 
in  its  Original  Civil  Jurisdiction,  354. 

in  its  Admiralty  and  Vice- Admiralty  Jurisdiction  limited  to  pro- 
ceedings in  personam^  354. 
in  its  Admiralty  and  Vice- Admiralty  Jurisdiction,  limited  to  pro, 

ceedings  in  revi,  367. 
in  its  Testamentary  and  Intestate  Jurisdiction,  358. 
in  its  Matrimonial  Jurisdiction,  359. 
in  its  Original  Criminal  Jurisdiction,  359. 
to  be  received  in  the  Court  for  the  Relief  of  Insolvent  Debtors,  371. 
to  be  allowed  to  the  sheriff  and  his  oflficers,  345,  347,  360. 
to  the  marshall,  384. 
to  arbitrators,  363. 
to  commissioners,  356,  363,  364. 
to  clerks,  350,  363. 
to  interpreters,  350,  364. 
to  witnesses,  365. 
to  be  allowed  to  Advocates — 

in  mortgage-suits  in  which  not  more  than  Rs.  1,000  is  due  for  prin- 
cipal, 344,  348. 
in  suits  for  partition  of  property  not  exceeding  Ra  10,000  in  value, 

350. 
in  respect  to  proceedings  in  the  Vice- Admiralty  Jurisdiction,  386. 
to  be  allowed  to  Attomies — 

in  mortgage-suits  in  which  not  more  than  Rs.  1,000  is  due  for  prin- 
cipal, 344,  to  348. 
in  suits  for  partition  of  property  not  exceeding  Rs.  10,000  in  value, 

349. 
in  respect  to  proceedings  in  the  Admiralty  and  Vice- Admiralty 

Jurisdictions,  387,  388. 
in  respect  to  proceedings  in  other  jurisdictions,  373. 
in  the  Insolvent  Court,  388. 
See  Fees, 

TABULAR  STATEMENT.    See  Execution, 

TAXATION— 

when  rules  of  superior  Courts  in  England  to  be  taken  as  a  guide,  326. 

doubts  on,  to  be  noted,  326. 

of  attornies*  bills  once  a  year,  328. 
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TAXXTIO^— {continued). 

advances  for  costs  to  be  accounted  for  on,  328. 

consequences  if  attornies'  bills  not  taxed  annually  and  advances  account- 
ed for,  328. 

day  to  be  6xed  for  taxation,  329. 

summons  to  client,  329. 

client  himself  to  be  seen  if  possible,  329. 

practice,  329. 

objections  to,  327. 

application  for  review  of,  327. 

only  one  summons  to  parties  appearing  by  same  attorney,  330. 

essential  that  bill  of  costs  should  be  delivered  or  signed   by  attoniey 
himself,  330. 

of  bill  containing  wrong  charge  wilfully  made,  330. 

proceedings  to  be  examined,  330. 

if  unnecessary  or  occasioned  by  negligence  or  improper  conduct,  330. 

attorney  to  be  allowed  no  attendance  in  Court,   if   cause  struck  out  in 
consequence  of  his  negligence,  331. 

number  of  counsel  to  be  allowed,  331,  332. 

4  refreshers  to  counsel,  332,  333. 

no  charge  for  dismissing  witnesses  whilst  cause  in  paper  during  trial,  383. 
attorni^  attendances  on  trial,  333. 
receipt  of  letters,  rules,  &c.,  333. 

•  names  of  witnesses  in  one  subpoena,  334. 

where  more  than  one  subpcena  good  reason  to  l>e  shown,  334. 

5  where  same  attoniey  for  two  or  more  defendants,  334. 
severing  in  defence,  336. 

each  of  several  defendants  liable  for  his  j)roportion  of  general  costs,  835. 
as  between  party  and  party,  336. 

under  Judicature  Act,  336. 
»    drawings,  335. 

model,  336. 

extra  costs,  335. 

principle  of,  in  matrimonial  suits,  336,  337. 

reserved  costs,  337. 
of  officers'  fees  to  be  notified,  338. 
of  officers'  accounts  thrice  a  year,  327. 
attendances  by  officers,  333. 
notice  of  objection  to  officers'  fees,  338. 

•  objection  to  officers'  fees  when  to  be  heard,  338. 
of  costs  occasioned  by  adjournment,  342. 
practice  in  the  High  Court  of  Chancery,  376. 
penalty  when  one-sixth  of  bill  taxed  off,  375. 
expediency  of  restricting  penalty,  376. 

insolvent's  bill  to  be  delivered  for  taxation  with  affidavit,  339. 

•  insolvent's  taxed  bill  with  allocatur  to  be  delivered  to  Lim  before  hearing 

of  his  petition,  389. 
See  Pauper. 
TAXING  OFFICE— 

when  to  be  open,  326. 
TAXING  OFFICER— 

to  note  doubts  on  taxation,  327. 
to  fix  day  for  taxation,  329. 
•  to  summon  client,  329. 
to  see  client  himself,  if  possible,  329. 

to  tax  no  bill,  unless  delivered  or  signed  by  the  attorney  himself,  330. 
to  bring  wrong  charge  wilfully  made  to  notice  of  the  Couit,  330. 
to  examine  proceedings,  330. 

to  disallow  proceedings  if  uimecessary  or  occasioned   by  negligence  or 
improper  conduct,  330. 
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TAXING  OFFICER-((?(wi^enM^. 

to  notify  result  of  taxation  of  oflficers*  accounts,  338. 

to  circulate  quarterly  lists  of  attoniies  in  default  for  non-payment  of 

fees,  339. 
to  apply  that  attorney  in  default  may  be  prohibited  from  practising,  340. 
to  decide  as  to  status  of  witnesses,  366,  note, 
when  may  recommend  the  allowance  of  a  fee,  374. 
empowered  to  issue  certificate  for  renewal  of  stamps,  394. 

TESTAMENTARY  AND  INTESTATE— 
See  Jun'sdicttoVf  Procedure, 

TITLE.    See  Sales  by  Registrar. 

TRANSFER  OF  PROPERTY  ACT— 
application  under,  223. 
costs,  223. 

order  uuder  s.  83,  p.  223. 
order  for  payment  of  money,  223,  225. 

how  enforced,  226. 
notice  under  s.  83  or  86,  or  any  subsequeut  section,  224. 
application  under  s.  57  (c),  or  ss.  88  and  89,  or  s.  92,  p.  224. 

to  be  on  notice,  224. 
affidavit  of  service  of  notice  or  order,  224. 
decree  for  sale  to  provide  for  payment  of  deficiency,  225. 
final  foreclosure  order,  226. 
certificate  of  sale  and  conveyance,  226. 
rules  relating  to  sales  by  Registrar  applicable,  227. 
money  rules  applicable,  227. 
report  in  mortgage  suit  to  be  countersigned  by  a  Judge,  227. 

TRANSLATION- 

of  documents  required  to  be  first  transcribed  in  the  Bengalee  character, 

78,  79. 
statement  to  be  added  to  transcript,  78. 
inadmissible  without  notice  to  the  opposite  party,  79. 
if  incorrect,  costs  of  fresh,  79. 

proof  of  correctness  of  transcript  when  to  be  given,  79. 
fee  for,  of  different  portions  of  khatta-booka,  367,  note  (2). 
See  Service  of  Process,  Translators. 

TRANSLATORS— 

declaration  by  person  employed  as  reader  to,  78. 
department,  placed  imder  Registrar,  79. 
See  Interpretei*s,  Translation, 

TRUST-DEED.    See  Official  Trustee, 
TRUSTEE— 

cannot  obtain  leave  to  bid,  except,  &c.,  220. 

executor  by  implication,  306. 
See  Offi^cial  Trustee, 

TRUST  PROPERTY— 

exempted  from  payment  of  duty  on  probates  or  letters  of  administration, 
396,460,461. 
proviso,  395. 
See  Official  Trustee. 

UNDEFENDED  LIST.    See  List  of  Causes,  Suits, 
UNITED  COMPANY— 

suits  by  or  against,  7. 

subjects  of,  amenable  to  the  Coiurts  of  Oyer  and  Terminer,  9* 
See  Attw*ney. 

USUAL  DIRECTIONS.    See  Decrees  and  Ordm, 
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VAKEELS- 

power  to  make  rules  for  admission  of,  30,  44. 
rales  for  admission  of^  1S4  to  130. 

service  qualifying  for,  124. 

admission  of  attorney,  130. 

of  mofussil  pleader,  160,  161. 
right  of,  to  appear,  act,  and  plead,  95. 
may  act  under  s.  13  of  Letters  Patent,  95. 
entitled  to  be  heard  in  Calcutta  Small  Cause  Coiurt,  130. 
authority  to  withdraw  suit,  130. 
authority  to  appear  at  the  hearing  of  a  claim,  131. 
authority  to  appear  at  every  stage  of  an  appeal,  131. 
rank  and  precedence  of,  130. 
preaudience,  130. 

senior  vakeel  has  control  of  case,  130. 
unconditional  acceptance  of  vakalatnamah,  130. 
cannot  act  in  matters  of  original  jurisdiction,  or  in  appeals  from  Original 

Jurisdiction,  except,  &c.,  95. 
cannot  act  for  the  opposite  party,  131. 
no  authority  to  relinquish  any  claim,  131. 
no  authority  to  compromise,  131. 
no  authority  to  consent  beyond  instruction,  131. 
bound  to  carry  suit  to  an  end,  131. 
liable  for  neglect  of  duty,  131. 

when  disqualified  from  certifying  grounds  of  appeal,  131. 
remuneration  when  defendants  in  same  interest,  132. 

when  defendants  have  separate  interests,  132. 

when  acting  as  mooktear,  &c.,  132. 
when  right  of  suit  for  fees  arises,  132. 
purchase  of  decrees  by,  inexpedient,  132. 
principle  regulating  relation  between  vakeel  and  client,  132. 
when  ineligible  to  have  an  articled  clerk,  125. 
removeable  on  reasonable  cause,  45. 
when  name  of  attorney  to  be  removed  from  roll  of,  96. 

See  Articled  Clerk, 
VALUATION.    See  Sales  by  Registrar. 

VERIFICATION- 

See  Plaint^  Written  Statement^  References^  Costs. 
VICE-ADMIRALTY— 
commission,  450. 
Assessors — 
list  of,  to  be  framed  by  Registrar,  302. 

to  be  approved  by  the  Chief  Justice,  303. 
to  be  published  in  Calcutta  OazettCy  303. 
persons  named  in  list  liable  to  be  summoned  by  letter,  303. 
fee  payable  to,  to  be  deposited,  303. 
how  to  be  disposed  of,  304. 
to  be  deemed  costs  in  the  cause,  304. 

See  Jurisdiction  Procedure^  Mariner's  Wages,  Fees. 
VOTE,    See  Chief  Justice^  Judges. 

WAGES- 

I  Mariner's  Wages, 

WARRANT— 

in  lieu  of  habeas  corpus,  72,  289. 

to  be  signed  by  a  Judge,  72,  289. 
of  attorney,  121. 

See  Execution,  MxUiny  Act, 


Digitized  by 


Google 


INDEX,  627 

WIFE.    See  Appearance^  CommisnoTier, 

WILLS— 

holograph  wills,  306. 

copies  of,  to  be  transmitted  to  the  India  Office,  326. 

See  Administrationy  Probate,  Letters  of  Administration  and  Probate, 

WITNESSES— 
subpoena  to,  5,  8. 
reasonable  expenses  to,  5. 

consequences  of  non-payment,  5. 
mode  of  enforcing  payment,  6. 
compelled  to  give  evidence,  17. 
names  of  all,  to  be  in  one  summons,  334. 
otherwise  good  reason  to  be  shown,  334. 
allowances  to,  352,  365,  366. 

to  be  apportioned  when  attending  in  more  than  one  case,  365  nota 

to  skilled,  366,  375. 
travelling  charges,  365,  366,  398. 
subsistence-allowance,  365,  366,  399. 
in  Government  service,  367, 401. 

coming  from  mofussil  to  attend  criminal  trials,  367,  398. 
no  fee  on  application  by,  for  return  of  document,  354,  note  (4). 
commissioner  to  take  accounts  has  power  to  examine,  243. 
See  Complainants  and  Witnesses,  Evidence  of  Commission  Acts,  Specific 
Belief  Act,  Taxation. 

WRITER  TO  THE  SIGNET. 

elegible  to  enter  into  articles,  103. 
WRITS— 

to  issue  in  name  of  the  Crown  and  under  seal,  2,  30,  43,  71,  72. 

prerogative  to  be  countersigned  by  a  Judge,  72. 

warrant  in  lieu  of  habeas  corpvs  to  be  countersigned  by  a  Judge,  72,  289. 

WRITTEN  STATEMENT— 

to  set  forth  the  material  facts,  151. 

of  defendant  to  contain  also  answer  to  plaint,  150. 

to  contain  also  particulars  of  set-off,  if  set-off  claimed,  153. 
to  be  divided  into  numbered  paragraphs,  151. 
verification  of  on  behalf  of  a  corporation  or  company,  151. 
verification  of  if  any  other  plaintiff, 

by  the  party  who  verified  the  plaint,  151. 

in  other  cases,  152. 
premission  to  verify  how  obtained,  152. 
when  ccJled  for,  time  for  filing  to  be  fixed,  152. 
order  calling  for,  to  be  endorsed  ou  plaint,  152. 
plaintiff  not  to  be  required  to  file,  except  on  special  application,  152. 
of  defendant,  to  be  filed  after  appearance  and  within  time,  or  with  spe- 
cial leave,  153. 
voluntary,  when  to  be  filed,  153. 
leave  to  file  when  necessary  how  obtained,  153. 
first  application  to  file  after  time,  242. 
further  time  for  filing,  154. 

when  plaintiff  may  ootain  copy  of  defendant's  written  statement,  154. 
when  either  party  may  obtain  copy  of  statement  of  other  party,  154. 
when  a  defendant  may  obtain  copy  of  a  co-defendant's  statement,  104. 
voluntary,  copy  of,  154. 
infant  not  required  to  file,  154. 
voluntary,  may  be  filed  by  guardian  of  infant,  154. 
See  Costs, 
ZENANA— 

not  to  be  entered  without  leave,  147. 
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AMENDED  RULES  AND  ORDERS 
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Hisrh  Court  of  Judicature  at  Port 
William  in  Bengal  in  its  Ori- 
ginal Jurisdiction. 
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Amended  Rules  and  Orders  of  the  High  Court  of  Judi- 
cature at  Fort  Williani  in  Bengal  in  its 
Original  Jurisdiction. 


The  rules  as  amended  ore  as  follows  : — 

Rule  10. — All  writs,  ordei's,  summoases  and  other  judicial 
process,  issued  or  made  in  the  exercise  of  the  Ordinary  Original 
Civil  Jurisdiction  of  this  Court,  shall  be  signed  by  the  Prothonotary, 
Registrar,  Master  or  IDeputy  Registrar  of  the  Court  and  sealed 
with  the  seal  of  the  Court ;  but  the  Sealer  shall  not  affix  the  seal 
to  any  writ  of  habeas  corpus  or  injunction,  unless  the  same  shall  be 
countersigned  by  a  Judge  of  the  Court. 

Rule  11. — The  seal  may  be  affixed  on  the  authority  of  the 
signature  of  the  Registrar,  Prothonotary,  Master,  Deputy  Registrar, 
or  Sealer,  to  all  writs,  orders,  summonses  and  other  judicial  process, 
issued  or  made  in  the  exercise  of  the  Original  Jurisdiction  of  this 
Court,  or  on  appeal  from  the  Original  Jurisdiction,  in  the  same 
manner  as  the  same  is  now  affixed  on  the  signature  of  the  Sealer. 

Rule  1 6. — The  office  copies  of  depositions  of  witnesses,  which 
are  furnished  by  the  Court  to  parties  for  the  purposes  of  appeals 
pending  or  about  to  be  instituted,  being  usually  very  inaccurate 
and  frequently  unintelligible,  it  is  ordered  that,  in  future,  the 
Deputy  Registrar,  Assistant  Registrars,  or  other  officers  by  whom 
any  depositions  may  have  been  taken  down,  of  which  an  office  copy 
is  required  for  the  purposes  of  on  appeal,  shall  himself  settle  and 
be  responsible  for  the  accuracy  and  legibility  of  one  fair  copy  of 
the  deposition;  and  all  office  copies  shall  be  made  from  the  fair 
copy  so  settled. 

Rule  19.— In  all  cases  in  which  it  shall  be  referred  to  the 
Registrar  or  Master  to  enquire  and  report  who  is  a  fit  and  proper 
person  to  be  the  Receiver  of  any  estate  and  property  or  guardian 
of  the  property  of  any  infant,  or  Manager  of  any  estate  or  property, 
for  the  purpose   of  gilding  effect  to  any   charitgWe^  ^bequest,   the 
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Registrar  or  Master  shall  also  enquire  and  report  what  will  be  a 
proper  commission  or  salary  to  be  allowed.  And  whenever  it 
shall  become  necessary  to  appoint  the  Receiver  of  the  Court  to  be 
Receiver  of  any  estate  and  property  the  said  Receiver  of  this 
Court  shall  pass  his  accounts  half-yearly  before  a  Judge  in  such 
manner  as  any  other  Receiver,  Manager,  or  guardian  is  required 
to  do  ;  and  in  like  manner  as  other  Receivers  are  required  to  do* 
upon  passing  their  accounts,  he  shall  pay  all  monies  into  the 
hands  of  the  Comptroller-General  of  Accounts  for  the  time  being 
of  the  Government  of  India  and  the  Secretary  and  Treasurer  for 
the  time  being  of  the  Bank  of  Bengal  with  the  privity  of  the 
Accountant-General  of  this  Court ;  and  the  Registrar  or  Master 
is  required  to  report  any  default  of  the  officer  in  these  respects 
in  like  manner  as  he  is  required  to  report  the  default  of  other 
Receivers. 

That  Rule  20,  Belchambers'  Rules  and  Orders,  be  repealed 
and  the  following  Rule  be  passed  in  substitution  therefor : — 

In  every  order  directing  the  appointment  of  a  Receiver  of 
immoveable  property,  there  shall  be  inserted  a  direction 
that  the  Receiver  shall  have  all  powers  provided  for 
in  section  503,  clause  (d)  of  the  Code  of  Civil  Proce- 
dure, except  that  he  shall  not  without  the  leave  of  the 
Court  (1)  grant  leases  for  a  term  exceeding  three  years, 
or  (2)  bring  suits  in  a  District  Judge's  Court  or  a 
Subominate  Judge's  Court  except  suits  for  rent,  or  (3) 
institute  an  appeal  in  any  Court  (except  from  a  decree 
in  a  rent-suit)  when  the  value  of  appeal  is  over 
Rs,  1,000,  or  (4)  expend  on  the  repairs  of  any  property 
in  any  period  of  two  years  more  than  half  of  the  nett 
annual  rental  of  the  property  to  be  repaired,  such  rental 
been  calculated  at  the  amount  at  which  the  property  to 
be  repaired  would  let  when  in  a  fair  state  of  repair. 

Rule  21. — All  Receivers  of  estates,  and  Committees  of  the 
estates  of  idiots,  lunatics,  and  Managers  of  any  estate  or  property 
for  the  purpose  of  giving  effect  to  any  charitable  bequest,  shall 
pass  tiieir  a^jcounts  upon  oath  half-yearly  befQ^^^i^  ^ndge ;  but  the 
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Judge  shall  be  at  liberty,  upon  the  appointment  of  any  suok 
Receiver,  Committee,  or  Manager,  at  any  time  subBequent  thereto, 
in  the  place  of  the  half-yearly  periods  for  the  passing  of  such 
aooounts,  to  fix  either  longer  or  shorter  periods  at  his  discretion. 
And  the  Judge  shall,  upon  the  passing  of  such  accounts,  fix  the 
days  on  which  such  Receiver,  Committee,  and  Manager  shall  pay 
the  balances  appearing  due  on  their  accounts  into  Court.  And 
with  respect  to  such  Receiver,  Committee,  or  Managers,  as  shall 
neglect  to  pass  their  accounts  or  to  pay  the  balances  thereof  at  the 
ordinary  half-yearly  periods,  pr  at  such  other  period  as  shall  be  by 
virtue  of  this  rule  fixed  for  that  purpose,  the  Judge  shall,  from 
time  to  time,  when  their  subsequent  accounts  are  produced  to  be 
examined  and  passed,  not  only  disallow  the  commission  or  salaries 
therein  claimed  by  such  Receivers,  Committees,  or  Managers,  but 
also  charge  interest  at  six  per  cent,  per  annum  upon  the  balances 
so  neglected  to  be  paid  by  them  during  the  time  the  same  shall 
appear  to  have  remained  in  their  hands  respectively. 

Rule  455. — In  case  of  the  temporary  absence  of  the  Registrar, 
the  Master,  Deputy  Registrar,  or  other  qualified  officer  may  be 
authorized  by  the  Chief  Justice  to  perform  the  duties  usually 
performed  by  the  Registrar,  whether  in  connection  with  sales  or 
otherwise. 

Rule  529. — The  issuing  of  (a)  summonses  as  to  chamber  appli^ 
cations  and  (6)  summonses  to  witnesses  shall  be  deemed  to  be 
non-judicial  acts  within  the  meaning  of  section  637  of  the  Code, 
and  such  acts,  unless  otherwise  ordered  by  the  Court  or  a  Judge, 
shall  be  done  by  the  Registrar,  OrigincJ  Jurisdiction  or  by  the 
Master. 

Rule  531. — Ai>y  acts  done  by  the  Registrar  or  Metster  under 
these  rules  may  be  modified  or  disallowed  by  the  sitting  Judge  in 
chambers,  and  any  such  act  shall,  at  the  request  of  either  party,  be 
referred  to  such  Judge. 

294: A. — For  the  purpose  of  interlocutory  applications  in  Court 
prior  to  the  hearing,  every  suit  shall  be  marked  with  the  name  of 
one  of  the  Judges,   for  the  time  being,  to  be  ascertained  by  order 
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of  rptatiQii ;  and  for  such  purposes  only  shall  be  assigned  to  thai 
Judge,   but  so  that  it  shall  be   lawful   at  any  time  for  the  Chief 
Justice  to  transfer  all  or  any  number  of  suits  from   any  one  Judge 
to  another.     All  interlocutory  applications  in  a  suit  shall  be  made 
tQ  the  Judge  to  whom  the  suit  has  been  assigned  or  transferred. 

294B.— ♦  ♦  •  #  ♦  ♦ 

*  ♦         if   the   Judge   to   whom   the   suit'  is  assigned  as 

aforesaid  is  absent  or  not  sitting  on  the  Original  Side  any  motion 
therein,  if  urgent,  may  be  made  before  any  other  Judge  sitting  on 
the  Original  Side. 

294C — When  the  Judge  of  any  of  the  Courts  is  holding  the 
Criminal  Sessions,  or  is  absent  from  any  cause,  motions  in  suits 
standing  for  hearing  in  his  Court,  if  urgent,  may  be  made  in  any 
other  Court  on  the  Original  Side. 

515-4. — All  applications  of  the  description  specified  hereunder 
shall  be  made  to  the  Registrar  or  Master  whose  orders  thereon  shall 
be  final ;  provided  that  the  Registrar  or  Master  shall  refer  any  such 
application  to  be  heard  and  determined  by  a  Judge  in  chambers, 
upon  its  appearing  either  that  both  parties  so  desire  and  their 
consent  is  endorsed  upon  the  summons,  or  that  one  of  the  parties 
or,  in  the  case  of  uncontested  applications,  that  the  applicant  so 
desires  and  the  Registrar  or  Master  is  satisfied  that  the  matter  is  a 
fit  and  proper  one,  by  reason  of  its  importance  or  difficulty  or 
novelty  or  by  the  reason  of  the  order  to  be  made  thereon  being 
appealable,  to  be  referred  to  a  Judge  in  chambers.  All  acts  done 
by  the  Registrar  or  Master  under  this  Rule  shall  be  deemed  quasi' 
judicial  acts  within  the  meaning  of  section  637  of  the  Code  of 
Civil  Procedure. 

515-B.— All  applications  referred  to  a  Judge  in  chambers  under 
the  last  preceding  Rule  shall  be  made  to  the  Judge  on  a  day  to 
be  endorsed  by  the  Registrar  or  Master  on  the  summons  or 
petition — 

1.  Applications  for  admission  of  plaints. 

2.  Applications  for  leave  to  verify  plaints  or  written  statements. 
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3.  Applications  for  the  special  leave  of  the  Court  tg  file  a 
plaint,  when  such  leave  is  necessary. 

4.  Applications  for  leave  to  sue  under  clause  12  of  the 
Charter. 

5.  Applications  under  section  30  of  the  Code  of  Civil  Proce- 
dure for  leave  to  sue  or  defend  on  behalf  of  all  in  the  same  interest. 

6.  Applications  for  leave  to  reserve  a  right  to  sue  as  to  part 
fo  a  cause  of  action  under  section  43  of  the  Code  of  Civil  Proce- 
dure. 

7.  Applications  under  section  44,  Rule  (a)  of  the  Code  of 
(Hvil  Procedure^  to  join  causes  of  action  in  a  suit  for  the  recovery 
of  immoveable  property  or  to  obtain  a  declaration  of  title  to 
immoveable  property. 

8.  Applications  for  orders  for  substituted  service  of  summons. 

9.  Applications  by  a  party  in  default  for  further  time  to  file 
written  statement  or  affidavit  of  documents. 

10.  Applications  against  a  party  in  default  to  compel  filing 
of  written  statement  or  affidavit  of  documents,  including  applica- 
tions to  dismiss  suit  for  want  of  prosecution  or  to  strike  out  defence 
or  to  transfer  to  the  undefended  list  of  causes. 

11.  Applications  arising  from  ath,  marriage  or  pe  insolvency 
of  parties  to  suits  or  appeals  or  from  the  assignment,  creation  or 
devolution  of  any  interest,  estate  or  title  pendente  lite. 

12.  Applications  for  orders  for  discovery  and  for  orders  con- 
cerning the  admission,  production  and  inspection  of  documents. 

13.  Applications  to  amend  plaint  or  subsequent  proceedings 
where  the  amendment  asked  for  is  purely  formal. 

14.  Applications  for  Commissions  to  examine  witnesses  under 
section  383,  Civil  Procedure  Code. 

15.  Applications  for  leave  to  sue  or  defend  in  fotrnd  pauperis. 


(     6     ) 

16^  Applioations  relating  to  the  oonduot  or  frame  of  suits 
previous  to  the  hearing  unless  the  suit  is  one  of  the  peremptory  lists 
of  causes  for  the  day. 

17.  Applications  for  admission  of  a  next  friend  of  an  in(ant 
to  bring  a  suit  or  make  an  application. 

18.  Applications  for  removal  of  a  next  friend  under  Rule 
625,  Belchambers'  Rules  and  Orders,  or  for  leave  to  a  next  friend 
to  retire  under  Rule  626,  Belchambers'  Rules  and  Orders. 

19.  Applications  for  removal  of  a  guardian  ad  litem  under 
Rule  641,  Belchambers'  Rules  and  Orders. 

20.  Applications  for  appointment  of  a  new  next  friend  under 
Rule  627,  Belchambers'  Rules  and  Orders,  or  of  a  new  guardian  ad 
litem  on  removal  or  death  of  a  guardian  ad  litem. 

21.  Applications  for  orders  for  production  of  prisoners  and 
others  undei  the  Prisoners'  Act,  1900. 

22.  Applications  for  short-date  summonses. 

23.  Applications  for  order  requiring  a  party  to  a  suit  or 
matter  to  produce  and  leave  in  the  Translator's  Office  any  docu- 
ment not  in  the  English  language  in  his  possession  for  the  purpose 
of  being  officially  translated. 

24.  Applications  for  leave  to  deliver  interrogatories. 

25.  Applications  for  time  to  file  affidavits  inanswer  to  interro- 
gatories. 

26.  Applications  for  order  for  production  of  documents. 

27.  Consent  applications  for  change  of  Attorneys. 

» 

28.  Consent  applications  for  discharge  of  an  Att<»iiey  from 
further  acting  on  behalf  of  his  client. 

29.  Consent  applications  for  order  permitting  the  withdrawal 
of  a  suit,  appeal,  application  or  matter. 

30.  Applications  for  order  for  execution  of  a  decree cwl6>]^^ 
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for  arrest,  attachment,  sale  or  otherwise  with  power  to  order  issue  0/ 
notice  undei*  section  24^,  Civil  Procedure  Code,  whei*e  such  notice  is 
necessary. 

31.  Applications  for  order  for  withdrawal  of  an  attachment 
or  for  return  of  a  warrant. 

32.  Applications  for  order  confirming  a  sale  in  execution  of  a 
decree  and  for  certificate  of  sale  to  purchaser  of  immoveable  property. 

33.  Applications  for  possession  under  sections  318  and  31&  of 
the  Code  of  Civil  Procedure. 

34.  Applications  for  order  for  the  transmission  of  a  decree 
with  the  prescribed  certificate  to  another  Court  for  execution. 

35.  Applications  for  order  for  production  of  records  before 
any  Court  or  officer  (should  be  by  the  Registrar  only). 

36.  Applications  for  order  for  issue  of  notice  or  subpoena  to  a 
Court  or  Public  Officer  to  produce  a  public  Record  or  Register. 

37.  Applications  for  order  directing  a  Registrar  of  Assurances 
to  transmit  a  Will  to  the  High  Court. 

38.  Applications  for  order  for  issue  of  citation  to  any  person 
to  bring  any  testamentary  document  or  other  paper  into  Court. 

39.  Such  other  matters  as  are  not  expressly  required  to  be 
disposed  of  in  Court. 

515  C — In  the  case  of  an  order  permitting  the  withdrawal  of  a 
suit,  appeal,  or  matter,  the  Registrar  or  Master  shall,  unless  the 
parties  otherwise  agree,  insert  in  the  order  a  direction  that  the 
plaintiflFis  to  pay  to'every  (Jefendant  or  respondent  who  has  filed 
a  written  statement,  or  a  memorandum  of  appearance,  his  costs  of 
the  suit,  appeal,  or  matter,  when  taxed. 

51 5  D. — Unless  the  Court  or  a  Judge  otherwise  orders  (or  the 
Registrar  or  Master  otherwise  directs)  the  costs  of  all  orders  passed 
by,  and  of  all  proceedings  before,  the  Registrar  or  Master  shall 
be  ooflte  in  the  eoase.  Digitized  byCiOOglc 


(    8    ) 

515^. — If  it  is  necessary  to  enforce  payment  of  costs  under  a 
direction  of  the  Registrar  or  Master,  an  order  for  that  purpose 
must  be  obtained  from  a  Judge  sitting  in  chambers.  Applications 
for  such  order  may  be  made,  without  notice,  by  petition  supported 
by  a  certificate   of  the   officer   whose   direction   is   sought  to  be 

enforced. 

• 

516  F. — All  orders  made  by  the  Registrar  shall  be  drawn  up 
and  signed  by  the  Registrar,  and  all  orders  made  by  the  Master 
shall  be  drawn  up  and  signed  by  the  Master. 

•513. — For  the  more  convenient  despatch  of  the  business  of 
the  Court  the  Registrar  or  the  Master  will  every  day,  unless  notice 
to  the.  contrary  be  previously  given,  sit  to  dispose  of  applications 
which  are  of  course  (as  specified  in  Rule  61 6 A)  or  of  such  a  nature 
as  not  to  require  legal  argument  or  examination  of  witnesses  except 
in  support  of  an  application  to  sue  as  a  pauper.  In  the  event  of  the 
absence  of  both  the  Registrar  and  the  Master  such  applications,  if  of 
an  urgent  nature,  may  be  made  to  the  sitting  Judge  in  chambers. 

Applications  and  matters  which  do  not  fall  within  this  des- 
cription will  not  be  taken  in  chambers,  and  in  particular  applications 
or  matters  of  the  following  kind  will  not  be  taken  by  the  Judge  in 
chambers  or  by  the  Registrar  or  Master — 

(1)  The  trial  of  any  suit  or  the  settlement  of  issues. 

(2)  The  examination  of  witnesses,  whether  in  a  pending  suit 
or  proceeding  before  the  hearing,  or  under  a  commission  or  man- 
damus to  the  Court. 

(3)  A  motion  for,  or  to  dissolve,  an  injunction  for  a  stay  of 
proceedings,  or  for  afiecting  in  any  other  way  the  status  of  a  suit, 
not  being  undefended  which  is  already  •on  the  Peremptory  Board  of 
the  day  for  hetiring ;  for  the  appointment  of  a  Receiver ;  for  the 
attachment  before  judgment  of  either  the  person  or  property  of  a 
defendant ;  to  vary  a  decree  or  to  vary  or  discharge  an  order,  or  a 
certificate  or  report ;  also  all  cases  in  which  cause  is  shown  against  • 
an  application  of  the  foregoing  class. 

*  N0Ti.-«-Tbi8  Rule  is  tubfltituted  for  Bule  518,  Belchambesn'  Ruke  «nd  Orders, 
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><4)     An  applioatkm  to  take  «  pladat  off  Hke  file. 

(d^  Ana^ipltotfti^  fMan-^rddtto'^iiA  Up  ^  wa^Way,  and 
any  proceeding  subsequent  thereto  in  the  matter  of  the  winding  up^ 
except — 

(a)  for  leave  (imAet  Bule  4  •{  the  Rules  made  pursuant  to 
the  Indian  Companies  Act)  for  a  person  other  than  a 
petitioner  to  verify  the  petition ; 

(6)  for  an  order  (under  Rule  7  of  the  said  Rules)  to  proceed 
with  the  winding  up  and  fixing  a  time  for  the 
appoitttiiwmt  of  an  Official  Liqiridator  ; 

(c)  for  directioM  under  Rules  9^  14,  d§»  S3  and  SO  ^  the 
said  Rules. 

(6)     Any  step  or  proceeding  in  Lunacy. 

{7)  An  application  to  teJke  money  otit  of  Court,  except  where 
it  has  been  realized  in  execution; 

(8)  An  argument  upon  a  special  case. 

(9)  An  application  for  review. 

513^4. — -One  Judge  will,  on  dates  to  be  notified,  sit  in  chambers 
to  dispose  of  applications  which  may  have  been  referred  by .  the 
Registrar  or  Master  to  a  Judge  in  chambers  and  of  applications  or 
matters  which  do  not  fall  within  the  description  of  those  specified  in 
Rule  515A. 

513 A — In  any  case  in  which  the  signature  of  the  Judge  who 
has  made  an  order  in  chambers  cannot  be  obtained  by  reason  of  his 
absence  or .  other  cdruse,  such  order  may  be  signed  on  his  behalf  by 
any  other  Judge,  adding  thereto  the  date  of  signing. 

269a4.— Notice  requiring  the  production  of  docntnents  under 
section  131,  Civil   Procedure  Code,  shall  be  in^t|j|e  foUowingf  fofm 
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witb    such   variatioQB   as   the   circumstances   of  the   case   may  re- 
quire : — 

FORM  OF  NOTICE  TO  PRODUCE  DOCUMENTS. 

(Section  131  op  the  Code  of  Civil  Procedure). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

ORDINARY  ORIGINAL  CIVIL  JURISDICTION. 

Suit  No,  of 

A.  B.  versus  C.  D. 

Take  notice  that  the  plaintiflE  (or  defendant)  requires  you  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
your  plaint  (or  written  statement  or  Affidavit)  : — 

Dated  the  day  of 

(Describe  documents  required). 

X.  Y., 

Attorney  for  the  Plaintiff  {or  the  Defendant). 

To 

Z., 

Attorney  for  the  Defendant  {or  Plaintiff). 

269JB. — Two  copies  of  every  such  notice  shall  be  delivered  to 
the  Registrar,  who,  on  being  satisfied  that  the  case  is  not  likely  to 
come  on  for  hearing  within  the  next  ten  days,  shdl  file  one  of  such 
copies,  and  shall  deliver  the  other  copy  for  service  to  the  Attorney 
of  the  party  tendering  the  notice,  or  if  there  be  no  Attorney,  then 
to  the  Sheriff,  after  adding  at  foot  thereof  his  signature  and  official 
designation  after  the  words — 

**  Let  this  be  served  by  the  Plaintiff's  Attorney  (or  the  Defen- 
dant's Attorney,  or  the  Sheriff,  as  the  case  may  be) . 

By  order  of  the  Court." 

269  C. — On  the  copy  of  the  notice  filed  under  the  last  preced- 
ing Rule  shall  be  endorsed  the  date  on  which  it  was  filed  and  also 
the  date  on  which  the  other  copy  was  delivered  out  for  servioA^ 

•  Digitized  by  '^  TC 
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269Z). — Any  party  may,  by  notice  in  writing,  at  any  time  not 
later  than  ten  days  before  the  day  for  which  the  hearing  has  been 
tized,  call  on  any  other  party  to  admit,  for  the  purposes  of  the  suit, 
matter,  or  issue  only,  any  specific  fact  or  facts  mentioned  in  such 
notice.  And  in  the  case  of  refusal  or  neglect  to  admit  the  same 
within  six  days  after  service  of  such  notice,  or  within  such  further 
time  as  may  be  allowed  by  the  Court  or  a  Judge,  the  costs  of 
proving  such  fact  or  facts  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  suit,  matter  or  issue  may 
be,  unless  at  the  hearing  the  Court  or  a  Judge  certify  that  the 
refusal  to  admit  was  reasonable,  or  unless  the  Court  or  a  Judge 
shall  at  any  time  otherwise  order  or  direct :  Provided  that  any 
admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to 
be  made  only  for  the  purposes  of  the  particular  suit,  matter  or 
issue,  and  not  as  an  admission  to  be  used  against  the  party  on 
any  other  occasion  or  in  favour  of  any  person  other  than  the 
party  giving  the  notice :  Provided  also  that  the  Judge  may  at 
any  time  allow  any  party  to  amend  or  withdraw  any  admission 
so  made  on  such  terms  as  may  be  just. 

269 jB.— Notice  to  admit  facts  shall  be  in  the  Form  No.  269E 
(1),  and  such  admissions  of  facts  shall  be  in  the  Form  No.  269E 
(2)  with  such  variations  as  circumstances  may  require. 


FORM  No.  269E  (1). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAI^. 

ORDINARY  ORIGINAL  CIVIL  JURISDICTION. 

Suit  No.  of 

...     Plaintiffs 
versus 

...     Defendant. 

Take  notice  that  the  plaintiff  (or  defendant)  in  this  cause 
requires  the  defendant  (or  plaintiff)  to  admit,  for  the  purposes  of  this 
suit  only,  the  several  facts  respectively  hereunder  specified ;  and 
the  defendant  (or  plaintiff)  is  hereby  required,  within  six*  days^from 


c  12.  y 

tba  service  o£  thia  notice,  to  admit  the  said  several  facts,  i^affiBg  all 
|uat  exceptions  to  the  admissibility  of  sudi  facts  aa*  evideBoe  ia 
thiasuit 

Dated,  &c. 

AtUnneyt  fbr  the  Plmniif  {mi  Defmd»nt)\ 
To 

Attorney  for  the  Defendant  (or  Plaintiff). 

Xh^.  factSy  admifision  of  which  is  required;  are«~ 
(Here  set  out  the  facts.) 


FORM  No.  269E  (2). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  F0ET 
WILLIAM  IN  BENGAL. 
ORDINARY  ORIGINAL  CIVIL  JURISDICTION. 
Suit  No.  of 

...     Plaintiffs 
versus 

...     Defendant. 

The  defendant  (or  plaintiflf)  in  this  suit,  for  the  purposes  of  this 
cause,  only  hereby  admits  the  several  facts,  respectively,  hereunder 
specified,  subject  to  the.  qualifications  or  limitations,  if  any,  here- 
under spamfied^  sasdhg  ail  juat  exceptions  to  the  adfaai^inbilit^  of 
any  such  facts,  or  any  aii  i^em  as  evidence  in  this  cause : 

Provided  that  this  admission  is  made  for  the  purposes  of  this 
suit  only,  and  is  not  an  admission  to  be  used"^  against  the  defendant 
(or  plaiqtiff^ioni.  any.  other  occasion,  or  by  any  one  other  than  the 
plaintiff  ^or  defendant  or  party)  raquiring  the  admission. 

Delivered,  &c. 

Attorney  for  the  Defendant  [or  Plaintif)^, 
To 

Attprneif,  /b-  the  Plaintiff  {or  Defmdan^^^^^^  by Google 
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2Q0Jr — li<  a  Botkoi  tfO  admit  oB  produce  oomprises^  documeuia 
vfUiisisk  use  not:  neeet^vry,  tb^  ooste  occasion  thereby  sball/  be  bome 
by  the  party  giving  such  notioe. 

2j69G. — A  party  may  at  any  stage  of  a  suit  or  matter,  where 
admiflsioms  of  fact  have  been  made  either  on  the  pleadings  or  other- 
wise, apply  to  tlie  Court  or  a  Judge  on^  motion  for  sucb  decree  or 
order  aa  upon-  such  admissions  he  may  be  entitled  to,  without 
waiting,  for  the  determination  of  any  other  question  between  the 
parties  ;  and  the  Court  or  a  Judge  may  upon  such  application 
make  such  order,  or  upon  the  suit  or  matter  being  set  down  for 
liwdiigiii  tl^  Peremptory  List  ot  Causes  pass  siuchi  decree  as:  the 
CQUist  or  Jfudg^  miiu^  think  justw 

A502.  Except  where  according  to  the  existing  practice 
any  order  may  be  made  ex  parte  absolute  in  the  first  instance 
and  except  where  a  motion  or  application  may  be  made  for  a 
rule  rn^st  or  order  to  show  cause  only,,  no  motion  shall  be  made 
without  pnevious  notice  to  the  parties  affected  thereby. 

502.  (a)  When  a  rule  nisi  or  order  to  show  cause  is  granted 
by  the  Court  a  day  shall  be  fixed  for  the  hearing  thereof,  and  the 
Hule  shall,  unless  the  Court  or  a  Judge  shall  otherwise  specially 
order,  be  served  at  least  four  clear  days  before  the  day  fixed  for 
the  hearing,  The  Rule  together  with  the  affidavit  or  affidavits 
of  service  thereof,  shall  be  filed  in  the  Registrar's  office  imme- 
diately after  service. 

Affidiivitfi^  in  answer'  shall  befiled  in  the  Registrar's  office 
iiet>lftt0ii*  than  4  o'doofe  onthe  d^y  preceding  the  di*y  fljred  for 
tbeUeniingi 

5Q4t  (fit)  Every*  noti^  of!  motion  and  every  Rule;  issued' 
bj^  the  Court  shall  be  enteredby*  the  Registrar  in  a  list^  for 
hearing  on  the  day  for  which  such  notice  is  givBUfOr^Rule  is  made! 
returnable  (being  a  day  appointed  for  the  hearing  of  motions), 
andj  shall' be-  called  on'in  its*  order  in  the  list;  If,  when-  the 
nyotioD  or  rule  is 'called >  on,  neither  party  appears,  the  motion  or 
rule   shall  be  passed    over   until  the  list  has    been  gofte  through/ 
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The  motions  and  rules  passed  over  shall  then  be  oaJIed  on  il 
second  time  in  their  order.  If  neither  party  appears  to  a  motioD 
or  rule  so  called  on  it  shall  be  dismissed* 

504.  (6)  If  the  opposite  party  does  not  appear  at  the 
hearing  of  a  motion  or  rule,  the  Registrar  shall  not  draw  up 
the  order  thereon  unless  it  shall  appear  in  the  officer's  note  of* 
the  application  that  service  of  the  notice  of  motion  or  rule  has 
been  proved  to  the  satisfaction  of  the  Court  or  Judge  hearing 
the  motion  or  rule. 

504.  (c)  If  the  party  giving  notice  or  obtaining  the  Rule 
does  not  appear,  but  the  opposite  party  does  appear,  the  Court 
may  dismiss  the  motion  or  Rule  or  make  such  other  order  as 
to  the  Court  may  seem  fit. 

504.  (d)  If  a  Rule  or  notice  of  motion  is  not  entered  in 
the  list  owing  to  non-compliance  with  the  provisions  of  Rule 
502  (a)  as  to  the  filing  of  the  Rule  and  affidavit  or  affidavits  of 
service  or,  owing  to  non-compliance  with  the  provisions  of  Rule 
504,  as  to  the  filing  of  the  affidavits  and  grounds  of  the  party 
moving,  the  Court  may,  on  the  application  of  any  party  who  has 
been  duly  served  with  such  Rule  or  notice  and  who  appears 
to  show  cause  or  oppose,  make  such  order  as  to  the  costs  of 
his  appearance  and  the  entering  in  the  list  and  the  hearing  of 
the  rule  or  motion  as  to  the  Court  may  seem  fit. 

504.  (e)  No  adjournment  of  a  motion  or  Rule  in  the  list 
shall  be  granted  except  upon  affidavit  showing  sufficient  grounds 
for  such  adjournment :  provided  that  the  Court  may,  on  the  first 
day  of  hearing  of  a  motion  or  Rule  grant  an  adjournment  (for 
the  convenience  of  Counsel)  if  all  parlbies  consent  thereto  and 
no  grounds  further  than  the  statement  of  Counsel  shall  in 
such  case  be  required. 

A  motion  or  Rule  so  adjourned  shall  be  marked  "ad- 
journed," and  shall  take  precedence  of  other  motions. and  Rules 
on  the  List  which  are  not  so  marked.  r^         t 
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646.  (a)  All  proceedings  under  the  Guardians  and  Wards 
Act,  1890,  in  these  Rules,  called  "the  said  Act,"  shall  be 
entitled  in  the  matter  of  the  minor. 

(b)  An  application  for  the  appointment  of  a  guardian,  or 
for  a  declaration  that  a  person  is  the  guardian  of  a  minor,  shall 
be  by  original  petition. 

(c)  The  application  shall,  in  addition  to  the  particulars 
required  by  section  10  of  the  said  Act,  state  whether  the  minor 
is  entitled  to  any  property  absolutely,  or  subject  to  the  rights 
or  interests  of  any  other  person,  and  whether  any  property  is 
subject  to  any  and  what  incumbrances ;  and  shall  specify  all 
persons  of  the  same  decree  of  relationship  as,  or  of  nearer  decree 
than,  the  proposed  guardian,  and  where  a  female  is  proposed 
as  guardian,  the  nearest  male  relation  of  the  minor. 

(d)  Where  the  father  of  the  minor  is  living,  and  is  not 
proposed  as  guardian,  the  application  shall  also  state  any  facts 
relied  on  as  showing  that  he  is  unfit  to  act  as  guardian  of  the 
minor,  or  that  he  consents  to  the  application. 

(e)  Where  it  is  proposed  to  deal  with  any  property  of  the 
minor  in  manner  mentioned  in  section  29  of  the  said  Act,  the 
grounds  of  the  application,  and  the  relief  prayed,  shall  be  stated 
shortly  in  the  original  petition,  and  it  shall  not  be  necessary  to 
present  a  separate  petition  or  application. 

(/)  The  declaratiop  of  the  willingness  of  the  proposed 
guardian  to  act  n\ay  be  written  at  the  foot  of,  or  annexed  to, 
or  exhibited  with,  the  petition. 

(g)  Notice  of  the  application  shall  be  issued  and  served 
in  manner  prescribed  for  jsummons  to  a  defendant.  The  Court 
may  also  direct  the  petitioner  to  publish  the  notice  in  such 
Newspaper  or  Newspapers  as  it  thinks  fit,  and  shall  direct  such 
publication  in  any  case  in  which  the  petitioner  is  not  a  relation 
of  the  minor. 

(h)  Unless  the  Court  otherwise  orders,   a  person  appointed, 
or  declared  to  be,   guardian  of  the   property  of  the  *min<^r   shi  " 


(     IB     ) 

give  secoarity,  in  tbe  bond  of  iiifnftelf  ft&d  two  or  more  sureties, 
for  the  amoimt  or  value  of  the  n»>v€Al»le  property,  MtA  of  the 
annual  rents,  profits,  or  other  inoome  of  tfae  m^iwabk  Mod 
immoveable  property,  to  be  received  or  accounted  for  b^  the 
guardian  ;  and  shall  furnish  the  statement  of  the  property  and 
debts  mentioned  in  sub-section  (&)  of  section  34  of  the  ^aid  Act, 
and  shall  pass  his  accounts  once  in  every  year.  * 

(i)  If  the  Court  thlnt  fit  to  appoint  a  guardian  without 
giving  security  unless  otherwise  ordered,  the  order  shall  direct 
that  an  undertaking  shall  be  given  by  the  guardian  to  furjiish 
the  statement  above  mentioned,  and  to  keep  a  full  and  correct 
account  of  all  monies  and  property  of  the  minor  received  or 
expended  by  the  guardian  on  his  behalf,  and  to  file  and  prove 
the  same  in  Court,  whenever  so  required. 

{j)  At  the  hearing,  the  Court  may  determine  the  amount 
to  be  allowed  for  the  maintenance  and  education  of  the  minor, 
and  the  amount,  if  any,  to  be  allowed  to  the  guardian  as  his 
remuneration,  and  may  also  give  any  special  directions  as  To 
the  power  to  be  exercised  by  the  guardian. 

(k)  If  any  person  is  entitled  to  maintenance  out  of  the 
property  or  to  reside  in  any  house  of  the  minor,  the  Court  may 
fix  the  amount  to  be  paid  to  such  person  for  maintonance, 
or  in  respect  of  maintenance  and  residence,  or  give  such  direc- 
tions with  respect  thereto  as  it  thinks  fit. 

-9  A     The     officers    of     the    Court   shall    not   receive   ifcy 

•pleading,    petition,    affidavit   or  like  document  on  the  file  (except 

original  exhibits),  unless   the   same   shall    be   ftiirly   and   legibly 

transcribed    on    durable   paper,   foolscap  size,  and  all  office  copies 

.shall  be  transcribed  in  like  manner,    c 

26 A.  An  .  Attorney  or  a  party  in  person  shall,  as  soon  as 
practicable,  send  to  the  Translator's  .Office  for  translation  any 
vernacular  documents  on  which  he  may  rely.  If  he  fail  to 
do  so  or  send  the  same  so  late  that  the  translation  is  not  ready 
for  use  when  the  case  is  called  on,  the  Court  or  Jttd^  may 
disallow  the  costs  of  such  translation.  Digitized  by  Got)Q(lc 
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26B.  Whenever  an  Attorney  or  a  party  in  person  sends 
any  doounients  for  translation,  he  shall,  so  far  as  he  can,  state 
in  the  pi^cecudpe  the  probable  date  of  the  hearing  of  the  suit 
or  matter  in  which  the  translation  is  to  be  used. 

26 C  No  vernacular  document  shall  be  accepted  in  evi- 
dence unless  officially  translated  except  that  private  translations 
may  be  accepted  subject  to  official  translation,  if  good  and 
satisfactory  reason  is  given  why  the  document  was  not  lodged 
in  the  Translator's  Department  in  time  for  translation. 

26 D.  Translations  of  documents  in  the  French,  German, 
or  other  foreign  language  shall  be  made  by  special  translators 
(if  any)  appointed  by  the  Court.  Applications  for  such  transla- 
tions shall  be  made  to  the  Registrar,  who  shall  forward  them  to 
the  said  special  translatoi^s. 

26E.  Where  translation  of  a  document  or  entry  or  entries 
^n  the  vernacular  in  the  possession  of  one  party  is  required  by 
,';e  other  party  for  the  hearing  of  the  suit,  the  former  on  the 
application  of  the  latter,  shall  immediately  send  the  originals  to 
the  Translator's  Department  for  translation,  or  allow  the  latter 
to  take  copies  thereof,  and  after  examination  of  such  copies 
without  any  delay  certify  tliem  to  be  correct  copies.  Transla- 
tions of  such  certified  copies  shall  be  admissible  at  the  hearing. 
In  dealing  with  the  costs  of  the  suit  the  Court  or  a  Judge  shall 
have  regard  to  any  failure  to  comply  with  the  provisions  of  this 
Kjuile. 

26i^.  The  Registrar  on  good  cause  being  shown,  may 
sanction  the  immediate  translation  of  any  documents  on  payment 
of  double  the  usual  fee. 

266?.  An  Attorney  who  shall  obtain  a  translation  of  any 
document  to  be  used  for  the  purposes  of  a  suit  or  matter  shall, 
it  required,  furnish  a  copy  of  such  translation  to  the  opposite 
party  or  his  Attorney  on  payment  of  half  the  translation  charges. 

2iiHi,  The  Court  or  a  Judge  may,  at  any  time,  require 
a  party   to   the   suit   or   matter   to   produce   and  leftve   in  JLhe 
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Translator's  office  any  document  not  in  the  English  language 
in  his  possession  for  the  purpose  of  being  officially  translated, 
and  naay  order  that  the  translation  when  made  shall  be  filed 
with  the  proceedings  in  the  suit. 

51  A.  Any  Judge  of  the  High  Court  may,  subject  to  any 
rules  of  Court,  exercise  in  Court  or  in  chambers  all  or  any  part 
of  the  jurisdiction  vested  in  the  High  Court  on  its  Original  Side. 

142 A.  An  Attorney,  when  he  has  taxed  his  bill  of  costs 
against  his  client,  may  apply  in  chambers  on  summons  for  an 
order  against  his  client  or  the  legal  representatives  of  such  client 
for  payment  of  the  sum  allowed  on  taxation  or  such  sum  as  may 
then  remain  due.  The  Judge  on  hearing  the  summons  may 
make  such  order  or  refer  the  parties  to  a  suit.  Such  order  if 
made  may  be  executed  under  Chapter  XIX  of  the  Code  of  Civil 
Procedure  as  a  decree  for  money. 

238^.  The  Judge  to  whom  the  plaint  is  presented  may, 
if  he  shall  think  fit,  require  a  translation  of  any  document  not  in 
the  English  language  to  be  filed  with  the  plaint  *  *  * 
******  such  translation  must  be  offi- 
cial, and  the  non-delivery  thereof  when  required  shall  have  the 
same  effect  as  if  the  original  document  had  not  been  produced. 

308^.  When  an  order  has  been  made  giving  leave  to 
defend  a  suit  filed  under  Chapter  XXXIX  of  the  Code  of  Civil 
Procedure,  if  the  defendant  does  not  file  the  order  granting 
leave  to  defend  and  complete  his  security  (if  any)  within  the 
time  limited  in  the  order,  the  plaintiff  shall  be  at  liberty  to 
put  the  suit  down  for  hearing  forthwith  as  if  no  such  order 
has  been  made. 

492^1.  In  the  event  of  the  appellant  failing  to  apply  for, 
take  out  and  deliver  to  the  Sheriff  the  notice  of  appeal  for 
service  on  the  respondent  within  14  days  from  the  filing  of 
the  appeal,  the  Registrar  may  set  down  the  appeal  before  the 
Court  of  Appeal,  if  then,  sitting,  or  if  not  sitting,  before  the 
Senior  Judge  sitting  on  the  Original  Side,  for  dismiasal^Dgle 
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619^4.  When  a  suit  is  brought  on  behalf  of  a  minor/ the 
next  friend  shall  make  an  affidavit,  to  be  presented  to  the 
Judge  with  the  plaint  in  the  suit,  that  he  has  no  interest, 
directly  or  indirectly,  adverse  to  that  of  the  minor,  and  that 
he  is  otherwise  a  fit  and  proper  person  to  act  as  such  next 
friend.  The  age  of  the  minor  shall  also  be  stated.  No  order 
appointing  the  next  friend  by  whom  the  suit  is  to  be  instituted 
will  be  drawn  up. 

739-4.  No  proceedings  filed  in  Court  shall  be  produced 
in  Courts  other  than  the  High  Court  without  the  order  of  the 
Judge  in  chambers,  and  no  original  will  be  filed  in  Court  shall 
be  produced  in  anj^  place  beyond  the  limits  of  the  High  Court 
except  in  the  custody  of  one  of  the  Registrar's  clerks  and  under 
a  like  order. 

168-4.  Where  a  plaint  or  a  written  statement  has  been 
drafted  or  settled  by  an  Advocate  or  an  Attorney  his  name  shall 
appear  at  the  foot  thereof,  but  for  ttie  purposes  of  this  rule  no 
pleadings  shall  be  deemed  to  be  drawn  or  settled  by  an  Advocate 
if  subsequently  altered  without  his  consent. 

I68i?.  When  the  Advocate-General  is  a  party  to  a  suit  in 
his  official  capacity  he  shall  be  named  and  described  in  the 
pleadings  by  his  official  title  only.  Before  the  name  of  any 
person  shall  be  used  in  any  suit  as  relator  such  person  shall  sign 
a  written  authority  to  the  Attorney  for  that  purpose,  and  such 
authority  shall  be  filed  in  the  Registrar's  office. 
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